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DEPARTMENT OF AGRICULTURE 


Animal and Plant Health Inspection 
Service 


9 CFR Part 92 


[Docket No. 93-137-4] 


importation of Ratites and Hatching 
Eggs of Ratites 


AGENCY: Animal and Plant Health 
Inspection Service, USDA. 


ACTION: Final rule; correction. 





SUMMARY: We are correcting two 
paragraph references that appeared in 
the regulatory text of a final rule 
published in the Federal Register on 
September 15, 1994 (59 FR 47232- 
47235, Docket No. 93—137-3), and 
effective October 17, 1994. As part of a 
separate final rule published in the 
Federal Register on September 14, 1994 
(59 FR 47063-47071, Docket No. 92— 
162-2), and effective October 14, 1994, 
we redesignated several paragraphs in 
our regulations regarding the 
importation of ratites and hatching eggs 
of ratites. Two references to one of those 
_ paragraphs were included in the 
regulatory text of the September 15, 
1994, final rule; we are correcting those 
references to reflect the paragraph’s new 
designation. 


EFFECTIVE DATE: October 17, 1994. 


FOR FURTHER INFORMATION CONTACT: Dr. 
Keith Hand, Senior Staff Veterinarian, 
Import-Export Animals Staff, National 
Center for Import-Export, Veterinary 
Services, APHIS, USDA, room 768, 
Federal Building, 6505 Belcrest Road, 
Hyattsville, MD 20782, (301) 436-5907 


PART 92—IMPORTATION OF CERTAIN 
ANIMALS AND POULTRY AND 
CERTAIN ANIMAL AND POULTRY 
PRODUCTS; INSPECTION AND OTHER 
REQUIREMENTS FOR CERTAIN 
MEANS OF CONVEYANCE AND 
SHIPPING CONTAINERS THEREON 


1. The authority citation for part 92 
continues to read as follows: 


Authority: 7 U.S.C. 1622; 19 U.S.C. 1306; 
21 U.S.C. 102-105, 111, 114a, 134a, 134b, 
134c, 134d, 134f, 135, 136, and 136a; 31 
U.S.C. 9701; 7 CFR 2.17, 2.51, and 371.2(d). 


§ 92.101 [Corrected] 

2. In the issue of September 15, 1994, 
in FR Doc. 94—22849, page 47235, first 
column, the sixteenth line of the revised 
text of § 92.101(b)(3)(i)(B), the reference 
**§ 92.103(a)(2)(iii)”” is removed and the 
reference ‘‘§ 92.103(a)(2)(iv)” is added 
in its place. 

3. In the same column, the seventh 
line of the revised text of the second 
sentence of § 92.101(b)(3)(i){I), the 
reference ‘‘§ 92.103({a}(2)(iii)”’ is 
removed and the reference 
“§ 92.103(a)(2){iv)” is added in its place. 

Done in Washington, DC, this 30th day of 
November 1994. 

Lonnie J. King, 

Acting Administrator, Animal and Plant 
Health Inspection Service. 

[FR Doc. 94-—30493 Filed 12—9—94; 8:45 am] 
BILLING CODE 3410-34-P 








NUCLEAR REGULATORY 
COMMISSION 


10 CFR Part 1 
RIN 3150-AE86 


Statement of Organization and General 
information; Agency Consolidation 
and Minor Amendments 


AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 





SUMMARY: The Nuclear Regulatory 
Commission is amending its regulations 
to reflect the completion of the NRC . 
Headquarters consolidation effort, the 
merger of the Office of Administration 
and the Office of Consolidation, the 
reconstitution of the Office of the 
Licensing Support System 
Administrator as an organizational unit 
of the Office of Information Resources 
Management, and the transfer of the 


responsibility for administering the 
Licensing Support System from the 
Commission staff to the Office of the 
Executive Director for Operations 
(EDO). These amendments also reflect 
the change in the name of the Office of 
Small Business and Civil Rights, the 
deletion of the Uranium Recovery Field 
Office, and the change of the Region V 
office to a Region IV field office. This 
final rule corrects several minor 
typographical errors. The amendments 
are necessary to inform the public of 
these administrative changes to the 
NRC’s regulations. 
EFFECTIVE DATE: December 12, 1994. 
FOR FURTHER INFORMATION CONTACT: 
Sarah N. Wigginton, Acting Chief, Rules 
Review and Directives Branch, Division 
of Freedom of Information and 
Publications Services, Office of 
Administration, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
telephone: (301) 415-7164. 


SUPPLEMENTARY INFORMATION: 
Background 


When the NRC began to consolidate 
its Headquarters offices, the NRC 
published a Federal Register notice on 
December 29, 1987 (52 FR 49100), that 
announced the relocation of several of 
its Headquarters offices to One White 
Flint North, 11555 Rockville Pike, 
Rockville, Maryland. On January 1, 1988 
(53 FR 1744), the NRC amended its 
regulations to codify the relocation of 
those offices. The NRC has completed 
its consolidation effort by relocating its 
remaining Headquarters offices to the 
agency’s new office building located at 
Two White Flint North, 11545 Rockville 
Pike, Rockville, Maryland. This final 
rule is necessary to codify these 
consolidation changes. This final rule 
also reflects the merger of the NRC’s 
Office of Administration and the Office 
of Consolidation and the reconstitution 
of the Office of the Licensing Support 
System Administrator (LSSA) as an 
organizational unit within the Office of 
Information Resources Management 
(IRM). IRM reports to the EDO. 

This final rule also notifies the public 
of the name change of the Office of 
Small Business and Civil Rights, the 
deletion of the Uranium Recovery Field 
Office, and the change of the Region V 
office to a Region IV field office. 

Because these amendments dea! with 
agency practice and procedures, the 
notice and comment provisions of the 
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Administrative Procedure Act do not 
apply pursuant to 5 U.S.C. 553{b){A). 
The amendments are effective upon 
publication in the Federal Register. 
Good cause exists to dispense with the 
usual 30-day delay in the effective date 
because these amendments are of a 
minor and administrative nature, 
dealing with the agency’s 
reorganization. 


Environmental Impact: Categorical 
Exclusion 

The NRC has determined that this 
final rule is the type of action described 
in categorical exclusion 10 CFR 
51 22(c)(2). Therefore, neither an 
environmental impact statement nor en 
environmental assessment has been 
prepared for this final rule. 


Paperwork Reduction Act Statement 


This final rule contains no 
information collection requirements 
and, therefore, is not subject to the 
requirements of the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 
et seq.). 


List of Subjects in 10 CFR Part 1 


Organization and functions 
(Government agencies). 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 552 and 553, 
the NRC is adopting the following 
amendments to 10 CFR Part 1. 


PART 1—STATEMENT OF 
ORGANIZATION AND GENERAL 
INFORMATION 


1 The authority citation for Part 1 
continues to read as follows: 


Authority: Secs. 23, 161, 68 Stat. 925, 948, 
as amended (42 U.S.C. 2033, 2201); sec. 29, 
Pub. L. 85-256, 71 Stat. 57S, Pub L. 95-209, 
91 Stat. 1483 (42 U.S.C. 2039); sec. 191, Pub. 
L. 87-615, 76 Stat. 409 (42 U.S.C. 2241); secs. 
201, 203, 204, 205, 209, 88 Stat. 1242, 1244, 
1245, 1246, 1248, as amended (42 U.S.C. 
5841, 5843, 5844, 5845, 5849): 5 U.S.C. 552, 
553; Reorganization Plan No. 1 of 1980, 45 
FR 40561, June 16, 1980. 


2. Section 1.5 is revised to read as 
follows: 


§1.5 Location of principal offices and 
Regional Offices. 

(a) The principal NRC offices are 
located in the Washington, DC, area. 
Facilities for the service of process and 
papers are maintained within the 
District of Columbia at 2120 L Street 
NW.., and in the State of Maryland at 
11555 Rockville Pike, Rockville, 
Maryland 20852-2738. The agency's 

official mailing address is U.S. Nuclear 


Regulatory Commission, Washington, . 
DC 20555-0001. The locations of NRC 
offices in the Washington, DC area are 
as follows::. 

(1) Gelman Building, 2120 L Street 
NW., Washington, DC 20037. 

(2) One White Flint North Building, 
11555 Rockville Pike, Rockville, 
Maryland 20852-2738. 

(3) Two White Flint North Building, 
11545 Rockville Pike, Rockvilie, 
Maryland 20852-2738. 

{b) The addresses of the NRC Regional 
Offices are as follows: 

(1) Region I, USNRC, 475 Allendale 
Road, King of Prussia, PA 19406-1415. 

(2) Region II, USNRC, 101 Marietta 
Street, NW., Suite 2900, Atlanta, GA 
30323-0199. 

(3) Region Ili, USNRC, 801. : 
Warrenville Road, Lisle, IL 60532-4351. 

(4) Region IV, USNRC, 611 Ryan Plaza 
Drive, Suite 400, Arlington, TX 76011-— 
8064. 

(5) USNRC Region IV Walnut Creek 
Field Office, 1450 Maria Lane, Suite 
300, Walnut Creek, CA 94596-5368. 

3. In § 1.11, paragraph (c) is revised to 
read as follows: 


§1.14 The Commission. 


~ * * * * 


(c) The foliowing staff units and 
officials report directly to the 
Commission: Atomic Safety and 
Licensing Board Panel, Office of the 


General Counsel, Office of the Secretary, 


Office of Commission Appellate 
Adjudication, Office of International 
Programs, and other committees and 
boards that are authorized or established 
specifically by the Act. The Advisory 
Committee on Reactor Safeguards and 
the Advisory Committee on Nuclear 
Waste also report directly to the 
Commission. 


* * * * * 


§ 1.26 [Removed] 

4. Section 1.26 is removed. 

5. In § 1.31, paragraph (b) is revised 
and a new paragraph (d) is added to 
read as follows: 


§ 1.31 Office of the Executive Director for 
Operations. 


* * * * * 


(b) The EDO supervises and 
coordinates policy development and 
operational activities in the following 
line offices: The Office of Nuclear 
Reactor Regulation, the Office of 
Nuclear Material Safety and Safeguards, 
the Office of Nuclear Regulatory 
Research, and the NRC Regional Offices; 
and the following staff offices: The 
Office of Enforcement, the Office of 
Administration, the Office of 
Information Resources Management, the 


Office of the Controller, the Office of 
Investigations, the Office for Analysis 
and Evaluation of Operational Data, the 
Office of Small Business and Civil 
Rights, the Office of Personnel, the 
Office of State Programs, and other 
organizational units as shall-be assigned 
by the Commissien. The EDO is also 
responsible for implementation of the 
Commission’s policy directives 
pertaining to these offices. 

* * * * * 

’ (d) The EDO reviews compliance of 
the Licensing Support System (LSS) 
participants with the applicable LSS 
rules, including DOE compliance with 
the decument submission requirements 
in 10 CFR 2.1003. 

6. In § 1.34, paragraph (c) is added to 
read as follows: 


§ 1.34 Office of information Resources 
Management. 
* * * * * 

(c) Provides oversight and quality 
assurance for the design and operation 
of the Licensing Support System (LSS) 
services and for the completeness and 
integrity of the LSS database, ensures 
that the LSS meets the requirements of 
10 CFR Part 2, Subpart J, concerning the 
use of the LSS in the Commission’s 
high-level waste licensing proceedings, 


and provides technical oversight of DOE 


in the design, development, and 
operation of the LSS. 

7. In § 1.37, the heading and the 
introductory paragraph are revised to 
read as follows: 


§1.37 Office of Smali Business and Civil 
Rights. 


The Office of Small Business and 
Civil Rights— 


* * * * * 


§1.40 [Removed] 

8. Section 1.40 is removed. 

Dated at Rockville, Maryland, this 30th day 
of November, 1994. 

For the Nuclear Regulatory Commission. 
James M. Taylor, 
Executive Director for Operations. 
{FR Doc. 94—30337 Filed 12—9-94; 8:45 am] 
BILLING CODE 7590-01-P 








DEPARTMENT OF ENERGY 
10 CFR Part 1004 

RIN 1901-AA62 

Freedom of information 


AGENCY: Department of Energy. 
ACTION: Final rule. 





SUMMARY: The Department of Energy 
(DOE) amends its regulations 
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concerning its policies on disclosure of 
information. The purpose of this 
rulemaking is to state the agency’s 
policy on contractor records requested 
under the Freedom of Information Act 
(FOIA). 

EFFECTIVE DATE: January 11, 1995. 

FOR FURTHER INFORMATION CONTACT: Abel 
Lopez, Office of General Counsel, GC- ~ 
80, U.S. Department of Energy, 1060 
Independence Avenue SW., 
Washington, DC 20585, (262) 586-8618. 
SUPPLEMENTARY INFORMATION: The ‘ 
Freedom of Information Reform Act of 
1986, Pub. L. No. 99-570, 100 Stat. 
3207-49, requires that each agency 
promulgate regulations to establish 
procedures and guidelines to process 
requests received under FOIA. This 
final rule amends DOE’s FOIA 
regulation and supersedes DOE Order 
1700.1 to state the DOE policy on access 
to contractor records. 

Under existing law, information 
becomes part of the agency’s records 
only when the Government either 
created-or obtained the information and 
has control over the information atthe - 
time of a FOIA request. See, e.g., 
Department of justice v. Tax Analysts, 
492 U.S. 136, 142-145 (1989). The 
Supreme Court has reasoned that FOIA 
imposes no obligations on agencies to 
create or retain records and that use of 
federal funds and the Government’s 
potential access to records do not 
necessarily transform records into 
“agency records” subject to FOIA, 
unless the agency in fact obtains the 
records. Forsham v. Harris, 445 U.S. 
169, 180-186 (1980), Kissinger v. 
Reporters Committee for Freedom of the 
Press, 445 U.S. 136, 151-153 (1980). 

Nonetheless, as reflected in DOE 
Order 1700.1, DOE’s past policy, 
however, has been to disclose 
information owned by DOE, whether or 
not the Government has actual 
possession of the information at the 
time of the request. Under DOE Order 
1700.1, moreover, records not owned by 
DOE pursuant to a contract are 
disclosed under FOIA only if the DOE 
has possession of them. 

e court in Committee to Bridge the 

Gap v. Department of Energy, No. CV 
90—3568-ER (C.D. Cal. Oct 15, 1991), 
held that the DOE’s policy en contractor 
records constitutes a substantive rule 
under the Administrative Procedure 

_ Act, and, therefore, DOE’s treatment of 
contractor records should be 
promulgated through formal notice and 
comment rulemaking. Thus, this final 
rule supersedes DOE Order 1700.1 and 
establishes DOE’s policy to provide for 
more public access to information than 
is mandated by existing law. 


On October 23, 1891, DOE published 
in the Federal Register (56 FR 55036), 
a proposal to amend the regulations that 
included a statement of the DOE policy 
on contractor records. The proposed 
policy provided that, with certain 


. exceptions, contractor records that were 


the property of the Government were 
subject to.disclosure under FOIA, 
whether or not DOE had possession of 
the documents at the time of a request. 
Forty-three comments were received by 
the agency on the proposed policy. The 
comments criticizing the proposed 
policy on contractor records broke into 
the two groups. One group of 
commentors took exception to the 
proposed DOE contractor records policy 
because it extended the scope of 
documents available under FOIA 
beyond that which is required by 
existing case law to include records not 
in the possession of DOE. These 
commentors stated that, regardless of 
ownership, DOE should apply FOIA 
only to records in the possession of DOE 
in order to protect the confidentiality of 
certain information. The second group 
of commentors opined that since 
government funds are expended to 
create contractor records, all such 
records should be made available to the 
public under FOIA. 

DOE has reviewed all the comments 
and has determined to adopt the 
contractor records policy proposed in 
October 1991 as modified below as a 
final rule. Although DOE appreciates 
the views of both groups of commentors 
regarding access to contractor records, 
the contractor records policy adopted by 
DOE promotes openness in government 
and continues to provide the public 
access to DOE contractor records. Some 
members of the public commented that 
the proposed rule would subject the 
public’s right of access to contractor 
records to the vicissitudes of DOE’s 
policies regarding contractual 
provisions on ownership of records. 
However, DOE’s management and 
operating contracts provide that most 
records acquired or generated by the 
contractor in its performance of the 
contract are the property of the 
government. Additionally, the 
government has a general right to 
inspect, copy, and audit records 
acquired or generated by the-contractor 
in connection with contract 
performance, including those records 
not owned by the government. The new 
rule makes clear that even were a 
requested record not owned under the 
contract by the government, DOE can 
exercise its contractual rights to acquire. 
possession of the record if necessary to 
maximize public disclosure of records 


concerning health, safety, and the 
environment. 

The new policy also recognizes the 
necessity to maintain the confidentiality 
of certain privileged and commercially 
sensitive information to protect 
legitimate contractor interests and the 
integrity of the Government's 
operations. The contractor records 
policy adopted today is not intended to 
affect any records management 
responsibilities of a DOE contractor 
under the Records Disposal Act, 44 
U.S.C. § 3301. 

DOE expects to republish in the é; 
Federal Register the remainder of the 
revisions proposed as a Final Rule in 
the near future. 


Procedural Information 
Executive Order 12866 


It has been determined that this action 
is not a “‘significant regulatory action” 
under the Executive Order 12866, 
“Regulatory Planning and Review,” (58 
FR 51735, October 4, 1993). 
Accordingly, this action was not subject 
to review under that executive order by 
the Office of Information and Regulatory 
Affairs of the Office of Management and 
Budget. 


Executive Order 12612 


Executive Order 12612 requires that 
regulations or rules be reviewed for 
direct effects on States, on the 
relationship between the national 
government and the States, or in the 
distribution of power among various 
levels of government. If there are 
sufficient substantial direct effects, then 
Executive Order 12612 requires 
preparation of a federalism assessmeht 
to be used in all decisions involved in 
promulgating or implementing a 
regulation or rule. 

Today’s regulatory action does not 
affect any traditional State function. 


- There are therefore no substantial-effects 


requiring evaluation or assessment 
under Executive Order 12612. 


Regulatory Flexibility Analysis 


This regulation was reviewed under 
the Regulatory Flexibility Act, 5 U.S.C. 
601 et seq., which requires preparation 
of a regulatory flexibility analysis for 
any regulations-that will have a 
significant economic impact on.a 


. substantial number of smail entities. 


DOE finds that sections 603 and 604 of 
that Act do not apply to this rule 
because it will not have a significant 
economic impact on a substantial 
number of small entities. Thus the 
preparation of a regulatory flexibility 
analysis is not warranted. 
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National Environmental Policy-Act 


There is no impact on the human 
environment under the regulatory — 
amendments being issued today. 
Accordingly, DOE has determined that 
this is not a major Federal action on 
which significant impact upon the 
quality of the human environment .and, 
therefore, preparation of an 
environmental assessment or an 
environmental impact statement is not 
required and categorically excluded 
from preparation under the National 
Environmental Policy Act pursuant to 
Appendix A6 of 10 CFR Part 1021. 


Paperwork Reduction Act 


This rule will not require a collection 
of information, and, accordingly, 
clearance is not required by the Office 
of Management and Budget under the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3501, et seq.). 


Executive Order 12778 


Section 2 of Executive Order 12778 
instructs each agency to adhere to 
certain requirements in promulgating 
new regulations and reviewing existing 
regulations. These requirements, set 
forth in sections 2(a) and (b)(2), include 
eliminating drafting errors and needless 
ambiguity, drafting the regulations to 
minimize litigation, providing clear and 
certain legal standards for affected 
conduct, and promoting simplification 
and burden reductions. Agencies are 
also instructed to make every effort to 
ensure that the regulation specifies 
clearly a preemptive effect, effect on 
existing Federal law or regulation, and 
retroactive effect; describes any 
administrative proceedings; and defines 
Key terms. The DOE certifies that 
today’s final rule meets the 
requirements of sections 2({a) and (b)(2) 
of Executive Order 12778. 


List of Subjects in 10 CFR Part 1004 
Freedom of Information. 


Issued in Washington, DC on December 7, 
1994. 

Robert R. Nordhaus, 
General Counsel. 

For the reasons set out in the 
preamble, chapter X of title 10, part 
1004 of the Code of Federal Regulations 
is amended as set forth below. 


PART 1004—FREEDOM OF 
INFORMATION 


1. The authority citation for Part 1004 
continues to read as follows: 
Authority: 5 U.S.C. 552. 


2. Section 1004.3 is amended by 
revising the section heading, reserving 


paragraph (d), and adding paragraph (e) : 


as follows: 


§ 1004.3 Public reading facilities and 


policy on contractor records. 
* * * * 
(d){Reserved) 
(e) Contractor Records. . 
-(1}:When a contract with DOE. 


‘provides that any records acquired or 


generated by the contractor in its 
performance of the contract shall be the 
property of the Government, DOE will 
make available to the publicsuch - 
records that are in the possession of the 
Government or the contractor, unless 
the records are exempt from public 
disclosure under 5 U.S.C. 552(b)(2). 

(2) Notwithstanding paragraph (e)(1) 
of this section, records owned by the 
Government under contract that contain 
information or technical data having 
commercial value-as defined in 
§ 1004.3{e)(4) or information for which 
the contractor claims a privilege 
recognized under federal or state law 
shall be made available only when they 
are in the possession of the Government 
and not otherwise exempt under 5 
U.S.C. 552(b). 


(3) The policies stated in this 
paragraph: 

(i) Do not affect or alter contractors’ 
obligations to provide to DOE upon 
request any records that DOE owns 
under contract, or DOE’s rights under 
contract to obtain any contractor records 
and to determine their disposition, 
including public dissemination; and 

(ii) Will be applied by DOE to 
maximize public disclosure of records 
that pertain to concerns about the 
environment, public health or safety, or 
employee grievances. 


(4) For purposes of § 1004.3(e)(2), 
“technical data and information having 
commercial value” means technical data 
and related commercial or financial ~ 
information which is generated or 
acquired by a contractor and possessed 
by that contractor, and whose disclosure 
the contractor certifies to DOE would 
cause competitive harm to the 
commercial value or use of the 
information or data. 


[FR Doc. 94—30497 Filed 12-9—94; 8:45 am] 
BILLING CODE 6450-01-P 


DEPARTMENT OF iretneanttentegesr mato 
Federal Aviation Administration 


14 CFR Part 71 
[Airspace Docket No. 94-AGL-22) 


Establishment of Class E Airspace; 
Wilmington, OH ' 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This action establishes Class 
E airspace at Wilmington, Airborne 
Airpark, OH. Presently, this area is 
designated as Class D airspace when the 
associated control tower is.in operation. — 
However, controlled airspace to the 
surface is needed when the control 
tower located at this area is closed. The 
intended effect of this actionisto 
provide adequate Class E airspace for 
instrument flight rule (IFR) operations 
when the control tower is closed. 





‘DATES: Effective date—0901 UTC, March 


30, 1995. 

Comment date: Comments must be 
received on or before Jan. 17, 1995. 
ADDRESSES: Send comments on the rule 
in triplicate to: 

Manager, Air Traffic Division, System 
Management Branch, AGL-530, 
Docket No. 94—AGL-—32, Federal 
Aviation Administration, 2300 East 
Devon Avenue, Des Plaines, Illinois 
60018 

The official docket may be examined in - 
the Office of the Assistant Chief 
Counsel, Federal Aviation 
Administration, 2300 E. Devon 

- Avenue, Des Plaines, illinois. 

An informal docket may also be 
examined during normal business hours 
at the address listed above. 

FOR FURTHER INFORMATION CONTACT: 

Nancy Cibic, Air Traffic Division, 

System Management Branch, AGL-530, 

Federal Aviation Administration, 2300 

East Devon Avenue, Des Plaines, Illinois 

60018, telephone (708) 294-7573. 


SUPPLEMENTARY INFORMATION: 
Request for Comments on the Rule. . 


Although this action is in the form of 
a final rule, and was not preceded by 
notice and public procedure, comments 
are invited on the rule. When the 
comment period ends, the FAA will use 
the comments submitted, together with 
other available information, to review 
the regulation. If the FAA receives no 
adverse comments in response to this 
action, this rule will become effective 
on the date specified in the “DATES” 
section. After the review, if the FAA 
finds that further changes are 
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appropriate, it will initiate rulemaking 
proceedings to amend the regulation. 
Comments that provide the factual 
basis supporting the views and 
suggestions presented are particularly 
helpful in evaluating the effects of the 
rule, and in determining whether 
additional rulemaking is required. 
Comments are specifically invited on 
the overall regulatory, aeronautical, 
economic, environmental, and energy- 
related aspects of the rule which might 
suggést the need to modify the rule. 


The Rule 


This amendment to part 71 of the 
Feral Aviation Regulations (14 CFR part 
71) establishes Class.E airspace at 
Wilmington, Airborne Airpark, OH. 
Currently, this airspace is designated as 
Class D when the associated control 
tower is in operation. Nevertheless, 
controlled airspace to the surface is 
needed for IFR operations at Airborne 
Airpark when the control tower is 
closed. The intended effect of this 
action is to provide adequate Class E 
airspace for IFR operations at the airport 
when the control tower is closed. As 
noted in the Airspace Reclassification 
Final Rule, published in the Federal 
Register on December 17, 1991, airspace 
at an airport with a part-time control 
tower should be designated as a Class D 
airspace area when the control tower is 
in operation, and as a Class E airspace 
area when the control tower is closed 
(56 FR 65645). 

The coordinates for this airspace 
docket are based on North American 
Datum 83. Class E airspace designations 
are published in Paragraph 6002 of FAA 
Order 7400.9B dated July 18, 1994, and 
effective September 16, 1994, which is 
incorporated by reference in 14 CFR 
71.1. The Class E airspace designation 
listed in this document will be 
published subsequeritly in the Order. 
Under the circumstances presented, the 
FAA concludes that there is an 
immediate need to establish this Class E 
airspace area in order to promote the 
safe and efficient handling of air traffic 
in these areas. Therefore, | find that 
notice and public procedures under 5 
U.S.C. 553(b) are impracticable and 
contrary to the public interest. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—(1)} is not a 
“significant regulatory action” under 
Executive Order 12866; (2) is nota 
“significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) 
does not warrant preparation of a 


regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule will not have 
a significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 


List of Subjects in 14 CFR Part 71 


Airspace, Incorporation by reference, 
Navigation (air). : 


Adoption of the Amendment 


In consideration of the foregoing, the 
Federal Aviation Administration 
amends 14 CFR part 71 as follows: 


PART 71—{[AMENDED] 


1. The authority citation for 14°:CFR 
part 71 continues to read as follows: 


Authority: 49 U.S.C. app. 1348(a), 1354{a), 
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959— 
1963 Comp., p. 389; 49 U.S.C. 106{g); 14 CFR 
11.69. 


§71.1 [Amended] 


2. The incorporation by reference in 
14 CFR 71.1 of the Federal Aviation 
Administration Order 7400.9B, Airspace 
Designations and Reporting Points, 
dated July 18, 1994, and effective 
September 16, 1994, is amended as 
follows: 


Paragraph 6002 Class E airspace areas 
designated as a surface area for.an 
airport — 


* *” * * * 


AGL OH E2 Wilmington, OH [New] 
Wilmington, Airborne Airpark, OH 

(lat. 39°29’52” N, long. 83°47’52” W) 
Wilmington, Hollister Field Airport, OH 

(lat. 39°26’15” N, long. 83°42'30” W) 

Within a 4.2-mile radius of the Airborne 
Airpark, excluding that portion of airspace 
within a 1-mile radius of Hollister Field 
Airport. This Class E airspace area is effective 
during the specific dates and times 
established in advance by a Notice to 
Airmen. The effective dates and times will 
thereafter be continuously published in the 
Airport/Facility Directory. 
* a * * * 

Issued in Des Plaines, Hlinois on November 
28, 1994. 


Roger Wall, 

Manager, Air Traffie Division. 

[FR Doc. 94-30449 Filed 12-9-94; 8:45 am] 
BILLING CODE 4910-13-™ 


14 CFR Part 73 


[Airspace Docket No. 94-ASW-_-11] 


Alteration and Subdivision of 
Restricted Area R-5111C and 
Establishment of R-5111D; NM 


AGENCY: Federal Aviation 
Administration {FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This action modifies 
Restricted Area R-5111C, Elephant 
Butte, NM, by vertically subdividing the 
area into two separate areas designated 
as R-5111C and R-5111D. The present 
vertical dimension of R-5111C is from 
the surface to unlimited. This action 





.will amend R-5111C to 13,000 feet 


mean sea level (MSL) to unlimited and 
establish R-5111D from the surface to 
but not including 13,000 feet MSL. The 
lateral dimensions will remain the 
same. Stratification of the present R— 
5111C will enable the military to 
activate only that portion of the airspace 
that is actually needed to contain their 
operations. 

EFFECTIVE DATE: 0901 UTC, February 2, 
1995. 

FOR FURTHER INFORMATION CONTACT: 
Steve Riley, Military Operations 
Program Office (ATM—420), Office of 
Air Traffic System Management, Federal 
Aviation Administration, 800 
Independence Avenue, SW., 
Washington, DC 20591; telephone: (202) 
267-7130. 


SUPPLEMENTARY INFORMATION: 
The Rule 


This amendment to part 73 of the 
Federal Aviation Regulations modifies 
Restricted Area R-5111C, Elephant 
Butte, NM, by vertically subdividing the 
area into two separate areas designated 
as R-5111C and R-5111D. This action 
does not change the activities conducted 
in the area. This action will create an 
effective management tool for the 
military by allowing it to activate only 
that portion of the special use airspace 
that it needs to contain hazardous 
activities. This action does not alter the 
boundaries of restricted airspace, nor is 
the mission conducted within the 
airspace changed, therefore, I find that 
notice and public procedure under 5 
U.S.C. 553(b)-are unnecessary because 
this action is a minor technical 
amendment in which the public is not 
particularly interested. T.e coordinates 
for this docket are based on North 
American Datum 83. Section 73.51 of 
part 73 of the Federal Aviation 
Regulations was republished in FAA 
Order 7400.8B dated March 9, 1994. 
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The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—(1) is not a 
“significant regulatory action” under 
Executive Order 12866; (2) is not a 
“significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 

- traffic procedures and air navigation, it 
is certified that this rule will not have 
a significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory - 
Flexibility Act. 


Environmental Review 


Since this action will not change the 
type of activity conducted in this 
airspace and does not alter the 
geographic boundaries of this airspace, 
the FAA has determined that this action 
is not subject to environmental 
assessments and procedures pursuant to 
FAA Order 1050.1D, “Policies and 
Procedures for Considering 
Environmental Impacts” and the 
National Environmental Policy Act. 


List of Subjects in 14 CFR Part 73 
Airspace, Navigation (air). 
Adoption of the Amendment 


In consideration of the foregoing, the 
Federal Aviation Administration 
amends 14 CFR part 73 as follows: 


PART 73—[AMENDED] 


1. The authority citation for part 73 
continues to read as follows: 


Authority: 49 U.S.C. app. 1348(a), 1354(a), 
1510, 1522; E.O. 10854, 24 FR 9565, 3 CFR, 
1959-1963 Comp., p. 389; 49 U.S.C. 106(g); 
14 CFR 11.69. 


§73.51 [Amended] 


2. Section 73.51 is amended as 
follows: 


R-5111C Elephant Butte, NM [Revised] 


Boundaries. Beginning at lat. 32°45’45” N., 
long. 106°57’02” W.; to lat. 32°47’00” N., 
long. 107°06’02” W.; to lat. 33°00’00” N., 
long. 107°13’02” W.; to lat. 33°21’00” N., 
long. 107°08’02” W.; to lat. 33°26’50’ N., 
long. 107°00'02” W.; to lat. 32°52’00” N., 
long. 107°00’02” W.; to the point of 
beginning, excluding the airspace in R— 
5107F and R-5107G. 

Designated altitudes. 13,000 feet MSL to 
unlimited. 
Times of designation. As published by 

NOTAM at least 12 hours in advance. 


Controlling agency. FAA, Albuquerque 
ARTCC. 


Using agency. Deputy for United States Air 
Force White Sands Missile Range, NM 88002. 


R-5111D Elephant Butte, NM [New] 


Boundaries. Beginning at lat. 32°45’45” N., 
long. 106°57’02” W.; to lat. 32°47’00” N., 
long. 107°06’02” W.; to lat. 33°00’00” N., 
long. 107°13’02” W.; to lat. 33°21’00” N., 
long. 107°08’02” W.; to lat. 33°26’50” N., 
long. 107°00’02” W.; to lat. 32°52’00” N., 
long. 107°00’02” W.; to the point of 
beginning. 

Designated altitudes. Surface to but not 
including 13,000 feet MSL. 
Times of designation. As published by 

NOTAM at least 12 hours in advance. 

Controlling agency. FAA, Albuquerque 

ARTCC. - 

Using agency. Deputy for United States Air 


Force White Sands Missile Range, NM 88002. 


Issued in Washington, DC, on December 2, 
1994. 


Fred L. Gibbs, 

Acting Manager, Airspace-Rules and 
Aeronautical Information Division. 

[FR Doc. 94—30450 Filed 12-9-94; 8:45 am] 
BILLING CODE 4910-13-P 





14 CFR Part 97 
[Docket No. 1638; Amdt. No. 27980] 


Standard Instrument Approach 
Procedures; Miscellaneous 
Amendments 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 





SUMMARY: This amendment establishes, 
amends, suspends, or revokes Standard 


- Instrument Approach Procedures 


(SIAPs) for operations at certain 
airports. These regulatory actions are 
needed because of changes occurring in 
the National Airspace System, such as 
the commissioning of new navigational 
facilities, addition of new obstacles, or 
changes in air traffic requirements. 
These changes are designed to provide 
safe and efficient use of the navigable 
airspace and:to promote safe flight 
operations under instrument flight rules 
at the affected airports. 

DATES: An effective date for each SIAP 
is specified in the amendatory 
provisions. 

Incorporation by reference-approved 
by the Director of the Federal Register 
on December 31, 1980, and reapproved 
as of January 1, 1982. 

ADDRESSES: Availability of matter 
incorporated by reference in the 
amendment is as follows: 


For Examination— 


1. FAA Rules Docket, FAA 
Headquarters Building, 800 


Independence Avenue, SW., 
Washington, DC 20591; 

2. The FAA Regional Office of the 
region in which affected airport is 
located; or 

3. The Flight Inspection Area Office 
which originated the SIAP. 


For Purchase— 


Individual SIAP copies may be 
obtained from: 

1. FAA Public Inquiry Center (APA- 
200), FAA Headquarters Building, 800 
Independence Avenue, SW., 
Washington, DC 20591; or 

2. The FAA Regional Office of the 
region in which the affected airport is 
located. 7 


By Subscription— 


Copies of all SIAPs, mailed once 
every 2 weeks, are for sale by the 
Superintendent of Documents, U.S. 
Government Printing Office, 
Washington, DC 20402. 


FOR FURTHER INFORMATION CONTACT: Paul 
J. Best, Flight Procedures Standards 
Branch (AFS—420), Technical Programs 
Division, Flight Standards Service, 
Federal Aviation Administration, 800 
Independence Avenue, SW., 
Washington, DC 20591; telephone (202) 
267-8277. 

SUPPLEMENTARY INFORMATION: This 
amendment to part 97 of the Federal 
Aviation Regulations (14 CFR part 97) 
establishes, amends, suspends, or 
revokes Standard Instrument Approach 
Procedures (SIAPs). The complete 
regulatory description on each SIAP is 
contained in the appropriate FAA Form 
8260 and the National Flight Data 
Center (FDC)/Permanent (P) Notices to 
Airmen (NOTAM) which are 
incorporated by reference in the 
amendment under 5 U.S.C. 552(a), 1 
CFR part 51, and § 97.20 of the Federal 
Aviation Regulations (FAR). Materials 
incorporated by reference are available 
for examination or purchase as stated 
above. 

The large number of SIAPs, their 
complex nature, and the need for a 
special format make their verbatim 
publication in the Federal Register 
expensive and impractical. Further, 
airmen do not use the regulatory text of 
the SIAPs, but refer to their graphic 
depiction of charts printed by 
publishers of aeronautical materials. 
Thus, the advantages of incorporation 
by reference are realized and 
publication of the complete description 
of each SIAP contained in FAA form 
documents is unnecessary. The 
Provisions of this amendment state the 
affected CFR (and FAR) sections, with 
the types and effective dates of the 
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SIAPs. This amendment also identifies 
the airport, its location, the procedure 
identification and the amendment 


~ number. 


The Rule 


This amendment to part 97 of the 
Federal Aviation Regulations (14 CFR 
part 97) establishes, amends, suspends, 
or revokes SIAPs. For safety and 
timeliness of change considerations, this 
amendment incorporates only specific 
changes contained in the content of the 
following FDC/P NOTAM for each 
SIAP. The SIAP information in some 
previously designated FDC/Temporary 
(FDC/T) NOTAMs is of such duration as 
to be permanent. With conversion to 
FDC/P NOTAMs, the respective FDC/T 
NOTAMs have been cancelled. 


The FDC/P NOTAMs for the SIAPs 
contained in this amendment are based 
on the criteria contained in the U.S. 
Standard for Terminal Instrument 
Approach Procedures (TERPS). In 
developing these chart changes to SIAPs 
by FDC/P NOTAMs, the TERPS criteria 
were applied to only these specific 
conditions existing at the affected 
airports. All SLAP amendments in this 
rule have been previously issued by the 
FAA in a National Flight Data Center 
(FDC) Notice to Airmen (NOTAM) as an 
emergency action of immediate flight 
safety relating directly to published 
aeronautical charts. The circumstances 
which created the need for all these 


SIAP amendments requires making 
them effective in less than 30 days. 

Further, the SIAPs contained in this 
amendment are based on the criteria 
contained in the TERPS. Because of the 
close and immediate relationship 
between these SIAPs and safety in air 
commerce, I find th:. notice and public 
procedure before adopting these SIAPs 
are unnecessary, impracticable, and 
contrary to the public interest and, 
where applicable, that good cause exists 
for making these SIAPs effective in less 
than 30 days. 


Conclusion 


The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—{1) is not a 
“significant regulatory action” under 
Executive Order 12866; (2) is not a 
“significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. For the same 
reason, the FAA certifies that this 
amendment will not have a significant 
economic impact on a substantial 
number of small entities under the 


criteria of the Regulatory Flexibility Act. 


List of Subjects in 14 CFR Part 97 


Air traffic control, Airports, 
Navigation (air). 


Issued in Washington, DC, on December 2. 
1994. 
Thomas C. Accardi, 


Director, Flight Standards Service. 
Adoption of the Amendment 


Accordingly, pursuant to the 
authority delegated to me, part 97 of the 
Federal Aviation Regulations (14 CFR 
part 97) is amended by establishing, 
amending, suspending, or revoking 
Standard Instrument Approach 
Procedures, effective at 0901 UTC on 
the dates specified, as follows: 


PART 97—STANDARD INSTRUMENT 
APPROACH PROCEDURES 


1. The authority citation for part 97 
continues to read as follows: 


Authority: 49 U.S.C. app. 1348, 1354(a), 
1421 and 1510; 49 U.S.C. 106(g); and 14 CFR 
11.49(b)(2). 


2. Part 97 is amended to read as 
follows: 


§§ 97.23, 97.25, 97.27, 97.29, 97.31, 97.33, 
and 97.35 [Amended] 

By amending: § 97.23 VOR, VOR/ 
DME, VOR or TACAN, and VOR/DME 
or TACAN; § 97.25 LOC, LOC/DME, 
LDA, LDA/DME, SDF, SDF/DME; 

§ 97.27 NDB, NDB/DME; § 97.29 ILS, 
ILS/DME, ISMLS, MLS, MLS/DME, 
MLS/RNAV; § 97.31 RADAR SIAPs; 
§ 97.33 RNAV SIAPs; and § 97.35 
COPTER SIAPs, identified as follows: 


* * * Effective Upon Publication 





FDC date 


Airport FDC No. 


SIAP 














Kenosha Regional 
Chesapeake Municipal 
Stuttgart Muni 
Portland Inti 
Spokane intl 
Gallup Muni 
Las Vegas Muni 

Las Vegas Muni 
Kenosha Regional 
Kenosha Regional .... 
Kenosha Regional 
Big Lake 


FDC 4/6545 
FDC 4/6576 
FDC 4/6600 
FDC 4/6620 
FDC 4/6637 
FDC 4/6675 
FDC 4/6673 
FDC 4/6674 
FDC 4/6546 
FDC 4/6547 
FDC 4/6548 
FDC 4/6723 

















ILS RWY 6L AMDT 2... 

LOC RWY 5 ORIG... 

VOR/DME OR GPS-A ORIG-A... 
ILS RWY 10R/CAT VAMDT 29... 
NDB RWY 23 AMDT 14..: 

LOC RWY 6 AMDT 3... 

VOR OR GPS RWY 2 AMDT... 
VOR OR GPS RWY 20 AMDT 5... 
NDB RWY 6L AMDT 1... 

VOR OR GPS RWY 14 ORIG... 
VOR OR GPS RWY 24R ORIG... 
VOR RWY 6, AMDT 5A... 





VOR RWY 6, AMDT 5A... 
FDC Date: 11/30/94 

FDC 4/6723/BGQ/ FI/P Big Lake, Big 
Lake, AK. VOR RWY 6, AMDT 5A... 
Remove Note... Procedure not 
authorized at night. This is VOR RWY 
6, AMDT 5B. 


Stuttgart 


Stuttgart Muni 
Arkansas 


VOR/DME OR GPS-A ORIG-A... 
FDC Date: 11/21/94 


FDC 4/6600/SGT/ FI/P Stuttgart 
Muni, Stuttgart, AR. VOR/DME or GPS- 
A ORIG-A... Delete Note... Obtain LCL 
ALSTG on UNICOM 122.8; when not 
available, use Little Rock ALSTG and 
increase all MDAS 160 ft. This becomes 
VOR/DME or GPS-A ORIG-B. 


Las Vegas 


Las Vegas Muni 
New Mexico 
VOR OR GPS RWY 20 AMDT 10... 


FDC Date: 11/27/94 

FDC 4/6673/LVS/ FI/P Las Vegas 
Muni, Las Vegas, NM. VOR or GPS RWY 
2 AMDT 10... Chg note... When LCL 
ALSTG not received, proc na. This is 
VOR or GPS RWY 2 AMDT 10A. 


Las Vegas 


Las Vegas Muni 
New Mexico 
VOR OR GPS RWY 20 AMDT 5... 
FDC Date: 11/27/94 
FDC 4/6674/LVS/ FI/P Las Vegas 
Muni, Las Vegas, NM. VOR or GPS RWY 
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20 AMDT 5... Chg note... When LCL 
ALSTG not received, proc na. This is 
VOR or GPS RWY 20 AMDT 5A. 


Gallup 


Gallup Muni 
New Mexico 
LOC RWY 6 AMDT 3... 
FDC Date: 11/27/94 

FDC 4/6675/GUP? Fi/P Gallup Muni, 
Gallup, NM. LOC RWY 6 AMDT 3... 
Add note... ALTN MINS NA. This is 
LOC RWY 6 AMDT 3A. 


Portland 


Portland Intl 
Oregon 
ILS RWY 10R/CAT I/ AMDT 29... 
FDC Date: 11/22/94 

FDC 4/6620/PDX/ FI/P Portland Intl, 
Portland, OR. ILS RWY 10R /CAT I/ 
AMDT 29...S-ILS-10R VIS CAT D RVR 
1800. This becomes ILS RWY 10R 
AMDT 294A. 


Chesapeake 


Chesapeake Municipal! 
Virginia 
LOC RWY 5 ORIG... 
FDC Date: 11/18/94 

FDC 4/6576/CPK/ FI/P Chesapeake 
Municipal, Chesapeake, VA. LOC RWY 
5 ORIG...S-LOC-5 VIS CATS A, B, C1 
mile. Add note...INOP table does not 
apply. This is LOC RWY 5 ORIG-A. 


Spokane 


Spokane Intl 
Washington 
NDB RWY 21 AMDT 74... 
FDC Date: 11/23/94 
FDC 4/6637/GEG/ FI/P Spokane Intl, 
Spokane, WA NDB RWY 21 AMDT 


14...S-21 all CATS MDA 2800/HAT 459. 


This is NDB RWY 21 AMDT 14A. 
Kenosha o 


Kenosha Regional 
Wisconsin 

ILS RWY 6L AMDT 2... 
FDC Date: 11/17/94 . 


FDC 4/6545/ENW/ FI/P Kenosha 
Regional, Kenosha, WI. ILS RWY 6L 
AMDT 2...Change all reference to 
ALSTG in notes to read... When control 
tower closed, use Milwaukee (General 
Mitchell} ALSTG. Change ALTN MINS 
to read... ILS... Standard# LOC... 
Standard# #NA when control tower 
closed. Minimums... Circling MDA 
1340/HAA 597 CAT D. Milwaukee 
ALSTG MINS... Circling MDA 1420/ 
HAA 677 CAT D. This is ILS RWY 6L 
AMDT 2A. 


Kenosha 


Kenosha Regional 
“Wisconsin 


NDB RWY 6L AMDT 1... 
FDC Date: 11/27/94 


FDC 4/6546/ENW/ FI/P Kenosha 
Regional, Kenosha, WI. NDB RWY 6L 
AMDT 1...Change all reference to 
ALSTG in notes to read... When control 
tower closed, use Milwaukee (General 
Mitchell) ALSTG. Change ALTN MINS 
to read... Standard# #NA when control 
tower closed. This is NDBRWY 6L 
AMDT 1A. 


Kenosha . 


Kenosha Regional 
Wisconsin 
VOR OR GPS RWY 14R ORIG... 
FDC Date: 11/27/94 

FDC 4/6547/ENW/ FI/P Konosha 
Regional, Kenosha, WI. VOR or GPS 
RWY 14 ORIG. . . Change all reference 
to ALSTG in notes to read. . . When 
control tower closed, use Milwaukee 
(General Mitchell) ALSTG. Change ALT 
MINS to read. . .Standard# #NA when 
control tower closed. This is VOR or 
GPS RWY 14 ORIG-A. 


Kenosha 


Kenosha Regional 
Wisconsin 
VOR OR GPS RWY 24R ORIG... 
FDC Date: 11/27/94 

FDC 4/6548/ENW/ FI/P Kenosha 
Regional, Kenosha, WI. VOR or GPS 
RWY 24 ORIG...Change all reference to 
ALSTG in notes to read... When contro! 
tower closed, use Milwaukee (General 
Mitchell) ALSTG. Change ALT MINS to 
read... Standard# #NA when control 
tower closed. This is VOR or GPS RWY 
24R ORIG-A. 


[FR Doc. 94—304686 Filed 12—9-94; 8:45 am} 
BILLING CODE 4910-13-M 





14 CFR Part 97 
[Docket No. 1637; Amdt. No. 27979} 
Standard Instrument Approach 


Procedures; Miscellaneous 
Amendments 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 





SUMMARY: This amendment establishes, 
amends, suspends, or revokes Standard 
Instrument Appreach Procedures 
(SIAPs) for operations at certain 
airports. These regulatory actions are 
needed because of the adoption of new 
or revised criteria, or because of changes 
occurring in the National Airspace 
System, such as the commissioning of 
new navigational facilities, addition of 
new obstacles, or changes in air traffic 
requirements. These changes are 


designed to provide safe and efficient 
use of the navigable airspace and to 
promote safe fight ions under 
instrument flight rules at the affected 
airports. 

DATES: An effective date for each SIAP 
is specified in the amendatory 
provisions. 

Incorporation by reference-approved 
by the Director of the Federal Register. 
on December 31, 1980, and reapproved 
as of January 1, 1982. 

ADDRESSES: Availability of matters 
incorporated by reference in the 
amendment is.as follows: 


For Examination— 


1. FAA Rules Docket, FAA 
Headquarters Building, 800 
Independence Avenue, SW., 
Washington, DC 20591; 

2. The FAA Regional Office of the 
region in which the affected airport is 
located; or 

3. The Flight Inspection Area Office 
which originated the SIAP. 


For Purchase— 


Individual SLAP copies may be 
obtained from: 

1. FAA Public Inquiry Center (APA- 
200), FAA Headquarters Building, 800 — 
Independence Avenue, SW., 
Washington, DC 20591; or 

2. The FAA Regional Office of the 
region in which the affected airport is 
located. ; 

By Subscription— 

Copies of all SIAPs, mailed once 
every 2 weeks, are for sale by the 
Superintendent of Documents, U.S. 
Government Printing Office, 
Washington, DC 20402. 

FOR FURTHER INFORMATION CONTACT: Pau! 
J. Best, Flight Procedures Standards 
Branch (AFS—420), Technical Programs 
Division, Flight Standards Service, 
Federal Aviation Administration, 800 
Independence Avenue, SW., 
Washington, DC 20591; telephone (202) 
267-8277. 

SUPPLEMENTARY INFORMATION: This 
amendment to part 97 of the Federal 
Aviation Regulations (14 CFR part 97) 
establishes, amends, suspends, or 
revokes Standard Instrument Approach 
Procedures (SIAPs). The complete 
regulatory description of each SIAP is 
contained in official FAA form 
documents which are incorporated by 
reference in this amendment under 5 
U.S.C. 552{a), 1 CFR part 51, and § 97.20 
of the Federal Aviation Regulations 
(FAR). The applicable FAA Forms are 
identified as FAA Forms 8260-3, 8260-— 
4, and 8260-5. Materials incorporated 
by reference are available for 
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examination or purchase as stated 
above. 

The large number of SIAPs, their 
complex nature, and the need for a 
special format make their verbatim 
publication in the Federal Register 
expensive and impractical. Further, 
airmen do not use the regulatory text of 
the SIAPs, but refer to their graphic 
depiction on charts printed by 
publishers of aeronautical materials. 
Thus, the advantages of incorporation 
by reference are realized and 
publication of the complete description 
of each SIAP contained in FAA form 
documents is unnecessary. The 
provisions of this amendment state the 
affected CFR (and FAR) sections, with 
the types and effective dates of the 
SIAPs. This amendment also identifies 
the airport, its location, the procedure 
identification and the amendment 
number. < 


The Rule Sr 


This amendment to part 97 is effective 
upon publication of each separate SIAP 
as contained in the transmittal. Some 
SIAP amendments may have been 
previously issued by the FAA in a 
National Flight Data Center (FDC) 
Notice to Airmen (NOTAM) as an 
emergency action of immediate flight 
safety relating directly to published 
aeronautical charts. The circumstances 
which created the need for some SIAP 
amendments may require making them 
effective in less than 30 days. For the 
remaining SIAPs, an effective date at 
least 30 days after publication is 
provided. 

Further, the SIAPs contained in this 
amendment are based on the criteria 
contained in the U.S. Standard for 
Terminal Instrument Approach 
Procedures (TERPS). In developing 
these SIAPs, the TERPS criteria were 
applied to the conditions existing or 
anticipated at the affected airports. 
Because of the close and immediate 
relationship between these SIAPs and 
safety in air commerce, I find that notice 
and public procedure before adopting 
these SIAPs are unnecessary, 
impracticable, and contrary to the 
public interest and, where applicable, 
that good cause exists for making some 
SIAPs effective in less than 30 days. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—(1) is not a 
“significant regulatory action” under 
Executive Order 12866; (2) is nota 
“significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) 


does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. For the same 
reason, the FAA certifies that this 
amendment will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act 


List of Subjects in 14 CFR Part 97 


Air Traffic Control, Airports, 
Navigation (Air). ; 

Issued in Washington, DC on December 2 
1994. 
Thomas C. Accardi, 
Director, Flight Standards Service. 


Adoption of the Amendment 


Accordingly, pursuant to the 
authority delegated to me, part 97 of the 
Federal Aviation Regulations (14 CFR 
part 97) is amended by establishing, 
amending, suspending, or revoking 
Standard Instrument Approach 
Procedures, effective at 0901 UTC on 
the dates specified, as follows: 


PART 97—STANDARD INSTRUMENT 
APPROACH PROCEDURES 


1. The authority citation for part 97 
continues to read as follows: 


Authority: 49 U.S.C. app. 1348, 1354(a), 
1421 and 1510; 49 U.S.C. 106(g); and 14 CFR 
11.49(b)(2). 


2. Part 97 is amended to read as 
follows: 


§§ 97.23, 97.25, 97.27, 97.29, 97.31, 97.33, 
and 97.35 [Amended] 


By amending: § 97.23 VOR, VOR/ 
DME, VOR or TACAN, and VOR/DME 
or TACAN; § 97.25 LOC, LOC/DME, 
LDA, LDA/DME, SDF, SDF/DME; 

§ 97.27 NDB, NDB/DME; § 97.29 ILS, 
ILS/DME, ISMLS, MLS, MLS/DME, 
MLS/RNAV; § 97.31 RADAR SIAPs; 
§ 97.33 RNAV SIAPs; and § 97.35 
COPTER SIAPs, identified as follows: 


* * * Effective February 2, 1995 


Red Bluff, CA, Red Bluff Muni, VOR/DME 
RWY 15, Amdt 5 

Red Bluff, CA, Red Bluff Muni, VOR RWY 
33, Amdt 6 

Red Bluff, CA, Red Bluff Muni, NDB RWY 
33, Amdt 1 

Decorah, IA, Decorah Muni, NDB RWY 29, 
Orig 

Decorah, IA, Decorah Muni, VOR/DME 
RNAV OR GPS RWY 29, Amdt 3 

Shenandoah, IA, Shenandoah Muni, NDB 
RWY 4, Orig 

Shenandoah, IA, Shenandoah Muni, NDB 
RWY 30, Amdt 10, Cancelled 

Baton Rouge, LA, Baton Rouge Metropolitan/ 
Ryan Field, LOC BC RWY 4L, Amdt 5 

Chesapeake, VA, Chesapeake Muni, NDB 
RWY 5, Amdt 1, Cancelled 


* * * Effective January 5, 1995 

Mobile, AL, Mobile Downtown, VOR RWY 
18, Orig 

Mobile, AL, Mobile Downtown, RADAR-1 
Orig 

Anchorage, AK, Anchorage International, 
LOC RWY 6L, Amdt 8 

Anchorage, AK, Anchorage International, ILS 
RWY 6R, Amdt 10 

Creston, IA, Creston Muni, NDB OR GPS 
RWY 34, Amdt 1 


[FR Doc. 94—30485 Filed 12-9-94; 8:45 am] 
BILLING CODE 4910-13-M 





14 CFR Part 97 
[Docket No. 1639; Amdt. No. 27981] 


Standard Instrument Approach 
Procedures; Miscellaneous. 
Amendments 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This amendment establishes 
amends, suspends, or revokes Standard 
Instrument Approach Procedures 
(SIAPs) for operations at certain 
airports. These regulatory actions are 
needed because of the adoption of new 
or revised criteria, or because of changes 
occurring in the National Airspace 
System, such as the commissioning of 
new navigational facilities, addition of 
new obstacles, or changes in air traffic 
requirements. These changes are 
designed to provide safe and efficient 
use of the navigable airspace and to 
promote safe flight operations under 
instrument flight rules at the affect 
airports. 

DATES: An effective date for each SIAP 
is specified in the amendatory 
provisions. 

Incorporation by reference-approved 
by the Director of the Federal Register 
on December 31, 1980, and reapproved 
as of January 1, 1982. 

ADDRESSES: Availability of matters 
incorporated by reference in the 
amendment is as follows: 





For Examination— 


1. FAA Rules Docket, FAA 
Headquarters Building, 800 
Independence Avenue, SW., 
Washington, DC 20591; 

2. The FAA Regional Office of the 
region in which the affected airport is 
located; or 

3. The Flight Inspection Area Office 
which originated the SIAP 


For Purchase— 


Individual SIAP copies may be 
obtained from: 

1. FAA Public Inquiry Center (APA- 
200), FAA Headquarters Building, 800 
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Independence Avenue, SW., 
Washington, DC 20591; or 

2. The FAA Regional Office of the 
region in which the affected airport is 
located. 

By Subscription— 

Copies of all SIAPs, mailed once 
every 2 weeks, are for sale by the 
Superintendent of Documents, U.S. 
Government Printing Office, 
Washington, DC 20402. 

FOR FURTHER INFORMATION CONTACT: 
Paul J. Best, Flight Procedures 
Standards Branch (AFS-—420), Technical 
Programs Division, Flight Standards 
Service, Federal Aviation 
Administration, 800 Independence 
Avenue, SW., Washington, DC 20591; 
telephone (202) 267-8277. 
SUPPLEMENTARY INFORMATION: This 
amendment to part 97 of the Federal 
Aviation Regulations (14 CFR part 97) 
establishes, amends, suspends, or 
revokes Standard Instrument Approach 
Procedures (SIAPs). The complete 
regulatory description of each SIAP is 
contained in official FAA form 
documents which are incorporated by 
reference in this amendment under 5 
U.S.C. 552{a), 1 CFR part 51, and § 97.20 
of the Federal Aviation Regulations 
(FAR). The applicable FAA Forms are 
identified as FAA Form 8260-5. 
Materials incorporated by reference are 
available for examination or purchase as 
stated above. 

The large number of SIAPs, their 
complex nature, and the need for a 
special format make their verbatim 
publication in the Federal Register 
expensive and impractical. Further, 
airmen do not use the regulatory text of 
the SIAPs, but refer to their graphic 
depiction on charts printed by 
publishers of aeronautical materials. 
Thus, the advantages of incorporation 
by reference are realized and 
publication of the complete description 
of each SIAP contained in FAA form 
documents is unnecessary. The 
provisions of this amendment state the 
affected CFR (and FAR) sections, with 
the types and effective dates of the 
SIAPs. This amendment also identifies 
the airport, its location, the procedure 
identification and the amendment 
number. 

This amendment to part 97 is effective 
upon publication of each separate SIAP 
as contained in the transmittal. The 
SLAPs contained in this amendment are 
based on the criteria contained in the 
United States Standard for Terminal 
Instrument Approach Procedures 
(TERPS). In developing these SIAPs, the 
TERPS criteria were applied to the 
conditions existing or anticipated at the 
affected airports. 


The FAA has determined through 
testing that current non-localizer type, 
non-precision instrument approaches 
developed using the TERPS criteria can 
be flown by aircraft equipped with 
Global Positioning System (GPS) 
equipment. In consideration of the 
above, the applicable Standard 
Instrument Approach Procedures 
(SIAPs) will be altered to include “or 
GPS” in the title without otherwise 
reviewing or modifying the procedure. 
Because of the close and immediate 
relationship between these SIAPs and 
safety in air commerce, I find that notice 
and public procedure before adopting 
these SIAPs are unnecessary, 
impracticable, and contrary to the 
public interest and, where applicable, 
that good cause exists for making some 
SIAPs effective in less than 30 days. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—({1) is not a 
“significant regulatory action” under 
Executive Order 12866; (2) is not a 
“significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. For the same 
reason, the FAA certifies that this 
amendment will not have a significant . 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
List of Subjects in 14 CFR Part 97 

Air Traffic Control, Airports, 
Navigation (Air). 

Issued in Washington, DC on December 2, 
1994. 

Thomas C. Accardi, 
Director, Flight Standards Service. 


Adoption of the Amendment 


Accordingly, pursuant to the 
authority delegated to me, part 97 of the 
Federal Aviation Regulations (14 CFR 
part 97) is amended by establishing, 
amending, suspending, or revoking 
Standard Instrument Approach 
Procedures, effective at 0901 UTC on 
the dates specified, as follows: 


PART 97—STANDARD INSTRUMENT 
APPROACH PROCEDURES 


1. The authority citation for part 97 
continues to read as follows: 

Authority: 49 U.S.C. app. 1348, 1354(aj, 
1421 and 1510; 49.U.S.C. 106(g); and 14 CFR 
11.49{b){2}. - 

2. Part 97 is amended to read as 
follows: 


§§ 97.23, 97.27, 97.33, and 97.35 


[Amended] 


By amending: § 97.23 VOR, VOR/ 
DME, VOR or TACAN, and VOR/DME 
or TACAN; § 97.27 NDB, NDB/DME; 
§ 97.33 RNAV SIAPs; and § 97.35 
COPTER SIAPs, identified as follows: 


* * * Effective February 2, 1995 


McGrath, AK, McGrath, VOR/DME or GPS— 
_C, Orig 

McGrath, AK, McGrath, VOR or GPS-A, 
Amdt 7 

McGrath, AK, McGrath, NDB or GPS-B, 
Amdt 1 

Sand Point, AK, Sand Point, NDB/DME or 
GPS—A, Amdt 4 : 

Sand Point, AK, Sand Point, NDB/DME or 
GPS-B, Orig 

Sand Point, AK, Sand Point, NDB or GPS 
RWY 13, Orig 

Hartselle, AL, Rountree Field, NDB or GPS— 
A, Amdt 2 

Huntsville, AL, Madison County Executive, 
VOR/DME or GPS-B, Amdt 5 

Lanett, AL, Chambers Muni, VOR/DME or 
GPS—A, Amat 2 

Montgomery, AL, Dannelly Field, VOR or 
GPS—A, Amdt 3A 

Montgomery, AL, Dannelly Field, NDB or 
GPS. RWY 10, Amdt 18B 

Montgomery, AL, Dannelly Field, RNAV or 
GPS RWY 3, Amdt 5A 

Malvern, AR, Malvern Muni, NDB or GPS 
RWY 21, Amdt 1 

McGehee, AR, McGehee Muni, VOR/DME or 
GPS—A, Amdt 2 

Mena, AR; Mena Intermountain Municipal, 
VOR/DME or GPS—A, Amdt 9 

Mena, AR, Mena Intermountain Municipal, 
NDB or GPS-B, Amdt 7 

Monticello, AR, Monticello, Muni, VOR or 
GPS—A, Amdt 4A 

Pine Bluff, AR, Grider Field, VOR or GPS 
RWY 17, Amdt.19 

Russelivitle, AR, Russellville Muni, NDB or 
GPS-A, Amdt 4 

Scottsdale, AZ, Scottsdale, VOR or GPS—A, 
Amdt 2 

Scottsdale, AZ, Scottsdale, VOR or GPS-C, 
Orig 

Scottsdale, AZ, Scottsdale, NDB or GPS-B, 
Amdt 3 

Columbia, CA, Columbia, NDB or GPS—A, 
Orig 

Colusa, CA, Colusa, County, VOR or GPS—A, 
Amdt 4 

Concord, CA, Buchanan Field, NDB. or GPS 
RWY 19R, Orig 

Corona, CA, Corona Muni, VOR or GPS—A, 
Amdt.4 

Eureka, CA, Murray Field, VOR or GPS—A, 
Amdt 6 

Eureka, CA, Murray Field, RNAV or GPS 
RWY 11, Amdt 5 

Fresno, CA, Fresno-Chandler Downtown, 
VOR/DME or GPS-C, Amdt 5 

Fresno, CA, Fresno-Chandler Downtown, 
NDB or GPS-B, Amdt 7 

Grass Valley, CA, Nevada County Air Park, 
VOR or GPS—A, Orig 

Hanford, CA, Hanford Muni, VOR or GPS—A 
Amat 7 

Hayward, CA, Hayward Air Terr.inal, VOR/ 
DME or GPS-B, Amdt 1A 
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Hayward, CA, Hayward Air Terminal, VOR 
or GPS-A, Amdt 6A 

Hemet, CA, Hemet-Ryan; NDB or GPS—A, 
Orig 

Palm Springs, CA, Bermuda Dunes, VOR or 
GPS RWY 28, Ori 

Holyoke, CO, Holyoke, NDB cr GPS RWY 17, 
Amdt 1A 

Holyoke, CO, Holyoke, NDB or GPS RWY 35, 
Amdt 1A 

Pueblo, CO, Pueblo Memorial, VOR or 
TACAN or GPS RWY 26R, Amat 27 

Pueblo, CO, Pueblo Memorial, NDB or GPS 
RWY 8L, Amdt 19 

Boca Raton, FL, Boca Raton, VOR/DME or 
GPS-A, Orig 

Quincy, FL, ee Muni, VOR/DME or 
GPS-A, 

Tallahassee, FL, “Tallahassee Regional, NDB 
or GPS RWY 36, Amdt 18A 

Tallahassee (Havana), FL, Tallahassee 
Commercial, VOR or GPS-A, Amdt 5 

Venice, FL, Venice Muni, NDB or GPS RWY 
31 Amet1 

Winter Haven, FL, Winter Haven’s Gilbert, 
VOR/DME or GPS-A, Amdt 5 

Madison, GA, Madison Muni, VOR/DME or 
GPS-A, Amat 6 

Metter, GA, Metter Muni, NDB or GPS RWY 
10, Amdt 2 

Monroe, GA, Monroe-Wlaton Country, NDB 
or GPS RWY 3, Amdt 3 

Montezuma, GA, Dr. C. P Savage Sr., NDB 
or GPS RWY 18, Amdt 1 

Pine Mountain, GA, Callaway Gardens-Harris 

y VOR or GPS-A, Amdt 3 

Pine Mountain, GA, Callaway Gardens-Harris 
County, NDB or GPS RWY 9, Amdt 7 

Plains, GA, Peterson Field, VOR/DME or 

. Amadt 1 

Savannah, GA, Savannah International, YOR 
cr GPS RWY 27, Amdt 15 

Savannah, GA, Savannah International, NDB 
or GPS RWY 9, Amdt 20 

Savannah, GA, Savannah international, 
RNAV or GPS RWY 18, Amdt 8 

Harlan, IA, Harlan Muni, NDB or GPS RWY 
33, Amdt 3A 

Iowa Falls, IA, lowa Falls Muni, NDB or GPS 
RWY 31, Amat 3 

Jefferson, IA, Jefferson Muni, NDB or GPS 

- RWY 32, Amdt 3A 

Mapleton, IA, Mapleton Muni, NDB or GPS 
RWY 20, Amdt 4 

Milford, IA, Fulier, VOR/DME er GPS-A, 
Orig-A 

Waverly, IA, Waverly Muni, VOR or GPS-A, 
Amdt 3 

West Union, IA, George L. Scott Muni, VOR/ 
DME or GPS-A, Amat 3 

West Union, IA, George L Scott Muni, NDB 
or GPS RWY 35, Amdt 4 

Winterset, IA, Winterset-Madison County 
VOR/DME or GPS-A, Orig-A 

Jerome, ID, Jerome County VOR/DME or 
GPS-A, Amdt 1 

McCall, ID, McCall, NDB or GPS-A, Orig 

Rexburg, ID, Rexburg-Madisoa County VOR 
or GPS RWY 35, Amdt 3 

Chicago, IL, Chicago O’Hare Intl, NDB or GPS 
RWY 9R, Amdt 16 
Chicago, IL, Chicago O'Hare Intl NDB or GPS 

-  RWY 14L, Amdt 22 

Chicago, IL, Chicago O'Hare Intl, NDB or GPS 
RWY 14R, Amdt 21 

New Lenox, IL, Howell-New Lenox, VOR or 
GPS-A, Orig 


Olney/Noble, IL, Olney-Noble, VOR/DME or 
GPS-A, Amdt 8 

Olney/Nobie, IL, Olney-Noble, NDB or GPS 
RWY 3, Amdt 12 

Paris, IL, Edgar County, VOR/DME or GPS- 
A, Amdt 7 

Paris, IL, Edgar County, NDB pr GPS RWY 
27, Amdt 9 

Quincy, IL, Quincy Muni-Baldwin Field, 
VOR/DME or GPS RWY 22, Amat 7 

Quincy, IL, Quincy Muni-Baldwin Field, 
VOR or GPS. RWY 4, Amdt 11 

Quincy, IL, Quincy Muni-Baldwin Field, 
RNAV or GPS RWY 13, Amat 4 

Quincy, IL, Quincy Muni-Baldwin Field, 
RNAV or GPS RWY 31, Amdt 3 

Gardner, KS, Gardner Muni, NDB er GPS-D, 
Amdt 2 

Great Bend, KS, Great Bend Muni, NDB er 
GPS RWY 35, Amdt 2 

johnson, KS, Stanton County Muni. NDB or 
GPS RWY 17, Orig 

Wichita, KS, Wichita Mid-Continent, NDB or 
GPS RWY 1R, Amdt 14 

Wichita, KS, Wichita Mid-Continent, RNAV 
or GPS RWY 1L, Orig 

Wichita, KS, Wichita Mid-Continent, RNAV 
or GPS RWY 19R, Orig 

Winfield, KS, Winfield-Arkansas City, NDB 
or GPS RWY 35, Amdt 3A 

London, KY, London-Corbin Arpt-Magee — 
Field, VOR or GPS RWY 5, Amdt 12A 

Prestonsburg, KY, Big Sandy Regional, VOR/ 
DME or GPS-A, Orig 

Somerset, KY, Somerset-Pulaski County-}.T. 
WilsonField NDB or GPS RWY 4, Amdt 6 

Sturgis, KY, Sturgis Muni, NDB or GPS RWY 
36, Amdt 6 

Lake Providence, LA, Byerley, NDB or GPS 
RWY 17, Amdt 1 

Leesville, LA, Leesville, NDB or GPS RWY 
35, Orig 

Natchitoches, LA, Natchitoches Regional, 
NDB or GPS RWY 34, Amdt 3 

Spriaghill, LA, Springhill, NDB or GPS RWY 
17, Orig 

Sulphur, LA, Southland Field, VOR/DME or 
GPS-A, Amdt 1 

Winnfield, LA, David G Joyce, NDB or GPS 
RWY 8, Amdt 2B 


Palmer, MA, Metropolitan, NDB er GPS RWY 


4, Orig 

Provincetown, MA, Provincetewn Muni, 
NDB or GPS RWY 25, Amat 1 

Stew, MA, Minute Man Air Field, NDB or 
GPS-A, Amdt 7A 

Lincoln, ME, Lincoln Regional, VOR/DME or 
GPS-A, Amdt 1 

Lincein, ME, Lincoln Regional, NDB or GPS 
RWY 17, Orig 

Machias, ME, Machias Valley, NDB or GPS 
RWY 36, Orig 

Gid Town, ME, Dewitt Fid, Old Town Muni, 
NDB or GPS RWY 22, Amdt 4 

Pittsfield, ME, Pittsfield Muni, NDB or GPS 
RWY 1, Amdt 3A g 

Muskegon, Mi, Muskegon County, VOR/DME 
or GPS RWY 6, Amat 10 

Muskegon, MI, Muskegon County, VOR er 
GPS-A, Amdt 19 

Muskegon, Mi, Muskegon County, NDB or 
GPS RWY 32, Amdt 11 

New Hudson, MI, New Hudson, VOR or GPS- 

- A, Amdt 3 

Newberry, MI, Luce County Hale, VOR or 
GPS RWY 11, Amdt 9 


Newberry, MI, Luce County Hale, VOR or 
GPS RWY 29, Amdt 9 

Tecumseh, MI, Al Meyers, VOR or GPS-A, 
Amdt 6 

Traverse City, Mi, Cherry Capital, VOR or 
TACAN or GPS-A, Amdt 20 

Traverse City, Mi, Cherry Capital, NDB or 
GPS RWY 28, Amdt 10 

Troy, MI, Big Beaver, VOR or GPS-B, Orig 

Troy, MI, Oakland/Troy, YOR or GPS-A, 
Amat 3 

West Branch, MI, West Branch Community, 
NDB or GPS RWY 27, Amdt 6A 

Madison, MN, Madison-Lac Qui Parle 
County, NDB or GPS RWY 31, Amdt 3 

Mora, MN, Mora Muni, NDB or GPS RWY 35, 
Amdt 2 

Motley, MN, Morey’s, NDB or GPS RWY 9, 
Amdti 


Olivia, MN, Olivia Regional, VOR/DME or 
GPS-A, Amadt 1 

Ortonville, MN, Ortonville Muni-Martinson 
Field, NDB or GPS RWY 34, Amdt 1 

Princeton, MN, Princeton Muni, NDB or GPS 
RWY 15, Grig 

Staples, MN, Staples Muni, NDB or GPS 
RWY 14, Admt 2 

Waseca, MN, Waseca Muni, NDB or GPS 
RWY 15, Amdt 3 

Waseca, MN, Waseca Muni, VPR or GPS-~A, 
Amdt 3 

Wheaton, MN, Wheaton Muni, NDB or GPS 
RWY 34, Amdt 1 

Windom, MN, Windom Muni, NDB or GPS ~ 
RWY 17, Amdt 4A 

Excelsior Springs, MO, Excelsior Springs 
Memorial, VOR or GPS RWY 19, Orig-A 

Festus, MO, Festus Mem!, NDB or GPS RWY 
36, Amdt 2A 

Hannibal, MO, Hannibal Muni, VOR/DME or 
GPS-A, Amdt 2 

Hannibal, MO, Hannibal Muni, NDB or GPS 
RWY 35, Amdi 3 

Joplin, MO, Joplin Regional, NDB or GPS 
RWY 13, Amdt 23 

Kansas City, MO, Kansas City Intl, NDB or 
GPS RWY iL, Amdt 14A 

Marks, MS, Selfs, NDB er GPS RWY 2, Amdt 
3 

Marks, MS, Selfs, NDB or GPS—A, Amdt 1 

Pascagoula, MS, Trent Lott Intl, VOR or GPS— 
A, Orig 

Philadelphia, MS, Philadelphia Muni, NDB 
or GPS RWY 18, Orig-A 

Philadelphia, MS, Philadelphia Muni, NDB 
or GPS RWY 36, Orig 

Picayune, MS, Picayune Pearl River County 
VOR or GPS-A, Amdt 11 

Prentiss, MS, Prentiss-Jefferson Davis 
County, NDB or GPS RWY 30, Orig 

Raymond, MS, john Bell Williams, NDB or 
GPS RWY 12, Orig 

Ripley, MS, Ripley, VOR/DME or GPS-A, 
Amdt 1A 

Conrad, MT, Conrad, NDB or GPS RWY 23, 
Amdt 4 

Forsyth, MT, Tillitt Field, NDB or GPS RWY 
26, Amdt 2A 

Kalispell, MT, Giacier Park Inti, VOR or GPS 
RWY 30, Amdt 9 

West Yellowstone, MT, Yellowstone, NDB or 
GPS RWY 1, Amdt 3A 

Siler City, NC, Siler City Municipal VOR or 
GPS-A, Amdt 1 

Siler City, NC, Siler City Municipal NDB or 
GPS RWY 21, Orig 
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Southern Pines, NC, Moore County, VOR or 
GPS-A, Amdt 3A 

Southport, NC, Brunwsick County, NDB or 
GPS-A, Amdt 3A 

Wallace, NC, Henderson Field, NDB or GPS 
RWY 27, Orig 

Waxhaw, NC, Jaars-Townsend, VOR/DME or 
GPS-A, Amdt 3 

West Jefferson, NC, Ashe County, NDB or 
GPS RWY 27, Orig 

Williamston, NC, Martin County, NDB or 
GPS RWY 21, Amdt 4 

Wilmington, NC, New Hanover International, 
NDB or GPS RWY 35, Amdt 16A 

Wilson, NC, Wilson Industrial Air Center, 
NDB or GPS RWY 3, Amdt 5A 

Wilson, NC, Wilson Industrial Air Center, 
NDB or GPS RWY 21, Orig—-A 

og: ND, Mandan Muni, VOR or GPS—A, 


Mohal, ND, Mohall Muni, VOR/DME or GPS 
RWY 31, Amdt 2 

Omaha, NE, Eppley Airfield, NDB or GPS 
RWY 14R, Amdt 23 

Omaha, NE, Eppley Airfield, RNAV or GPS 
RWY 32L, Amdt 5 

Omaha, NE, Millard, VOR/DME RNAV or 
GPS RWY 12, Amdt 6 

Sidney, NE, Sidney Muni, VOR/DME OR 
TACAN or GPS RWY 12, Amdt 4 

Sidney, NE, Sidney Muni, VOR/DME OR 
TACAN or GPS RWY 30, Amdt 4 

Valentine, NE, Miller Field, NDB or GPS 
RWY 31, Amdt 6A 

Wayne, NE, Wayne Muni, NDB or GPS RWY 
22, Amdt 3 

Lebanon, NH, Lebanon Muni, VOR or GPS 
RWY 25, Orig. 

Gallup, NM, Gallup Municipal, VOR or GPS 
RWY 6, Amdt 7 

Hobbs, NM, Lea County (Hobbs), VOR/DME 
or TACAN or GPS RWY 21, Amdt 8 

Hobbs, NM, Lea County (Hobbs), VOR or 
TACAN or GPS RWY 3, Amdt 20 

Le Roy, NY, Le Roy, VOR or GPS-A, Orig 

Millbrook, NY, Sky Acres, VOR or GPS-A, 
Amdt 6 

New York, NY, John F Kennedy Intl, VOR 
or GPS-D, Amdt 8 

New York, NY, La Guardia, VOR/DME or 
GPS-E, Amdt 2 

New York, NY, La Guardia, VOR/DME or 
GPS-G, Amdt 2 

New York, NY, La Guardia, VOR/DME or 
GPS-H, Orig 

New York, NY, La Guardia, VOR or GPS-F, 
Amdt 1 

Red Hook, NY, Sky Park, VOR or GPS RWY 
1, Amdt 5 

Westhampton Beach, NY, The Francis S 
Gabreski, NDB or GPS RWY 24, Amdt 3 

Ravenna, OH, Portage County, VOR/DME 
RNAV or GPS RWY 27, Amdt 2 

Ravenna, OH, Portage County, VOR or GPS- 
A, Amdt 5 

St Clairsville, OH, Alderman, VOR or GPS— 
A, Amdt 3 

Salem, OH, Salem Airpark Inc, VOR or GPS- 
A, Orig-B 

Sandusky, OH, Griffing Sandusky, VOR/DME 
or GPS RWY 27, Amdt 1 

Sebring, OH, Tri-City, VOR or GPS RWY 17, 
Amdt 3A 


Shelby, OH, Shelby Community VOR or 
GPS-A, Amdt 4 

Sidney, OH, Sidney Muni, VOR/DME RNAV 
or GPS RWY 28, Amdt 4 


Sidney, OH, Sidney Muni, VOR or GPS RWY 
22, Amdt 11 

Toledo, OH, Metcalf Field, VOR/DME or GPS 
RWY 4, Amdt 2 

Upper Sandusky, OH, Wyandot County, VOR 
or GPS—A, Amdt 3 

Urbana, OH, Grimes Field, VOR or GPS-A, 
Amdt 5 

Wadsworth, OH, Wadsworth Muni, NDB or 
GPS RWY 2, Amdt 4 

Wauseon, OH, Fulton County, NDB or GPS 
RWY 27, Amdt 6 

West Union, OH, Alexander Salamon, NDB 
or GPS RWY 23, Amdt 3A 

Willard, OH, Willard, VOR/DME or GPS-A, 
Orig 

Wilmington, OH, Clinton Fld, VOR or GPS— 
A, Orig 

Henryetta, OK, Henryett Muni, NDB or GPS ~ 
RWY 35, Amdt 2A 

Hugo, OK, Stan Stamper Muni, NDB or GPS 
RWY 35, Orig 

Madill, OK, Madill Muni, VOR/DME or GPS— 
A, Amdt 3 

Miami, OK, Miami Muni, VOR/DME or GPS- 
A, Amdt 1 

Pryor, OK, Mid-America Industrial, VOR/ 
DME or GPS—A, Amdt 4 

Sallisaw, OK, Sallisaw Muni, NDB or GPS— 
A, Orig 

Weatherford, OK, Thomas P Stafford, NDB or 
GPS RWY 17, Amdt 1 

Hermiston, OR, Hermiston Muni, VOR/DME 
or GPS—A, Amdt 2 

Roseburg, OR, Roseburg Regional, VOR or 
GPS-A, Amdt 5 

Salem, OR, McNary Fld, NDB or GPS RWY 
31, Amdt 18 

Scappoose, OR, Scappoose Industrial 
Airpark, VOR/DME or GPS-A, Amdt 1A 

Greenwood, SC, Greenwood County, VOR or 
GPS RWY 9, Amdt 13 

Greenwood, SC, Greenwood County, NDB or 
GPS RWY 27, Amdt 1 

Hartsville, SC, Hartsville Muni, NDB or GPS 
RWY 21, Amdt 3A 

Hilton Head Island, SC, Hilton Head, VOR/ 
DME or GPS-A, Amdt 9B 

Hilton Head Island, SC, Hilton Head, RNAV 
or GPS RWY 3, Amdt 4A 

Hilton Head Island, SC, Hilton Head, RNAV 
or GPS RWY 21, Amdt 4B: 

Laurens, SC, Laurens County, NDB or GPS 
RWY 8, Amdt 1A 

Watertown, SD, Watertown Muni, VOR or 
TACAN or GPS RWY 17, Amdt 15 

Watertown, SD, Watertown Muni, NDB or 
GPS RWY 35, Amdt 7 

Jasper, TN, Marion County—Brown Field, 
NDB or GPS RWY 4, Améet 4 

Parsons, TN, Scott Field, VOR/DME or GPS— 
A, Amdt 2 


Parsons, TN, Scott Field, VOR/DME or GPS- - 


B, Amdt 1 

Portland, TN, Portland Muni, VOR/DME or 
GPS RWY 19, Amdt 2 

Rogersville, TN, Hawkins County, NDB or 
GPS RWY 7, Amdt 2 

Smithville, TN, Smithville Muni, NDB or 
GPS RWY 24, Amdt 2 

Springfield, TN, Springfield Robertson 
County, NDB or GPS RWY 22, Amdt 3 

Graham, TX, Graham Muai, NDB or GPS 
RWY 21, Amdt 1 

Granbury, TX, Granbury Muni, VOR or GPS— 
B, Amdt 3 


Haskell, TX, Haskell Muni, NDB or GPS RWY 
18, Amdt 2 

Hebbronville, TX, Jim Hogg County, NDB or 
GPS RWY 13, 

Higgins, TX, Higgins-Lipscomb County, 
VOR/DME or GPS RWY 18, Amdt 3 

Houston, TX, Clover Field, VOR/DME or 
GPS-A, Amdt 2 

Houston, TX, Ellington Field, VOR/DME or 
TACAN or GPS RWY 4, Amdt 3 

Houston, TX, Ellington Field, VOR/DME or 
TACAN or GPS RWY 22 Amdt 2 

Houston, TX, May, VOR or GPS-A, Orig 

Houston, TX, Sugar Land Muni/Hull Field, 
VOR/DME RNAV or GPS RWY 17, Amdt 
6 

Houston, TX, Sugar Land Muni/Hull Field, 
VOR/DME RNAV or GPS RWY 35, Amdt 


7 

Houston, TX, Weiser Air Park, NDB or GPS— 
A, Orig 

La Grange, TX, Fayette Regional Sd Center 
VOR/DME or GPS-A, Orig 

La Porte, TX, La Porte Muni, VOR or GPS— 
A, Amdt 12 

La Porte, TX, La Porte Muni, NDB or GPS 
RWY 30, Amdt i 

Lago Vista, TX, Lago Vista Bar-K Airpark, 
VOR/DME or GPS-A, Amdt 2 

Lampasas, TX, Lampasas, VOR or GPS-A, 
Amdt 3 

Liberty, TX, Liberty Muni, VOR or GPS—A, 
Amdt 5 

Littlefield, TX, Littlefield Municipal, NDB or 
GPS RWY 1, Orig 

Llano, TX, Llano Muni, VOR or GPS-A, 
Admt 2 

Lockhart, TX, Lockhart Muni, VOR/DME or 
GPS RWY 18, Orig 

Mason, TX, Mason County, VOR/DME or 
GPS-—A, Amdt 2 

Mc Allen, TX, Mc Allen Miller Intl, NDB or 
GPS RWY 13, Amdt 6 

Mexia, TX, Mexia-Limestone Co, NDB or 
GPS—A, Amdt 2 

Wharton, TX, Wharton Muni, VOR/DME or 
GPS-A, Amdt 3 

Wharton, TX, Wharton Muni, NDB or GPS 
RWY 14, Amdt 1 

Wharton, TX, Wharton Muni, NDB or GPS 
RWY 32, Amdt 1 

Wheeler, TX, Wheeler Muni, VOR/DME or 
GPS—A, Amdt 1 

Wichita Falls, TX, Kickapoo Downtown 
Airpark, VOR/DME RNAV or GPS RWY 35, 
Admt 2 

Wichita Falls, TX, Kickapoo Downtown 
Airpark, NDB or GPS—A, Amdt 6 

Wichita Falls, TX, Sheppard AFB/Wichita 
Falls Muni, VOR or GPS-D, Admt 12 

Wichita Falls, TX, Sheppard AFB/Wichita 
Falls Muni, NDB or GPS RWY 33L, Amat 
9 


Logan, UT, Logan-Cache, VOR or GPS-A, 
Amdt 6 

Milford, UT, Milford Muni, VOR or GPS-A, 
Amdt 3 

Bridgewater, VA, Bridgewater Air Park, NDB 
or GPS-A, Amdt 4 

Brookneal, VA, Brookneal/Campbel! County 
VOR/DME or GPS-A, Orig 

Chase City, VA, Chase City Muni, NDB or 
GPS RWY 36, Amdt 2A 

Farmville, VA, Farmville Muni, NDB or GPS 
RWY 3, Amdt 4 

Louisa, VA, Louisa County/Freeman Field, 
NDB or GPS RWY 27, Orig 
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Meifa, VA, Accomack County, VOR/DME or 
GPS RWY 3, Orig 

Pennington Gap, VA, Lee County, NDB or 
GPS-A, Amdt 2 

Portsmouth, VA, Hampton Roads, NDB or 
GPS RWY 2, Amdt 5 

Wallops Island, VA, Wallops Flight Facility, 
VOR/DME or T. N or GPS RWY 16, 
Amdt 3 

Warrenton, VA, Warrenton-Fauquier, VOR or 
GPS RWY 14, Amdt 3 

West Point, VA, West Point Muni, VOR er 
GPS—A, Amdt 3 

Williamsburg, VA, Williamsburg-Jemestown, 
VOR or GPS-B, Amdt 2 

Wenatchee, WA, Pangborn Memorial, VOR or 
GPS-A, Amdt 5 

Wenatchee, WA, Pangborn Memorial, VOR or 
GPS-B, Amdt 4 

Wentachee, WA, Pangborn Memorial, VOR/ 
DME or GPS-C, Amat 3 

Appleton, WI, Outagamie County, NDB or 
GPS RWY 3, Amat. 14 

Boscobel, WI, Boscobel, VOR/DME or GPS- 
A, Amdt 3 

Chetek, WI, Chetek Muni-Southworth, VOR/ 
DME or GPS RWY 17, Amdt 1 

Cottage Grove, WI, Blackhawk Airfield, VOR 
or GPS-A, Ori 

East Troy, Wi, East Troy Muni, VOR or GPS- 


A, Orig 

Ladysmith, WI, Rusk County, NDB or GPS 
RWY 32, Amdt 1 

Lone Rock, WI, Tri-Geunty Regional VOR or 
GPS-A, Amdt 6 

Mineral Point, WI, iowa County, NDB or GPS 
RWY 22, Admt 4 

Monroe, WI, Monroe Muni, VOR/DME RNAV 
or GPS RWY 12, Amdt 4 

Monroe, WI, Monroe Muni, VOR/DME or 
GPS RWY 30, Amdt 7 

Reedsburg, WI, Reedsburg Muni, VOR or 
GPS-A, Amdt 4 

Huntington, WV, Tri-State/Milton J. Ferguson 
Field, NDB or GPS RWY 12, Amdt 17 

Moundsville, WV, Marshal] County, VOR/ 
DME or GPS—A, Amdt 1 

Petersburg, WV, Grant County, VOR/ DME-A, 
Amdt 1 

Point Pleasant, WV, Mason County, VOR/ 
DME-A, Amdt 4 

Summersville, WV, Summersville, NDB or 
GPS RWY 4, Amdt 2 

Douglas, WY, Converse County, VOR or GPS 
RWY 28, Orig 

Evanston, WY, Evanston-Uinta County Burns 
Field, VOR/DME or GPS RWY 23, Amdt 2 

Evanston, WY, Evanston-Uinta County Burns 
Field, VOR/DME or GPS—A, Orig 
The following are corrected procedure 

titles adding “or'GPS” published in 

Transmittal Letter 94-25. 

Blytheville, AR, Blytheville Muni, NDB or 
GPS RWY 18, Amdt 1 

Blytheville, AR, Blytheville Muni, NDB or 
GPS RWY 36, Amdt 1 

Bermuda Dunes,‘GA, Bermuda Dunes, VOR 
or GPS RWY 28, Orig Procedure Cancelled 

Denver, CO, Front Range, NDB or GPS RWY 
26, Amdt 2A 

Lafayette, IN, Purdue University, VOR or 
GPS-A, Amdt 25 

Hallock, MN, Hallock Muni, VOR/DME or 
GPS RWY 31, Amdt 6A 

Choteau, MT, Choteau, NDB or GPS RWY 23, 
Orig-A 


Astoria, OR, Astoria Regional, Copter VOR/ 
DME or GPS 066, Amdt 1 

Eugene, OR, Mahlon Sweet Field, NDB or 
GPS RWY 16, Admt 29 


[FR Doc: $4~—30487 Filed 12-9-94; 8:45 am] 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
21 CFR Part 175 
[Docket No. 88F-0322} 


indirect Food Additives: Adhesives 
and Components of Coatings 

AGENCY: Food and Drug Administration, 
HHS. 

ACTION: Finai rule. 





SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
food additive regulations to provide for 
the safe use of a polyester resin 
prepared from terephthalic acid, 
isophthalic acid, succinic anhydride, 
ethylene glycol, diethylene glycol, and 
2,2-dimethy]-1,3-propanediol as a 
component of polymeric coatings 
intended to contact aqueous and 
alcoholic foods. This action is in 
response to a petition filed by Nippon 
Gohsei (U.S.A.} Co., Ltd. 

DATES: Effective December 12, 1994; 
written objections and requests for a 
hearing by January 11, 1995. 
ADDRESSES: Submit written objections to 
the Dockets Management Branch (HFA- 
305), Food and Drug Administration, 
rm. 1—23, 12420 Parklawn Dr., 
Rockville, MD 20857. 

FOR FURTHER INFORMATION CONTACT: Vir 
D. Anand, Center for Food Safety and 
Applied Nutrition (HFS-216), Food and 
Drug Administration, 200 C St. SW., 
Washington, DC 20204, 202-418-3080. 
SUPPLEMENTARY INFORMATION: In a notice 
published in the Federal Register of 
November 4, 1988 (53 FR 44670), 
corrected on December 23, 1988 (53 FR 
51950), FDA announced that a food 
additive petition (FAP 7B4017) had 
been filed by Nippon Gohsei (U.S.A.) 
Co., Ltd., 747 Third Ave., New York, NY 
10017. The petition proposed that the 
food additive regulations in § 175.300 
Resinous and polymeric coatings (21 
CFR 175.300) be amended to provide for 
the safe use of a polyester resin 
prepared from terephthalic acid, 
isophthalic acid, succinic anhydride, 
ethylene glycol, diethylene glycol, and 
2,2-dimethy!-1,3-propanediol as a 
compenent of polymeric coatings 
intended to contact aicoholic foods. 


Upon further review of the petition, 
the agency noted that the petitioner had ~ 
also requested use of the additive in 
contact with Ss foods in addition 
to its use in contact with alcoholic 
foods. In a notice published in the 
Federal of June 15, 1994 (59 FR 
30803), FDA amended the November 4, 
1988, notice to state that the petitioner 
had requested that the food additive 
regulations be amended to provide for 
the safe use of the additive in contact 
with aqueous and alcoholic foods. 

FDA has evaluated data in the 
petition and other relevant material. The 
agency concludes that the proposed use 
of the additive is safe and that 
§ 175.300(b)(3) should be amended as 
set forth below. 

In accordance with § 171.1{h).{21 CFR 
171.1(h)), the petition and the 
documents that FDA considered and 
relied upon in reaching its decisionto | 
approve the petition are available for 
inspection at the Center for Food Safety 
and Applied Nutrition by appointment 
with the information contact person 
listed above. As provided in 21 CFR 
171.1(h), the agency will delete from the 
documents any materials that are not 
available for public disclosure before 
making the documents available for 
inspection. 

e agency has carefully considered 
the potential environmental effects of 
this action. FDA has concluded that the 
action will not have a significant impact 
on the human environment, and that an 
environmental impact statement is not 
required. The agency’s finding of no 
significant impact and the evidence 
supporting that finding, contained in an 
environmental assessment, may be seen 
in the Dockets Management Branch 
(address above) between 9 a.m. and 4 
p-m., Monday through Friday. 

Any person who will be a versely 
affected by this regulation may at any 
time on or before January 11, 1995, file 
with the Dockets Management Branch 
(address above) written objections 
thereto. Each objection shall be 
separately numbered, and each 
numbered objection shall specify with 
particularity the provisions of the 
regulation to which objection is made 
and the grounds for the objection. Each 
numbered objection on which a hearing 
is requested shall specifically so state. 
Failure to request a hearing for any 
particular objection shall constitute a 
waiver of the right to a hearing on that 
objection. Each numbered objection for 
which a hearing is requested shall 
include a detailed description and 
analysis of the specific factual 
information intended to be presented i in 
support of the objection in the event 
that a hearing is held. Failure to include 
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such a description and analysis for any 
particular objection shall constitute a 
waiver of the right to a hearing on the 
objection. Three copies of all documents 
shall be submitted and shall be 
identified with the docket number - 
found in brackets in the heading of this 
document. Any objections received in 
response to the regulation may be seen 
in the Dockets Management Branch 
between 9 a.m. and 4 p.m., Monday 
through Friday. 


List of Subjects in 21 CFR Part 175 


Adhesives, Food additives, Food 
packaging. 


Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Director, Center for Food Safety and 
Applied Nutrition, 21 CFR part 175 is 
amended as follows: 


PART 175—INDIRECT FOOD 
ADDITIVES: ADHESIVES AND 
COMPONENTS OF COATINGS 


1. The authority citation for 21 CFR 
part 175 continues to read as follows: 


Authority: Secs. 201, 402, 409, 721 of the 
Federal Food, Drug, and Cosmetic Act (21 
U.S.C. 321, 342, 348, 379e). 


2. Section 175.300 is amended in 
paragraph (b)(3) by adding new 
paragraph (xxxvii) to read as follows: 


§ 175.300 Resinous and polymeric 
coatings. 


* * * * * 


Spins 
(3) ** * 


(xxxvii) Polymeric resin as a coating 
component prepared from terephthalic 
acid, isophthalic acid, succinic 
anhydride, ethylene glycol, diethylene 
glycol, and 2,2-dimethy]-1,3- 
propanediol for use in contact with 
aqueous foods and alcoholic foods 
containing not more than 20 percent (by 
volume) of alcohol under conditions of 
use _D, E, F, and G described in Table 2 
of § 176 170 of this chapter. The resin 
shall contain no more than 30 weight 
percent of 2,2-dimethy]-1,3- 
propanediol. 


x * * * * 
Dated: November 30, 1994. 
Fred kh. Shank, 


Director, Center for Food Safety and Applied 
Nutrition. 


[FR Doc. 94—30495 Filed 12—9—94; 8:45 am] 
BILLING CODE 4160-01-F 


21 CFR Parts 182 and 184 
[Docket No. 80N-0218] 


Citric Acid and Certain Citrate 
Derivatives; Affirmation of GRAS 
Status as Direct Human Food 
Ingredients 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Final rule. 





SUMMARY: The Food and Drug 
Administration (FDA) is affirming citric 
acid, dibasic ammonium citrate, 
calcium citrate, potassium citrate, 
sodium citrate, isopropyl citrate, steary] 
citrate, and triethyl citrate as generally 
recognized as safe (GRAS) for use as 
direct human food ingredients. The 
safety of these ingredients has been 
evaluated under the comprehensive ~ 
safety review conducted by the agency. 
DATES: Effective December 12, 1994. The 
Director of the Office of the Federal 
Register approves the incorporation by 
reference in accordance with 5 U.S.C. 
552(a) and 1 CFR part 51 of certain 
publications in new §§ 184.1033(b), 
184.1195(b), 184.1625(b), 184.1751(b), 
and 184.1911(b), effective December 12, 
1994. 

FOR FURTHER INFORMATION CONTACT: 
Patricia A. Hansen, Center for Food 
Safety and Applied Nutrition (HFS— 
206), Food and Drug Administration, 
200 C St. SW., Washington, DC 20204, 
202-418-3098. 


SUPPLEMENTARY INFORMATION: 
I. Background 


In the Federal Register of January 7, 
1983 (48 FR 834), FDA published a 
proposal to affirm that citric acid, 
dibasic ammonium citrate, calcium 
citrate, potassium citrate, sodium 
citrate, isopropyl citrate, steary] citrate, 
and triethy] citrate are GRAS for use as 
direct human food ingredients. The 
proposal was published in accordance 
with the announced FDA review of the 
safety of GRAS and prior-sanctioned 
food ingredients. 

In accordance with § 170.35 (21 CFR 
170.35), copies of the scientific 
literature review and the report of the 
Select Committee on GRAS Substances 
(the Select Committee) on citric acid 
and these citrate derivatives have been 
made available for public review in the 
Dockets Management Branch (address 
above). Copies of these documents are 
also available for purchase from the 
National Technical Information Service, 
U.S. Department of Commerce, 5285 
Port Royal Rd., Springfield, VA 22161. 

The proposal gave interested parties 
an opportunity to submit comments. 


Several letters, each containing one or 
more comments, were received in 
response to the proposal. The 
substantive comments received 
addressed several points, among which 
were additional uses for certain citrates 
changes in the description of the 
manufacturing methods for other 
specific citrates, and other technical 
corrections to the regulations proposed 
for other specific citrates. 

In the Federal Register of August 20 
1992 (57 FR 37738), FDA published a 
tentative final rule announcing that it 
was tentatively affirming the GRAS 
status of citric acid and the citrate 
derivatives named above. In the 
tentative final rule, the agency 
responded to the comments that had 
been received in response to the 
proposal. The agency published a 
tentative final rule before proceeding to 
final action because a significant period 
of time had elapsed since publication of 
the proposal. In addition, the agency 
wished to allow for comment on two 
provisions in the tentative final rule that 
were not part of the original proposal: 
(1) The inclusion of the changes 
published in the third supplement to 
the Food Chemicals Codex, 3d ed., in 
the specifications for citric acid in new 
§ 184.1033(b); and (2) the revised 
description of isopropy] citrate in new 
§ 184.1386(a) and of steary] citrate in 
new § 184.1851(a). 


II. Response to Comments 


Three comments were received in 
response to the agency’s tentative final 
rule on citric acid and the citrates 
named above. None of the comments 
addressed the provisions in the tentative 
final rule on which the agency had 
requested comments. Two of the 
comments merely expressed general 
support for the agency’s tentative 
affirmation of the GRAS status of citric 
acid and the above named citrates. One 
comment reported additional direct 
food uses for calcium citrate and 
requested inclusion of these uses in the 
final rule. The additional uses, for 
which the comment provided 
information on dietary exposure, were 
in home-prepared jams and jellies, and 
in beverages and beverage bases; the 
technical effects specified were as an 
anti-caking and free-flow agent, or as a 
processing aid. The comment also 
indicated that calcium citrate is used as 
a pH control agent. 

In its safety review, the Select 
Committee had concluded that no 
evidence in the available information on 
calcium citrate demonstrates, or 
suggests reasonable grounds to suspect, 
a hazard to the public at levels that are 
now current or might reasonably be 
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expected in the future. In the proposal, 
the agency stated that it had undertaken 
its own review of the available 
information on calcium citrate and 
concurred in the conclusion of the 
Select Committee (48 FR 834 at 836). 
The agency has considered the 
requested additional uses of this 
ingredient and finds that the additional 
amounts consumed would not be large 
enough to change that conclusion and 
that sufficient safety data exist to affirm 
the uses as GRAS when the ingredient 
is used in accordance with current good 
manufacturing practice. The agency also 
concludes that the ingredient will 
perform the technical effects specified. 
The agency concludes that a large 
margin of safety exists for current and 
reasonably expected future uses of 
calcium citrate in food. In light of this 
large margin of safety, the agency finds 
that inclusion of all of the food 
categories and technical effects in which 
calcium citrate is used, or in which its 
use was requested, would result in a 
regulation for calcium citrate that would 
be unnecessarily long. Therefore, the 
agency is no longer including a list of 
_ technical effects nor a list of food 
categories in new § 184.1195(c). 


III. Scope of the Rule 


FDA is amending the current 
regulations by removing 21 CFR 
182.1033, 182.1195, 182.1625, 182.1751, 
182.1911, 182.6033, 182.6195, 182.6386, 
182.6511, 182.6625, 182.6751, 182.6851, 
and 182.8195. The agency is adding new 
21 CFR 184.1033, 184.1140, 184.1195, 
184.1386, 184.1625, 184.1751, 184.1851, 
and 184.1911. 


IV. Environmental Impact 


The agency has previously considered 
the environmental effects of this rule as 
announced in the proposed rule that 
published in the Federal Register of 
January 7, 1983 (48 FR 834). No new 
information or comments have been 
received that would affect the agency’s 
previous determination that there is no 
significant impact on the human 
environment and that an environmental 
impact statement is not required. 


V. Economic Impact 


FDA has examined the economic 
implications of this rule, which affirms 
that citric acid, dibasic ammonium 
citrate, calcium citrate, potassium 
citrate, sodium citrate, isopropy] citrate, 

- stearyl citrate, and triethyl citrate are 
GRAS for use as direct human food 
ingredients, under Executive Order 
12866 and the Regulatory Flexibility Act 
(Pub. L. 96-354). Executive Order 12866 
directs Federal agencies to assess all 
costs and benefits of available regulatory 


alternatives and, when regulation is 
necessary, to select regulatory 
approaches that maximize net benefits 


_ (including potential economic and 


environmental benefits, public health 
and safety effects, distributive impacts 
and equity). The Regulatory Flexibility 
Act requires analyzing options for 
regulatory relief for small businesses. 

_ The agency finds that this rule is not 
a significant regulatory action as defined 
by Executive Order 12866. Because no 
current activity is prohibited by this 
rule, the compliance cost to firms is 
zero. Because no increase in the health 
risks faced by consumers will result 
from this final rule, total costs are also 
zero. Potential benefits include the 
possible wider use of these substances 
to achieve intended technical effects 
and any resources saved by reducing the 
need to prepare further petitions to 
affirm the GRAS status of certain of 
these substances. In accordance with the 
Regulatory Flexibility Act, FDA has also 
determined that this rule will not have 
a significant impact on a substantial 
number of small businesses. 


List of Subjects 
21 CFR Part 182 


Food ingredients, Food packaging, 
Spices and flavorings. 


21 CFR Part 184 


Food ingredients, Incorporation by 
reference. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Director, Center for Food Safety and 
Applied Nutrition, 21 CFR parts 182 
and 184 are amended as follows: 


PART 182—SUBSTANCES 
GENERALLY RECOGNIZED AS SAFE 


1. The authority citation for 21 CFR 
part 182 continues to read as follows: 

Authority: Secs. 201, 402, 409, 701 of the 
Federal Food, Drug, and Cosmetic Act (21 
U.S.C. 321, 342, 348, 371). 
§ 182.1033 [Removed] 

2. Section 182.1033 Citric acid is 
removed from subpart B. 
§ 182.1195 [Removed] 

3. Section 182.1195 Calcium citrate is 
removed from subpart B. 
§ 182.1625 [Removed] 

4. Section 182.1625 Potassium citrate 
is removed from subpart B. 
§ 182.1751 [Removed] 


5. Section 182.1751 Sodium citrate is 
removed from subpart B. 


§ 182.1911 [Removed] 


6. Section 182.1911 Triethyl citrate is 
removed from subpart B. 


§ 182.6033 [Removed]  . 
7. Section 182.6033 Citric.acid is 
removed from subpart G. 


§ 182.6195 [Removed] 


8. Section 182.6195 Calcium citrate is 
removed from subpart G. 


§ 182.6386 [Removed] 


9. Section 182.6386 Isopropyl citrate 
is removed from subpart G. 


§ 182.6511 [Removed] 


10. Section 182.6511 Monoisopropyl 
citrate is removed from subpart G. 


§ 182.6625 [Removed] 


11. Section 182.6625 Potassium 
citrate is removed from subpart G. 


§ 182.6751 [Removed] 


12. Section 182.6751 Sodium citrate is 
removed from subpart G. 


§ 182.6851 [Removed] 


13. Section 182.6851 Stearyl citrate is 
removed from subpart G. 


§ 182.8195 [Removed] 


14. Section 182.8195 Calcium citrate 
is removed from subpart I. 


PART 184—-DIRECT FOOD 
SUBSTANCES AFFIRMED AS 
GENERALLY RECOGNIZED AS SAFE 


15. The authority citation for 21 CFR 
part 184 continues to read as follows: 
Authority: Secs. 201, 402, 409, 701 of the 


Federal Food, Drug, and Cosmetic Act (21 
U.S.C. 321, 342, 348, 371). 


16. New § 184.1033 is added to 
subpart B to read as follows: 


§ 184.1033 Citric acid. 

(a) Citric acid (CsHs07, CAS Reg. No. 
77—92-9) is the compound 2-hydroxy- 
1,2,3-propanetricarboxylic acid. It is a 
naturally occurring constituent of plant 
and animal tissues. It occurs as colorless 
crystals or a white powder and may be 
anhydrous or contain one mole of water 
per mole of citric acid. Citric acid may 
be produced by recovery from sources 
such as lemon or pineapple juice; by 
mycological fermentation using 
Candida spp., described in §§ 173.160 
and 173.165 of this chapter; and by the 
solvent extraction process described in 
§ 173.280 of this chapter for the 
recovery of citric acid from Aspergillus 
niger fermentation liquor. 

(b) The ingredient meets the 
specifications of the Food Chemicals 
Codex, 3d ed.-(1981), pp. 86-87 and its 
third supplement (March 1992), pp. 
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107-108, which are incorporated by 
reference in accordance with 5 U.S.C. 
552(a) and 1 CFR part 51. Copies are 
available from the National Academy 
Press, 2101 Constitution Ave. NW., 
Washington, DC 20418, and the Center 
for Food Safety and Applied Nutrition 
(HFS-200), 200 :C St. SW , Washington, 
DC 20204, or may be examined at the 
Office of the Federal Register, 800 North 
Capitol St. NW , suite 700, Washington, 
DC. 

(c) In accordance with § 184.1{b){1), 
the ingredient is used in food with no 
limitations other than current good 
manufacturing practice. 

(a) Prior sanctions for this ingredient 
different from the uses established in 
this section do not exist or have been 
waived. 


17 New § 184.1140 is.added to 
subpart B to read as follows: 


§ 184.1140 Ammonium citrate, dibasic. 

(a) Ammonium citrate, dibasic 
((NH4)2HCsH 507, CAS Reg. No. 3012- 
65-5) is the diammonium salt of citric 
acid. It is prepared by partially 
neutralizing citric acid with ammonia. 

(b) The Food and Drug 
Administration, in cooperation with the 
National Academy of Sciences, is 
developing food-grade specifications for 
ammonium citrate, dibasic. In the 
interim, this ingredient nmust be of a 
purity suitable for its intended use. 

(c) In accordance with § 184.1{b)(1), 
the ingredient is used in food with no 
limitation other than current good 
manufacturing practice. The affirmation 
of this ingredient as generally 
recognized as safe (GRAS) as a direct 
human food ingredient is based upon 
the following current good 
manufacturing practice conditions of 
use 

(1) The ingredient is used as a flavor 
enhancer as defined in § 170.3{0}{11) of 
this chapter and as a pH control agent 
as defined in § 170.3{0}(23) of this 
chapter 

(2) The ingredient is used in 
nonalcoholic beverages as defined in 
§ 170.3(n)(3) of this chapter and in 
cheeses as defined in § 170.3{n)(5) of 
this chapter at levels not to exceed 
current good manufacturing practice. 

(d) Prior sanctions for this ingredient 
different from the uses established in 
this section, or different from those set 
forth in part 181 of this chapter, do not 
exist or have been waived. 


18 New § 184 1195 is added to 
subpart B to read as follows: 
§ 184.1195 Calcium citrate. 


(a) Calcrum eitrate (Ca3{C.HsO7) 
2 4H20, CAS Reg. No. 813—94-5) is the 





-calcium salt of citric acid. It is prepared 
by neutralizing citric acid with calcium 
hydroxide or calcium carbonate. It 
occurs as a fine white, odorless. powder 
and usually contains four moles of 
water per mole of calcium citrate. 

(b) The ingredient meets the 
specifications of the Food Chemicals 
Cedex, 3d ed. (1981), pp. 49 and 50, 
which is incorporated by reference in 
accordance with 5 U.S.C. 552{a) and 1 
CFR part 51. Copies are available from 
the National Academy Press, 2101 
Constitution Ave. NW., Washington, DC 
20418, and the Center for Food Safety 
and Applied Nutrition (HFS—200), 200 Cc 
St. SW., Washington, DC 20204, or may 
be examined at the Office of the Federal 
Register, 800 North Capitol St. NW., 
suite 700, Washington, DC 

(c) In accordance with § 184.1{b)(1), 
the ingredient is used in food with no 
limitation other than current 
manufacturing practice. Calcium citrate 
may also be used in infant formula in 
accordance with section 41 2(g) of the 
Federal Food, Drug, and Cosmetic Act 
(the act) or with regulations 
promulgated under section 412{a}(2) of 
the act. 

(d) Prior sanctions for this ingredient 
different from the uses established in 
this section do not exist or have been 
waived. 


19. New § 184.1386 is added to 
subpart B to read as follows: 


§ 184.1386 lsopropyl citrate. 

(a) Isopropy! citrate is a mixture of the 
mono-, di-, and triisopropyl esters of 
citric acid. It is prepared by esterifying 
citric acid with isopropanol. 

(b) The Food and Drug 
Administration, in cooperation with the 
National Academy of Sciences, is 
developing food-grade specifications for 
isopropy! citrate. In the interim, this 
ingredient must be of a purity suitable 
for its intended use. 

(c} In accordance with § 184.1{b)(1), 
the ingredient is used in food with no 
limitation other than current good 
manufacturing practice. The affirmation 
of this ingredient as generally 
recognized as safe (GRAS) as a direct 
human food ingredient is based upon 
the following current good 
manufacturing practice conditions of 
use: 

(1) The ingredient is used as an 
antioxidant as defined in § 170.3{0)(3) of 
this chapter; a sequestrant as defined in 
§ 170.3(0)(26) of this chapter; and a 
solvent and vehicle as defined in 
§ 170.3(0)(27) of this chapter. 

(2) The ingredient is used in 
margarine in accordance with § 166.110 
of this chapter; in nonalcoholic 


beverages as defined in § 170.3{n)(3) of 
this chapter; and in fats and oils as 
defined in § 170.3(n}(12) of this chapter 
at levels not to exceed current good 
manufacturing practice. 

(d) Prior sanctions for this ingredient 
different from the uses established in 
this section, or different from these set 
forth in part 181 of this chapter, do not 
exist or have been waived. 


20. New § 184.1625 is added to 
subpart B to read as follows: 


§ 184.1625 Potassium citrate. 

(a) Potassium citrate (CsH;K30; -H2O, 
CAS Reg. No. 006100-05-6) is the 
potassium salt of citric acid. It is 
prepared by neutralizing citric acid with 
potassium hydroxide or potassium 
carbonate. It occurs as transparent 
crystals or a white granular powder, is 
odorless and deliquescent, and contains 
one mole of water per mole of 
potassium citrate. . 

(b) The ingredient meets the 
specifications of the Food Chemicals 
Codex, 3d ed. (1981), p. 242, which is 
incorporated by reference in accordance 
with 5 U.S.C. 552(a) and 1 CFR part 51 
Copies are available from the National 
Academy Press, 2101 Constitution Ave. 
NW., Washington, DC 20418, and the 
Center for Food Safety and Applied 
Nutrition (HFS—200), 200 C St. SW., 
Washington, DC 20204, or may be 
examined at the Office of the Federal 
Register, 800 North Capitol St. NW., 
suite 700, Washington, DC. 

(c) In accordance with § 184.1{b}({1), 
the ingredient is used in food with no 
limitation other than current good 
manufacturing practice. 

(d) Prior sanctions for this ingredient 
different from the uses established in 
this section, or different from those set 
forth in part 181 of this chapter, do not 
exist or have been waived. 


21. New § 184.1751 is added to 
subpart B to read as follows: 


§ 184.1751 Sodium citrate. 

(a) Sodium.citrate (CsH;Na;07 2H.0, 
CAS Reg. No. 68—04—2) is the sodium 
salt of citric acid. It is prepared by 
neutralizing citric acid with sodium 
hydroxide or sodium carbonate. The 
product occurs as colorless crystals or a 
white crystalline powder. It may be 
prepared in an anhydrous state or may 
contain two moles of water per mole of 
sodium citrate. 

(b) The ingredient meets the 
specifications of the Food Chemicals 
Codex, 3d ed. (1981), pp. 283-284, 
which is incorporated by reference in 
accordance with 5 U.S.C. 552(a) and 1 
CFR part 51. Copies are available from 
the National Academy Press, 2101 
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- Constitution. Ave..NW., Washington, DC 
20418, and the Center for Food Safety _ 
and Applied Nutrition (HFS—200}, 200 C 
St. SW.,. Washington, DC 20204, or may 
be examined at the Office of the Federal 
Register, 800: North Capitol St. NW., 
suite 700, Washington, DC. 

(c) In accordance with.§ 184. 1fb\(1), 
the ingredient is used in food with no 
limitation other than current good 
manufacturing practice. 

(d) Prior sanctions for this ingredient 
different from the uses established in 
this section, or different from those set 
forth in part 181 of this chapter, do net 


"exist or have been waived. 


.. 22. New-§ 184.1851 is added to 
subpart B to read as follows: 


§ 184.1851 “Steary! citrate. 

-(a) Steary! citrate is a mixture of the 
mono-, di-, and tristearyl esters of citric. 
acid. It is prepared by esterifying citric 
acid with stearyl alcohol. 

(b) The Food and Drug 
Administration, in cooperation with the 
National Academy of Sciences, is 
developing food-grade specifications for 
stearyl citrate. In the interim, this 
ingredient must be of a purity suitable 
for its intended use. 

(c) In accordance with § 184.1(b)(1), 
the ingredient is used in food with no 
limitation other than current good =” 
manufacturing practice. The affirmation 
of this ingredient as generally 
recognized as safe (GRAS) as a direct 
human food ingredient is based upon 
the following current goed 
manufacturing practice conditions of 
use: 

(1) The ingredient is uséd as an 
antioxidant as defined in § 170.3(0)(3) of 
this chapter; an emulsifier and 
emulsifier salt as defined in 
§ 170.3(0)(8) of this chapter; a 
sequestrant as defined in § 170.3(0)(26) 
of this chapter; and a surface-active 
agent as defined in § 170.3(0)(29) of this 
chapter. 

(2) The ingredient i is used in 
margarine in accordance with § 166.110 
of this chapter; in nonalcoholic 
beverages as defined in § 170.3(n)(3) of 
this chapter; and in fats and oils as 
defined in § 170.3(n)(12) of this chapter 
at levels not to exceed current good 
manufacturing practice. 

(d) Prior sanctions for this ingredient 
different from the uses established in 
this section, or different from those set 
forth in part 181 of this chapter, do not 
2xist or have been waived. 


23. New § 184.1911 is added to 
subpart B to read as follows: 


§ 184.1911 Triethyl citrate. 
(a) Triethyl citrate (Ci2H2007, CAS 
Reg. No. 77—93-0) is the triethyl ester of 


citric acid. It is prepared by esterifying 
citric acid with ethyl alcohol and occurs 
as an odorless, practically colorless, oily 
liquid. 

(b) The ingredient meets the 


-specifications.of the Food poe 
Codex, 3d ed. (1981), p. 339, which is 


incorporated by reference in accordance 


with 5 U.S.C. 552(a) and-1 CFR part 51. 


Copies are available from the-National 
Academy Press, 2101 Constitution Ave. 
NW.,.Washington, DC 20418, and the 
Center for Food Safety and Applied 


- Nutrition (HFS—200), 200 C St. SW., 
Washington, DC 20204, or: may be 


examined at the Office of the Federal 
Register, 800. North Capitol St. NW., 
suite 700, Washington, DC. 

..{(c) In accordance with § 184.1(b)(1), 
the ingredient is used in food with ne 
limitation other than current good 
manufacturing practice. The affirmation 
of this ingredient as generally 
recognized as safe (GRAS) as a direct 
human food ingredient is based upon 
the following current good 
manufacturing practice conditions of 
use: 

(1) The ingredient i is used asa 
flavoring agent as defined in 
§ 170.3(0)(12) of this-chapter; a solvent 
and vehicle as defined in § 170.3(0){27) 
of this chapter; and a surface-active 
agent as defined in § 170.3(0)(29) of this 
chapter. 

(2) The ingredient is used in foods at 
levels not to exceed current good 
manufacturing practice. 

(d) Prior sanctions for this ingredient 
different from the uses established in 
this section, or different from those’set 


forth in part 181 of this chapter, do not” 


exist or have been waived. 
Dated: November 29, 1994. 
Fred R. Shank, 


Director, Center for.Food Safety and A saa 
Nutrition. 


[FR Doc. 94—30496 Filed 12—9-94; 8:45 am] 
BILLING CODE 4160-01-F 








DEPARTMENT OF TRANSPORTATION 
Coast Guard 
33 CFR Part 117 


[CGD02-93-002] 
RIN 2115-AE47 


Drawbridge Operation Regulations, St. 
Croix River, MN and Wi 


AGENCY: Coast Guard, DOT. 
ACTION: Final rule. 





“SUMMARY: The Coast Guard is changing 


the regulation governing the operation 


- of the $36.Bridge over the St. Croix 


River at mile 23.4, at Stillwater; 
Minnesota. The existing regulation was 
temporarily amended for the 1994 St. 
Croix River boating season because the 
previous opening schedule was 
contributing to traffic delays and 
congestion in Stillwater. This revised 
opening schedule was evaluated ‘ , 
through the 1994 St. Croix River boating 
season. As a result of traffic studies and 
evaluations, a new opening schedule is 
being implemented to reduce traffic 
delays and congestion. 

EFFECTIVE DATE: January 11, 1995. 

FOR FURTHER INFORMATION CONTACT: 
Roger K: Wiebusch, Bridge 
Administrator, Second Coast Guard 
District, 1222 Spruce Street, St. Louis, — 
Missouri 63103-2832, telephone (314) 
539-3724. 


SUPPLEMENTARY INFORMATION: 
Drafting Information 


The principal persons involved in 
drafting this document are Wanda G. 
Renshaw, Project Manager, and 
Lieutenant S. Moody, Project Attorney 
Regulatory History 

On Friday, October 8, 1993, the Coast 
Guard published a notice of proposed 
rulemaking entitled Drawbridge 
Operation Regulations, St. Croix River, 
Minnesota and Wisconsin in the 
Federal Register (58 FR 52466). The 
Coast Guard received six comments on 
the proposal. A public meeting was 
requested and held on April 7, 1994, in 


‘the Stillwater Municipal Building. At 


that meeting the bridge owner, 
Minnesota Department of 
Transportation (MNDOT), 
recommended a revised opening 
schedule based on traffic data and 
studies. The Coast Guard decided to 
issue a temporary regulation which 
would allow evaluation of MNDOT’s 
proposed changes during the summer 
boating season. The temporary 
regulation was published as a Final 
Temporary Rule on Friday, June 3, 1994 
in the Federal Register (59 FR 28776). 


Background and Purpose 


The St. Croix River is heavily used by 
recreational craft. River excursion boats 
are the only known commercial 
navigation passing the bridge. To meet 
the navigational needs of these boaters 
the S36 Bridge is presently required to 
open on signal from May 15 through 
October 15 on a set schedule of hourly 
and half hourly openings from 8 a.m. to 
10 p.m. From October 16 through May . 
14, the draw opens on signal if at least 
24 hours notice is given. 

In an effort to reduce traffic 
congestion on the approaches to the 
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bridge, the Mayor of Stillwater 
requested that the bridge’s operating 
schedule be amended. The Coast Guard 
proposed a change which would permit 
hourly openings on weekdays from 8 
a.m. to 10 p.m. and on Saturdays, 
Sundays and federal holidays from 8 
a.m. to midnight. The two hours 
advance notice from 10 p.m. to 8 a.m. 
weekdays, and from midnight to 8 am., 
Saturdays, Sundays and federal 
holidays would remain in effect. 


Discussion of Comments and Changes 


The Coast Guard received six 
comments on the Proposed Rulemaking. 
Three supported the proposed change; a 
fourth, from the Minnesota Historical 
Society, stated that the proposed action 
would have no effect on the historic 
characteristics of the bridge, which is 
listed on the National Register of 
Historic Places. Two comments, one 
from a local recreational boater and the 
other from the owner of a local marina, 
objected to the proposed change. As a 
result of the objections, the Coast Guard 
requested that MNDOT conduct traffic 
studies, evaluate the results and 
recommend an opening schedule that 
would retain an acceptable number of 
bridge openings and provide for peak 
highway traffic. Based on the evaluation 
of vehicle traffic counts and studies, 
MNDOT reported that no change was 
warranted by traffic conditions during 
weekday morning hours. Because heavy 
vehicular traffic arrived between 3 p.m. 
and 7 p.m. on weekdays, MNDOT 
recommended that the existing schedule 
be observed up to and including the 
2:30 p.m. opening, and that openings 
after 2:30 p.m. should occur at 4 p.m., 
5:30 p.m., 6:30 p.m. and 7 p.m. with an 
opening every half hour thereafter until 
10 p.m. Because heavy vehicular traffic 
arrived between 9 a.m. and 8 p.m. on 
weekends and holidays, MNDOT 
recommended that the existing schedule 
be retained, up to and including the 9 
a.m. opening, and that the opening 
schedule be revised for one opening per 
hour from $ a.m. until 8 p.m. with half 
hourly openings from 8 p.m. until 
midnight. 

The Coast Guard published a Final 
Temporary Rule promulgating the 
opening schedule recommended by 
MNDOT, and requested comments 
throughout the evaluation period, which 
ended November 15, 1994. No 
comments have been received. 
Accordingly, the Coast Guard is revising 
the existing regulation to promulgate the 
opening schedule in effect for the 1994 
boating season. 


Regulatory Evaluation 

This regulation is nota significant 
regulatory action under section 3(f) of 
Executive Order 12866 and does not 
require an assessment of potential costs 
and benefits under section 6(a)(3) of that 
order. It has been exempted from review 
by the Office of Management and 
Budget under that order. It is not under 
the regulatory policies and procedures 
of the Department of Transportation 
(DOT) (44 FR 11040; February 26, 1979). 
The Coast Guard expects the economic 
impact of this proposal to be so minimal 
that a full Regulatory Evaluation under 
paragraph 10e of the regulatory policies 
and procedures of DOT is unnecessary 
because operators of commercial vessels 
have indicated that they can adjust to 
the changes without impact on their 
businesses. 


Small Entities 


After considering the comments 
submitted in response to the Notice of 
Proposed Rulemaking published in the 
Federal Register on Friday, October 8, 
1993, (58 FR 52466), the Coast Guard 
finds that any impact on small entities, 
if any, is not substantial. Therefore, the 
Coast Guard certifies under section 
605(b) of the Regulatory Flexibility Act 
(5 U.S.C. 601 et seq.) that this final rule 
will not have a significant economic 
impact on a substantial number of small 
entities. 

Collection of Information 


This rule contains no collection of 
information requirements under the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.). 


Federalism Assessment 


The Coast Guard has analyzed this 
final rule under the principles and 
criteria contained in Executive Order 
12612 and has determined that it does 
not raise sufficient federalism - 
implications to warrant the preparation 
of a Federalism Assessment. 


Envirenmental Assessment 


The Coast Guard has reviewed the 
environmental impact of this rule and 
concluded that under section 2.B.2 of 
the NEPA Implementing Procedures, 
COMDTINST M16475.1B, this final rule 
is categorically excluded from further 
environmental documentation because 
promulgation of changes to drawbridge 
regulations have been found to not have 
a significant effect on the human 
environment. A Categorical Exclusion 
Determination is available in the docket. 


List of Subjects in 33 CFR Part 117 
Bridges. 


For reasons set out in the preamble 


the Coast Guard is amending part 117 of 


title 33, Code of Federal Regulations, as 
follows: 


PART 117—DRAWBRIDGE 
OPERATION REGULATIONS 


1. The authority citation fw Part 117 
continues to read as follows: 

Authority: 33 U.S.C. 499; 49 CFR 1.46; 33 
CFR 1.05—1(g); section 117.255 also issued 
under authority of Pub. L. 102-587, 106 Stat. 
5039. 3 

2. Section 117.667 paragraph (b) is 
revised to read as follows: 


 § 117.667 St. Croix River. 


* * * * * 


(b) The draw of the S36 Bridge Mile 
23.4, at Stillwater, shall open on signal 
as follows: 

(1) From May 15 through October 15, 
Monday through Friday, except Federal 


- holidays, from: 


(i) 8 a.m. to 11 a.m., every hour on the 
hour; 

(ii) 11 a.m. to 2:30 p.m., every half 
hour; 

(iii) 2:30 p.m. to 5:30 p.m., at 2:30 
p.m., 4 p.m. and 5:30 p.m.; 

(iv) 6:30’p.m. to 10 p.m., every half 
hour; and ; 

(v) 10 p.m. to 8 a.m., upon at least two 
hours notice. 

(2) from May 15 through October 15, 
Saturdays, Sundays, and federal 
holidays from: 

(i) 8 a.m. to 9 a.m., every half hour; 

(ii) 9 a.m. to 8 p.m., every hour on the 
hour; 

(iii) 8 p.m. to midnight, every half 
hour; and 

(iv) Midnight to 8 a.m., upon at least 
two hours notice. 
* * * _ x 

Dated: November 27, 1994. 
Paul M. Blayney, 
Rear Admiral, U.S. Coast Guard, Commander, 
Second Coast Guard District. 
{FR Doc. 94-30482 Filed 12-994; 8:45.am] 
BILLING CODE 4910-14-M 





33 CFR Part 165 

[CGD01-94-155} 

RIN 2115-AA97 

Safety Zone; New Bedford First Night 


Fireworks Display, New Bedford 
Harbor, New Bedford, MA 


AGENCY: Coast Guard, DOT. 
ACTION: Temporary final rule. 





SUMMARY: The Coast Guard is 
establishing a temporary safety zone in 
New Bedford main ship channel south 
of the New Bedfrrd/Fairhaven Bridge in 
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the vicinity of New Bedford Channel 
Lighted Bell Buoy 16 (LLNR 16895), 
during the New Bedford First Night 
fireworks display This safety zone is 
needed to protect vessels in the vicinity 
of the display, as well as personnel 
onboard these vessels, from potential 
hazards associated with the fireworks 
display 

EFFECTIVE DATES: This regulation is 
effective between the hours of 11 p.m. 
December 31, 1994, and 1 a.m. on 
January 1, 1995, unless terminated 
sooner by the Captain of the Port 
Providence. There will be no rain date 
for this event. 

FOR FURTHER INFORMATION CONTACT: LT 
JC Wong of Marine Safety Field Office 
New Bedford at (588) 999-0072. 


SUPPLEMENTARY INFORMATION: 
Drafting Information 

The principal persons involved in 
drafting this document are LT J.C. 
Wong, Project Manager, Capiain of the 
Port Providence, and LCDR FJ. Kenney, 


Project Counsel, First Coast Guard 
District Legal Office. 
Regulatory History 

Pursuant to 5 U.S.C. 553, a notice of 
proposed rulemaking was not published 
for this regulation and good cause exists 
for making it effective in less than 30 
days after Federal Register publication. 
Due to the date the application was 
received, there was not sufficient time 
to publish proposed rules in advance of 
the event. If the event, which is centered 
around a national holiday, were 
required to be postponed by publishing 
an NPRM, the event would be cancelled. 
Pubhshing an NPRM and delaying the 
event would be contrary to the public 
interest since the fireworks display is to 


celebrate the New Year’s national 
holiday 


Background and Purpose 


On December 31, 1994, the city of 
New Bedford is sponsoring a fireworks 
display in celebration of New Year’s 
Eve. The fireworks will be launched 
from a barge anchored in New Bedford 
Channel in the vicinity of New Bedford 
Channel Lighted Bell Buoy 16 (LLNR 
16895), beginning at 12 midnight 
December 31, 1994. This safety zone. 
will be established within a 350 yard 
radius around the fireworks barge. The 
fireworks display will last for 
approximately one half hour , 

The purpose of this rulemaking is to 
establish a safety zone to prohibit 
vessels froffi transiting or anchoring in 
the area of New Bedford Harbor over 
which the fireworks will be launched, 
in order to protect these vessels and the 


persons onboard from potential damage, 
fire, or personal injury due to sparks 
and falling debris. The safety zone will 
be in effect between 11 p.m. on 
December 31, 1994, and 1 a.m. January 
1, 1995, and will effectively close New 
Bedford Channel in the vicinity of New 
Bedford Channel Lighted Beli Buoy 16 
(LLRN 16895) to all vessel traffic during 
the period. 


Regulatory Evaluation 


This proposal is not a significant 
regulatory action under section 3(f) of 
Executive Order 12866 and does not 
require an assessment of potential costs 
and benefits under section 6(a)(3) of that 
order. It has been exempted from review 
by the Office of Management and 
Budget under that order. It is not 
significant under the regulatory policies 
and procedures of the Department of 
Transportation (DOT) (44 FR 11040; 
February 26, 1979). The Coast Guard 
expects the economic impact of this rule 
to be so minimal that a full Regulatory 
Evaluation under paragraph 10e of the 
regulatory policies and procedures of 
DOT is unnecessary. The entities most 
likely to be effected are pleasure craft 
wishing to view the fireworks*from the 
water as well as fishing vessels and 
other commercial vessel traffic wishing 
to transit the area. Spectator vessels will 
still be able to view the fireworks from 
the water but will be required to do so 
at a distance of more than 350 yards 
from the barge, which will not cause 
them undue hardship. Fishing vessels 
will be prohibited from transiting 
through the area while the zone is in 
effect. This will not have a significant 
economic impact on them because of 
the short duration of the zone and 
extensive advisories which will be 
made. Most cf the fishermen who werk 
out of New Bedford are aware that the 
fireworks and accompanying safety zone 
will be in place the evening of 
December 31, 1994. The commercial 
terminals in the harbor have been 
notified and any scheduled traffic will 
be aware of the safety zone. Thus, this 
safety zone should not cause undue 
hardship to any entity 


Small Entities 


Under the Regulatory Flexibility Act 
(5 U.S.C. 601 et seg.), the Coast Guard 
must consider whether this proposal 
will have a significant economic impact 
on a substantial number of small 
entities. “Small entities” include 
independently owned and operated 
small businesses that are not dominant 
in their field and that otherwise qualify 
as “small business concerns” under 
section 3 of the Small Business Act (15 
U.S.C. 632). 


For the reasons outlined in the 
Regulatory Evaluation above, the Coast 
Guard expects the impact-to be minimal 
on all entities. Therefore, the Coast 
Guard certifies under 5 U.S.C. 605 (b) 
that this final rule will not have a 
significant economic impact on a 
substantial number of small entities. 


Collection of Information 


This rule contains no collection of 
information requirements under the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.) 


Federalism 


The Coast Guard has analyzed this 
final rule in accordance with the 
principles and criteria contained in 
Executive Order 12612 and has 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 


Environment 


The Coast Guard has considered the 
environmental impact of this rule and 
has concluded that under Section 
2.B.2.c. of Commandant Instruction 
M16475.1B, it is an action under the 
Coast Guard's statutory authority to 
protect public safety, and thus is 
categorically excluded from further 
environmental documentation. A 
Categorical Exclusion Determination 
will be made available in the docket. 


List of Subjects in 33 CFR Part 165 


Harbors, Marine safety, Navigation 
(water), Reporting and recordkeeping 
requirements, Security measures, 
Waterways. 


Final Regulation 


For the reasons set out in the 
preamble, the Coast Guard amends 33 
CFR part 165 as follows: 


PART 165—[AMENDED] 


1. The authority citation for Part 165 
continues to read as follows: 


Authority: 33 U.S.C. 1231; 50 U.S.C. 191; 
33 CFR 1.05—1(g), 6.04—1, 6.04-6 and 160.5; 
49 CFR 1.46. 


2. A temporary § 165.T01—155 is 
added to read as follows: 


§ 165.T01-155 Safety Zone; New Bedford 
Harbor, New Bedford, MA. 

(a) Location. The following area is a 
safety zone: 

All waters in a 350 yard radius 
around the fireworks barge anchored in 
New Bedford Harbor, MA. in the 
vicinity of New Bedford Channel 
Lighted Bell Buoy 16 (LLNR 16895). 

b) Effective Date. This section 
becomes effective between 11 p.m. on 
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December 30, 1994 and 1 a.m. on 
January 1, 1995, unless terminated 
sooner by the Captain of the Port. 

(c) Regulations. The general 
regulations governing safety zones 
contained in 33 CFR 165.23 apply. Entry 
into any portion of the described zones 
is prohibited unless authorized by the 
Captain of the Port. 


Dated: November 30, 1994. 
P.A. Turlo, 


Captain, U.S. Coast Guard, Captain of the 
Port. 


[FR Doc. 94-30477 Filed 12—9-94; 8:45 am] 
BILLING CODE 4910-14-M 








DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Public Health Service 


42 CFR Part 57 

RIN 0905-AE13 

Grants for Faculty Training Projects in 
Geriatric Medicine and Dentistry 


AGENCY: Health Resources and Services 
Administration, HHS. 


ACTION: Final rule. 





SUMMARY: This final regulation revises 
the existing regulations governing the 
program for Grants for Faculty Training 
Projects in Geriatric Medicine and 
Dentistry authorized by section 777(b) 
of the Public Health Service Act (the 
Act), to implement statutory 
amendments made by the Health 
Professions Extension Amendments of 
1992 and to include other technical and 
ministerial changes to conform the 
existing regulations with the 
amendments made by the statute. The 
final rule also removes a section in the 
regulations to allow for less restrictive 
requirements for those individuals who 
may benefit from further fellowship or 
retraining experience in a lifetime. 
DATES: These regulations are effective 
December 12, 1994. 

FOR FURTHER INFORMATION CONTACT: Neil 
H. Sampson, Director, Division of 
Associated, Dental and Public Health 
Professions, Bureau of Health . 
Professions, HRSA, room 8-101, 
Parklawn Building, 5600 Fishers Lane, 
Rockville, Maryland 20857; telephone: 
(301) 443-6853. 

SUPPLEMENTARY INFORMATION: On March 
3, 1994, the Assistant Secretary for 
Health, with the approval of the 
Secretary of Health and Human 
Services, published in the Federal 
Register (59 FR 10104), a Notice of 
Proposed Rulemaking (NPRM) to revise 
‘the regulations governing the program 


for Grants for Faculty Training Projects 
in Geriatric Medicine and Dentistry, 
authorized under section 777(b) of the 
Public Health Service Act (the Act) (42 
U.S.C. 2940). The Health Professions 
Education Extension Amendments of 
1992 (Pub. L. 102—408) amended and 
renumbered former section 789(b) of the 
Act (42 U.S.C. 295g-9(b)) to section 
777(b). 

The NPRM proposed amendments to 
implement several statutory provisions 
by: (1) Adding a definition for the term 
“Geriatric psychiatry” to implement the 
requirement for the expansion of project 
support to include the training of 
physicians who plan to teach geriatric 
psychiatry, and by (2) adding a 
definition for the term “Relevant 
advanced training or experience” to 
implement the requirement for dentists 
who are awarded a 2-year internal 
medicine or family medicine 
fellowship. The NPRM also proposed to 
remove a section in the regulations 
regarding the period of time for 
appointment to fellowships to allow for 
less restrictive requirements for those 
individuals who may benefit from 
further fellowship or retraining 
experience in a lifetime. 

The public comment period on the 
proposed regulations closed on April 4, 
1994. The Department received 4 public 
comments. The comments received on 
the proposed rule to section 777(b) and 
the Department’s responses to the 
comments are discussed below 
according to the section numbers and 
headings of the regulation affected. 


Section 57.4102 “Definitions” 


The Department proposed the 
following definition for the term 
“Geriatric psychiatry”: 

“Geriatric psychiatry’ means the 
prevention, diagnosis, evaluation and 
treatment of mental disorders and 
disturbances seen in older adults. 

This definition was proposed to be 
added to the section to incorporate the 
statutory requirement for the expansion 
of project support to include the 
training of physicians who plan to teach 
geriatric psychiatry. 

The Department received positive 
responses to this definition. 

The Department also proposed the 
following definition for the term 
“Relevant advanced training or 
experience”: 

“Relevant advanced training or 
experience” means at least one of the 
following: (1) Completion of at least a 
12-month graduate training program in 
a health-related discipline, the basic 
sciences, or education; or (2) a 
minimum of 2 years of clinical practice, 
of which at least 12 months were 


devoted in part to managing older 
dental patients in a hospital, long-term 
care facility, or other setting. 

This definition was proposed to be 
added to the section to incorporate the 
statutory requirement for the expansion 
of fellowship eligibility of dental 
fellows in the program. 

One respondent found this definition 
“extremely helpful in setting a high 
standard for the selection of highly 
motivated and qualified candidates” 

The Department also received a 
request that dentists who have had 
“relevant teaching experience in an 
accredited dental school” be added to 
the definition. The Department accepts 
the general intent of this 
recommendation while noting that 
“relevant” alone is not explicit and is 
open to interpretation. In response to 
this concern, the Department has 
expanded the definition of “Relevant 
advanced training or experience” in the 
final regulations to include an 
additional experience, “‘a minimum of 2 
years of teaching experience in an 
accredited dental educational program 
of which at least 12 months were 
devoted in part to issues pertaining to 
the care of older adults.” 


Section 57.4111 “Duration of 
Fellowships” 


The Department proposed to remove 
this section from the regulations to 
allow less restrictive requirements for 
those individuals who may benefit from 
further fellowship or retraining 
experience in a lifetime. The section 
language read: 

“An appointment to a fellowship may be 
made for a period not to exceed 12 months. 
Fellowship assistance for participants in a 1- 
year fellowship program and a 1-year 
retraining program is limited to 12 months. 
Participants in 2-year fellowship programs 
may receive a second 12-month appointment 
for a total period of 24 months.” 


The Department gave an example in- 
the NPRM how this language might be 
restrictive to fellows: “For example, a 
faculty fellow who completed a 1-year 
retraining to have the skills required to 
incorporate geriatrics into course 
content and clinical rotations may 
discover 5 years later that another 
fellowship experience would provide 
the opportunity to develop research 
skills in geriatrics required to expand 
the scope and depth of practice-based 
geriatric research.” 

One respondent requested the 
“removal of the 1-year fellowship 
[retraining] limit of Federal support for 
psychiatrists who wish to train other 
psychiatrists in geriatric psychiatry” 
The respondent stated that this is a 


reasonable request as it would permit 
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the training to fully meet the 
requirements of exposure to the 
physical and mental disabilities of a 
diverse population of elderly 
individuals. 

The Department has not accepted this 
recommendation because the statute 
requires that the 2-year fellowship 
pregram be an internal medicine or 
family medicine fellowship program, 
not a psychiatry fellowship program. 
(See section 777(b)(3)(B) of the Act and 
§ 57 4105(d) of the regulations.) 
However, psychiatrists are eligible to 
participate as fellows in the 2-year 
programs. 

In addition to the changes proposed 
above, a number of technical, clarifying, 
and ministerial changes were included 
to conform the existing regulations with 
amendments made by Pub. L. 102-408. 
The Department also received a few 
comments on some of these technical 
changes The Department’s responses 
are also discussed below These changes 
affecting the program for Faculty 
Training Projects in Geriatric Medicine 
and Dentistry are as follows: 

1 Revise the section number of the 
Act from “‘789(b)” to “‘777(b)”” wherever 
it appears in subpart PP, as renumbered, 
and the United States Code citation 
from “(42 U.S.C. 295g—9(b))” to “(42 
U.S.C. 2940)”, in accordance with Pub. 
L. 102-408. 

2 Revise § 57.4101, entitled ‘To what 
projects do these regulations apply?”, by 
adding the words “geriatric psychiatry” 
to reflect statutory language which 
expands project support to include the 
training of physicians who plan to teach 
geriatric psychiatry. 

3 Revise § 57.4102, entitled 

“Definitions.” , to amend the following 
terms to: 

a. Remove the definition of “Council” 
regarding the National Advisory Council 
on Health Professions Education, in 
accordance with Pub. L. 102-408. The 
statute repealed the Council effective 
October 1, 1992; 

b Revise the phrase ‘“‘by an organized 
medical staff” to “by an organized 
health care staff” at the end of the 
definition of “‘Extended care facility” to 
clarify that staff of health care 
institutions includes nurses, physical 
therapists, social workers and other 
health care staff who provide 

‘medically-prescribed skilled nursing 
care or rehabilitative services’”’. 

The Department received one 
comment regarding the proposed 
clarifying change to the phrase 

organized health care staff” as having 
potential conflict with individual State 
laws or licensing authorities. It is the 
Department's view that the clarifying 
phrase includes medical staff along with 


all other health care professionals and 
should not be in conflict with any 
individual State laws or licensing 
authorities. Therefore, this amendment 
will remain as proposed. 

c. Revise the introductory text to the 
definition of “Fellowship program” by 
removing the reference to a 1-year 
fellowship program which is no longer 
a statutory provision for project support; 
and revise paragraph (2) of the 
definition to reflect new statutory 
requirements for the training of dentists 
who have “demonstrated a commitment 
to an academic career and who have 
completed postdoctoral dental training, 
including postdoctoral dental education 
programs or who have relevant 
advanced training or experience”’. 

The Department received favorable 
support for this change. 

d. Revise the section number of the 
Act in the definition of “School of 
medicine or school of osteopathic 
medicine” from ‘*701(5)” to ‘‘799(1)({E)”’, 
in accordance with Pub. L. 102-408. 

4. Amend § 57.4105, entitled ‘Project 
requirements.”’, to: 

a. Revise paragraph (d) regarding the 
requirement that projects be based in a 
graduate medical education program by 
adding the words “‘or psychiatry” after 
the phrase “‘or in a department of 
geriatrics” to reflect statutory language 
which expanded project support to 
include the training of physicians who 
plan to teach geriatric psychiatry. 
Paragraph (d) is further revised by 
removing the phrase “in existence as of 
December 1, 1987” at the end of the 
sentence, in accordance with Pub. L. 
102—408; 


b. Revise paragraph (e) regarding the . 


requirement that projects be staffed by 
at least two physicians in full-time 
teaching positions who have experience 
or training in geriatric medicine by 
adding the words “‘or geriatric 
psychiatry”, in accordance with Pub. L. 
102-408; and 

c. Revise the introductory text to 
paragraph (f) regarding the requirement 
that the project must provide fellows 
‘with training in geriatrics and 
exposure to the physical and mental 
disabilities of” a diverse population of 
elderly individuals, to more 
appropriately reflect the language in 
Pub. L. 102—408. 

5. Revise § 57.4106, entitled “‘How 
will applications be evaluated?” by: 

a. Removing the reference to the 
National Advisory Council on Health 
Professions Education, in accordance 
with Pub. L. 102-408, in paragraph (a) 
introductory text and revising the 
introductory text to reflect current 
statutory language regarding the 


evaluation and recommendation process 
of awarding grant applications; and 

b. Adding a comma and the words 
“psychiatry, or” after the words 
“geriatric medicine” in paragraph (a)}(5) 
to reflect statutory language which 
expanded training to include geriatric 
psychiatry. 

5. Redesignate § 57.4112, entitled 
“Termination of fellowships.” , as 
§ 57.4111, and § 57.4113, entitled “For 
what purposes may grant funds be 
spent?”’, as § 57.4112, and § 57.4114, 
entitled ‘What additional Department 
regulations apply to grantees?’”’, as 113. 

6. Redesignate § 57.4115, entitled 
“What other audit and inspection 
requirements apply to grantees?’’, as 
§ 57.4114 and revise the section number 
“705” in the text to “798(e)”, in 
accordance with Pub. L. 102-408. 

The Department is further revising 
§ 57.4115 by removing the reference to 
“section 705 of the PHS Act” instead of 
renumbering the section number to 
“798(e)” as proposed in the NPRM. The 
reference to section 705 concerning 
audit and inspection requirements is 
redundant to the requirements that are 
already covered under 45 CFR part 74. 
We are also removing the parenthetical 
phrase at the end of the section text. 
citing the OMB approval number 
regarding information collection 
requirements as no longer necessary. 

7. Redesignate § 57.4116, entitle 
‘‘ Additional conditions.”’, as § 57.4115. 

Further, Public Law 103-227, enacted 
on March 11, 1994, prohibits smoking in 
certain facilities in which minors will 
be present. The Department of Health 
and Human Services is now preparing 
to implement the provision of that law 
Until those implementation plans are in 
place, the PHS continues to strongly 
encourage all grant recipients to provide 
a smoke-free workplace and promote the 
non-use of all tobacco products. 


Economic Impact 


Executive Order 12866 requires that 
all regulations reflect consideration of 
alternatives, of costs, of benefits, of 
incentives, of equity, and of available 
information. Regulations must meet 
certain standards, such as avoiding 
unnecessary burden. Regulations which 
are “significant’’ because of cost, 
adverse effects on the economy, 
inconsistency with other agency actions, 
effects on the budget, or novel legal or 
policy issues, require special analysis. 

The Department believes that the 
resources required to implement the 
requirements in these regulations are 
minimal. Therefore, in accordance with 
the Regulatory Flexibility Act of 1980, 
the Secretary certifies that these 
regulations will not have a significant 
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impact on a substantial number of small 
entities. For the same reasons, the 
Secretary has also determined that this 
is not a “significant” rule under 
Executive Order 12866. 


Paperwork Reduction Act of 1980 


This final rule does not affect the 
recordkeeping or reporting requirements 
in the existing regulations for the Grants 
for Faculty Training Projects in Geriatric 
Medicine and Dentistry. 


List of Subjects Under 42 CFR Part 57 


Dental health, Education of the 
disadvantaged, Educational facilities, 
Educational study programs, Grant 
Programs—education, Grant programs— 
health, Medical and dental schools, 
Student aid. 


(Catalog of Federal Domestic Assistance, No. 
93.156, Grants for Faculty Training Projects 
in Geriatric Medicine and Dentistry). 

Dated: September 20, 1994. 
Philip R. Lee, 
Assistant Secretary for Health. 

Approved: December 5, 1994. 
Donna E. Shalala, 
Secretary. 

Accordingly, 42 CFR part 57, subpart 
PP is amended as set forth below: 


PART 57—GRANTS FOR 
CONSTRUCTION OF TEACHING 
FACILITIES, EDUCATION 
IMPROVEMENT, SCHOLARSHIPS AND 
STUDENT LOANS 


Subpart PP—Grants for Faculty 
Training Projects in Geriatric Medicine 
and Dentistry 


1. The authority citation for subpart 
PP is revised to read as follows: 


Authority: Sec. 215 of the Public Health 
Service Act, 58 Stat. 690, 67 Stat. 631 (42 
U.S.C. 216); sec. 789(b) of the PHS Act, as 
amended by Public Law 100-607, 102 Stat. 
3136-3138 (42 U.S.C. 295g—9(b)); 
renumbered as sec. 777(b), as amended by 
Pub. L. 102—408, 106 Stat. 2052-54 (42 U.S.C. 
2940). 


2. Section 57.4101 is revised to read 
as follows: 


§ 57.4101 To what projects do these 
regulations apply? 

These regulations apply to grants to 
eligible schools and programs under 
section 777(b) of the Act (42 U.S.C. 
2940) for the purpose of providing 
support for projects to train physicians 
and dentists who plan to teach geriatric 
medicine, geriatric psychiatry, or 
geriatric dentistry, including 
traineeships, and fellowships for 
participation in these programs. 

3. Section 57.4102 is amended by 
removing the definition of “Council”; 


by amending the definition of 
“Extended care facility” by revising the 
phrase “by an organized medical staff” 
at the end of the sentence to read “by 
an organized health care staff’; by 
revising the section number of the Act 
“789(b)” in the definitions of “Fellow” 
and “Project director”. to read “‘777(b)”; 
by revising the section number of the 
Act “*701(5)” in the definition of 
“School of medicine or school of 
osteopathic medicine” to read 
““799(1)(E)”’; by revising the definition of 
“Fellowship program’; and by adding 
the definitions of “Geriatric psychiatry” 
and “‘Relevant advanced training or 
experience” to read as follows: 


§ 57.4102 Definitions. 


* * * * * 


Fellowship program means a 2-year 
organized training effort sponsored by 
an allopathic or osteopathic medical 
school, a teaching hospital, or a 
graduate medical education program 
which is designated to provide training 
for— 

(1) Physicians who Sikes completed a 
graduate medical education program in 
internal medicine, family medicine 
(including osteopathic general practice), 
psychiatry, neurology, gynecology, or 
rehabilitation medicine; and 

(2) Dentists who have demonstrated a 
commitment to an academic career and 
who have completed postdoctoral 
dental training, including postdoctoral 
dental education programs or who have 
relevant advanced training or 
experience. 

* * * * * 


Geriatric psychiatry means the 
prevention, diagnosis, evaluation and 
treatment of mental disorders and 
disturbances seen in older adults. 

* * * * * 


Relevant advanced training or 
experience means at least one of the 
following: (1) Completion of at least a 
12-month graduate training program in 
a health-related discipline, the basic 
sciences, or education; (2) aminimum 
of 2 years of teaching experience in an 
accredited dental education program of 
which at least 12 months were devoted 
in part to issues pertaining to the care 
of older adults; or (3) a minimum of 2 
years of clinical practice, of which at 
least 12 months were devoted in part to 
managing older dental patients in a 
hospital, long-term care facility, or other 
setting. 

* * * * * 


4. Section 57.4105 is amended by 
revising paragraphs (d), (e), and the 
introductory text to paragraph (f) to read 
as follows: 


§ 57.4105 Project requirements. 


* * * * * 


(d) The project must be under the 
programmatic control of a graduate 
medical education program in internal 
medicine or family medicine (including 
osteopathic general practice) or in a 
department of geriatrics or psychiatry 

(e) The project must be staffed by at. 
least two physicians in full-time 
teaching positions who have experience 
or training in geriatric medicine or 
geriatric psychiatry and be staffed, or 
enter into an agreement with an 
institution staffed, by at least one 
dentist who is employed in a full- or 
part-time teaching position and has 
experience or training in geriatrics; 


(f) The project must provide fellows 
with training in geriatrics and exposure 
to the physical and mental disabilities 
of a diverse population of elderly 
individuals. The population must 
include: * * * 


* * * * * 


5. Section 57.4106 is amended by 
revising the introductory text to 
paragraph (a) and paragraph (a)(5) to 
read as follows: 


§ 57.4106 How will applications be 
evaluated? 


(a) As required by section 798(a) of 
the Act, each application for a grant 
under this subpart shall be submitted to 
a peer review group, composed 
principally of non-Federal experts, for 
an evaluation of the merits of the 
proposals made in the application. The 
Secretary may not approve such an 
application unless a peer review group 
has recommended the application for 
approval. The Secretary will award 
grants to applicants whose projects will 
best promote the purposes of section 
777(b) of the Act and these regulations. 
The Secretary will consider, among 
other factors: 


* x * * * 


(5) The extent to which the project 
will increase the number of geriatric 
fellowship and retraining positions 
available for individuals who want to 
prepare for academic careers in geriatric 
medicine, psychiatry, or dentistry. 


* * * * * 


§ 57.4111 [Amended] 


6. Subpart PP is amended by 
removing § 57.4111, entitled “Duration 
of fellowships.” 


§ 57.4112 [Redesignated as § 57.4111] 


7. Section 57.4112, entitled 
“Termination of fellowships.”’, is 
redesignated as § 57.4111. 
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§57.4113 [Redesignated as § 57.4112] 

8. Section 57.4113, entitled “For what 
purposes may grant funds be spent?”, is 
redesignated as § 57.4112. 


§ 57.4114 [Redesignated as § 57.4113] 
9. Section 57.4114, entitled “‘What 
additional Department regulations 
apply to grantees?”’, is redesignated as 
-§ 57.4113. 


§ 57.4115 [Redesignated as § 57.4114] 

10. Section 57.4115 is redesignated as 
57.4114 and is revised to read as 
follows: 


§57.4114 “What other audit and 
inspection requirements apply to 
grantees?” 

Each entity which receives a grant 
under this subpart must meet the 
requirements of 45 CFR part 74 
concerning audit and inspection. 


§57.4116 [Redesignated as § 57.4115] 
11. Section 57.4116, entitled 

‘‘Additional conditions.’’, is 

redesignated as § 57.4115. 

[FR Doc. 94—30410 Filed 12-9—-94; 8:45 am] 

BILLING CODE 4160-15-M 








FEDERAL MARITIME COMMISSION 


46 CFR Parts 514, 552, 560, and 572 
[Docket No. 94-15] 
New Filing Fees 


AGENCY: Federal Maritime Commission. 
ACTION: Final rule. 





SUMMARY: The Federal Maritime 
Commission (“Commission” or ‘““FMC’’) 
is establishing filing fees for (1) tariffs, 
(2) service contract essential terms 
(“ETs”), (3) financial reports in the 
domestic offshore trades, (4) general rate 
increases in the domestic offshore 
trades, and (5) agreements. The services 
the Commission provides on these 
filings confer special benefits to 
identifiable members of the public. 
EFFECTIVE DATE: Effective January 11, 
1995, except for 46 CFR 514.21(i), 
which will be effective on April 1, 1995. 
FOR FURTHER INFORMATION CONTACT: 
Jeremiah D. Hospital or George S. 
Smolik, Bureau of Trade Monitoring and 
Analysis, Federal Maritime 
Commission, 800 North Capitol Street 
NW., Washington, D.C. 20573-0001, 
(202) 523-5790. 


SUPPLEMENTARY INFORMATION: 
-Proceeding 


The Commission published a Notice 
of Proposed Rulemaking in the Federal 
Register on July 28, 1994, 59 FR 38418 


(““NPR” or “Proposed Rule’’),1 
proposing to establish new filing fees. In 
the NPR, the Commission noted that the 
Independent Offices Appropriation Act 
(“IOAA”’), 31 U.S.C. 9701, permits it to 
establish fees for services and benefits 
that the Commission provides to 
specific recipients. The primary 
guidance for implementation of IOAA is 
Office of Management and Budget 
(“OMB”) Circular A-25, as revised July 
8, 1993. OMB Circular A-25 requires 
that a reasonable charge be made to each 
recipient for a measurable unit or 
amount of Federal Government service 
from which the recipient derives a 
benefit, in order that. the Government 
recover the full cost of rendering that 
service. OMB Circular A-25 further 
provides that costs be determined or 
estimated from the best available 
records in the agency, and that cost 
computations shall cover the direct and 


- indirect costs to the Government of 


carrying out the activity. 

The NPR advised that the 
Commission’s existing filing and service 
fees do not include fees for certain 
services that appear to provide special 
benefits to identifiable members of the 
public. The Commission, accordingly, 
proposed to establish several new fees 
to reflect the full cost of services that 
provide special benefits to identifiable 
members of the public. 

Fourteen entities filed comments in 
response to the NPR: C V International, 
Inc.; Tampa Port Authority; Seariders 
International, Inc.; the Inter-American 
Discussion Agreement;? Puerto Rico 
Maritime Shipping Authority 
(“PRMSA”);3 Matson Navigation 
Company, Inc.; The Joint Carrier Group 
(“JCG”); Hanjin Shipping Co., Ltd.; Cari- 
Freight Shipping Co. Ltd.; Caribbean 
Shipowners Association; Lykes Bros. 
Steamship Co., Inc. (““Lykes”); 
Transportation Services Incorporated; 
and the Japan Conferences.* The 
National Industrial Transportation 
League (“‘NIT League’’) 5 filed late 
comments, which are considered herein. 


1Qn the same day, the Commission also 
published in the Federal Register (59 FR 38411) a 
companion Notice of Proposed Rulemaking in 
Docket No. 94-14, Update of Existing Filing and 
Service Fees. 

2 Conferences represented by the Inter-American 
Discussion Agreement are: the Inter-American 
Freight Conference; Brazil/Puerto Rico and U.S. 
Virgin Islands Conference; River Plate/Puerto Rico 
and U.S. Virgin Islands Conference; and the Inter- 
American Freight Conference-Pacific Coast ‘Area. 

3 See appendix A. 

4The Japan Conferences are: the Trans-Pacific 
Freight Conference of Japan, the Japan-Atlantic and 
Gulf Freight Conference, the Japan-Puerto Rico & 
Virgin Islands Freight Conference, and their 
member lines. 

5 The NIT League is a voluntary organization said 
to represent some 1,400 shippers and groups/ 


The commenters represent a variety of 
industry interests: individual ocean 
common carriers, ocean freight 
conferences and other aligned 
agreement parties, ocean freight 
forwarders, non- vessel operating 
common carriers (‘“‘NVOCCs”’), a tariff 
publisher, a shippers’ group, and a port 
authority. 


Discussion 
Tariff and ET Filing Fees 


The bulk of the comments focuses on 
the new fees for tariff and ET filings. 
Those commenters opposed to the 
proposed fees for tariff and ET filing 
primarily contend that the Commission 
should not require carriers to pay for 
filings that are mandated by law; that 
facilitate the administering of FMC 
regulations; and that, they believe, 
benefit the shipping public as a whole. 

As regards the argument that tariff 
and ET filings are required by law, we 
would point out that the Federal 
Communication Commission’s (‘‘FCC’’) 
imposition of fees for processing carrier 
tariffs has been upheld, Electronics © 
Industries Ass’n v. FCC, 554 F.2d 1109, 
1115 (D.C. Cir. 1976), as has the 
Interstate Commerce Commission’s 
(“ICC”) imposition of fees for processing 
tariffs, Central & Southern Motor Freight 
Tariff Ass’n v. U.S., 777 F.2d 722, 730- 
36 (D.C. Cir. 1985) (‘Central & 
Southern”). The courts in these cases 
upheld the agencies’ assessment of tariff 
filing fees even though tariff filing was 
mandated by law. 

It is also argued that carriers should 
not pay for such filings because the 
purpose of the Commission’s tariff filing 
program is to provide rate information 
to shippers.® Carriers, however, derive 
identifiable benefits from tariff filing. 
The carrier benefits of tariff filing were 
explained in Central & Southern, 777 
F.2d at 734, n.8, in which the court 
observed: 

The tariff-filing requirement may 
contribute to industry stability in at least two 
ways. First, it may make secret price-cutting 
impossible, since tariffs are of course public 
records and inasmuch as a motor carrier must 
charge the rate specified in its tariff. Second, 
the requirement may make instantaneous 
price cuts more difficult; before lowering its 
rates to meet or undercut the competition, a 
carrier must go to the trouble of filing its new 
proposed rates with the ICC. These 
statutorily provided constraints on 


associations of shippers conducting industrial and/ 
or commercial enterprises, large, medium, and 
small, throughout the United States and 
internationally. 


6 For example, JCG argue that the primary 
purpose of tariff filing is to ensure certainty and 
stability in rates that enables a shipper to obtain the 
rates that its competitors receive. 
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Our conclusion. that this increased industry 
stability warrants the imposition of a filing 
fee may appear, at first blush, inconsistent 
with the statement . . . that a fee may not be 
predicated merely upon the ma ie 
practice of general benefit to the industry as 
a whole. Suciris not the case, however. The 
tariff system is, in a sense, a cooperative 
venture, sanctioned by statute and supported 
by the ICC, in which each carrier agrees to 
publish its rates, thereby foregoing the 
opportunity of making secret, precipitous 
rate cuts that would be advantageous to the 
carrier im the short run. In return, all the 
other carriers to. similar behavior, the 
result of which is te stabilize prices in the 
industry. As already noted, this stability is 
one of the chief purposes underlying the 
tariff-filing requirement. The ICC, by 
accepting a-carrier’s tariffs, assists that carrier 
in fulfilling its obligation to the other 
carriers, even as.it assists the carrier in 
’ complying with its statutory duty. Hence, in 
these special circumstances, the ICC’s tariff- 
filing services benefit the individual carrier, 
and not merely the industry as a whole. 


While the court in Central & Southern 
was considering the benefits of the ICC’s 
tariff filing program to surface carriers, 
its observations are applicable to ocean 
common. carriers as well. 

In the NPR, the Commission 
recognized that there exist public 
benefits from tariff and ET filings, such 
as increased public access to carriers’ 
rate and service information. In eases 
where, as here, fees have been assessed 
for programs conferring both public and 
private benefits, reviewing courts have 
concluded that there need only be a 
special private benefit to an identifiable 
beneficiary to justify assessment of a fee, 
regardless of “incidental” public 
benefits.” The court in Central & 
Southern concluded that “‘ilf the 
asserted public benefits are the 
necessary consequence of the agency’s 
provision of the relevant private 
benefits, then the public benefits are not 
independent, and the agency would 
therefore not need to allocate any costs 
to the public.” Central & Southern, 777 
F.2d at 732. 

A public benefit that results from 
nothing more than providing a private 
benefit, or is a necessary consequence of 
the agency’s providing a private benefit, 
would be “incidental” to the private 
benefit. In contrast, an “independent” 
public benefit is a benefit that results 
from additional expense ar effort above 
and beyond providing the private 
benefit. In Engine Manufacturers 

: Association v. Environmental Protection 
Agency and Carol M. Browner, 
Administrator, 20 F.3d 1177, 1180 (D.C. 


7 See Electronic Industries Ass'n v: FCC, 554 F.2d 
at 1114-5; Centeral &. Southern, 777 F.2d at 731- 
32. 


Cir. 1994), the court noted that “* * * 
cleaner air are incidental to, not - 
independent of, that private benefit, in 
the sense that they are produced at no 


cost beyond that required to produce the - 


private benefit.” 

The difference between - 
“independent” and “incidental” 
benefits has been explained in a case 
involving the FCC as follows: 


_ If the Commission, in granting an 
equipment type approval * * * is required to 
incur expenses for testing or inspection, such 
expenses can be charged in full to the 
applicant. These activities have undisputed 
private benefits although they may also 
create incidental public benefits as well. But 
if the agency wére to engage in further 
activity to determine whether a piece of 
equipment which has already been found to 
have no potential for creating ‘harmful 
interference’. . . meets standards for 
consumer safety it would be doing soto . 
satisfy some independent public interest, and 
the charge for these additional expenses 
could not be included in fees imposed on 
equipment owners. Although there may be 
some private benefit in safety testing, it is not 
a part of the service the agency must render 
ta the manufacturer in order for him to 
comply with the statute; the additional tests 
service an independent public interest, with 
only incidental private benefits. 

Electronic Indus. Ass’n v. FCC, 554 F.2d 
at 1115. 

Given the distinction drawn between 
“independent” and “incidental,” the 
NPR invited the industry to. comment on 
whether the public benefit of tariff and 
ET filings is “independent” or merely 
“incidental” to that of tariff and ET 
filers, and, if “independent,” to 
comment on what proportion of the 
costs to tariff-filing and ET-filing 
carriers should be pro-rated to reflect 
any “independent” benefit to the 
general public. 

JCG contends that the benefit to 
shippers from tariff and ET filings is 
“independent” rather than “incidental,”’ 
and that filers therefore should not be 
required to pay the full cost of tariff and 
ET filings. JCG refers to the Report of the 
Advisory Commission on Conferences 
in Ocean Shipping,® which noted that 
the majority of shippers supported tariff 
filing provisions, and stated that the 
provisions: 

* * * Protect the shipper by requiring that 

a rate filed in a tariff be available toall 
shippers of like transportation characteristics 
* * * The notion of protecting small 
shippers vis-a-vis larger shipper * * * is also 


5 The Advisory Commission on\Conferences in 
Ocean Shipping was established to.section 
18(d) of the Shipping Act of 1984 {1984 Act’’), 46 


’ U.S.C. app: 1717(d), to conduct a comprehensive 


study of conferences in ocean shipping. The 
Advisory Commission issued a final report in April, 
1992. 


widespread. Small shippers focus on this 
particular netion of common carriage, and 
are concerned that larger shippers will get 
rates and/or services that they will not be 
able to get. 
* * * Support for [Tariff Filing and 
Enforcement} alse-came from certain 
shippers and shippers’ associations. whe use 
the filed rate as a benehmark when 
negotiating service contracts. Since part of: 
the benefit toa nr ast of signing a service 
contract is obtaining a discount frem the 
prevailing tariff rate, knowing the rate in 
advance provides an effective starting poini. 
Shippers’ associatioens-state that they alse use 
the tariff rate as an indicator of the benefit: 
of a collectively negotiated service contract. 
Shippers’ asseciations say they may also use 
the tariff to-discover the value of alternative 
service options for their members. Since 
tariffs identify beth the rates and the 
conditions of service, the information is 
available to the association to tailor the 
contract to the varying needs of its members. 


JCG Comments at 13-14, quoting The 
Advisory Commission on Conferences 
in Ocean Shipping Report, at 1177-118 
(April 1992). JCG argues further that 
since the initiation, implementation, 
and, to a larger extent, oversight and 
enforcement of tariff and ET filing 
requirements were, and are, done for the 
benefit of shippers and consignees, it 
must be concluded that such benefits 
are “independent.” 

Similarly, Lykes questions whether 
the 29 cents of the 34 cent tariff filing 
fee covering the cost of staff review is 
actually for the benefit of the filers. 
Lykes argues that ATFI was initially 
proposed as being for the benefit of the 
shipper, and that there is:an 
“independent” rather than “incidental” 
public benefit from tariff and ET filings, 
and that fully 50 percent of the benefits 
of tariff and ET filings are for the public. 

JCG and Lykes recommend a 50 
percent reduction in any fee te be 
charged to a carrier or conference, 
arguing that at least half of the benefit 
of the Commission’s services can be 
attributed to shippers. JCG further 
suggests that, since Commission 
services also benefit the general public, 
50 percent may be too high a percentage 
to charge filers. The Japan Conferences 
contend that no more'than one-third of 
the Commission’s tariff and ET filing 
processing costs should be borne by the 
carrier industry. 

These comments, urging that tariff 
and ET filing confer public benefits that 
are “independent” rather than 
“incidental,” have merit. In Eleetrenics 
Industries, the court observed that if an 
agency engages in further activity 
beyond that which is required to ensure 
statutory compliance, in order to satisfy 
some “independent” public interest, the 
charges for these additional efforts 
could not be included in fees assessed 


. 
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to private applicants. Some elements of 
the Commission’s tariff filing program 
go beyond those that are necessary to 
ensure compliance with statutory tariff 
filing requirements,® and instead are 
designed to confer a benefit on the 
shipping public. Specifically, the 
requirement in 46 CFR 514.15(a) that © 
carriers file algorithms with their tariffs 
facilitates shipper calculation of total 
ap licable freight charges. 
imilarly, the irae, porte incurs 

additional costs by carefully reviewing 
each tariff commodity description to 
make tariffs clearer and more accessible 
to the shipping public. This review goes 
beyond what is required by the statutory 
tariff filing provisions. The current 
practice of extensively reviewing. 
commodity descriptions represents an 
additional cost and confers an 
independent public benefit. 

At this time, it is not possible to 
quantify the amount of Commission 
costs in reviewing tariff and ET filings 
that are attributable to the provision of 
an independent public benefit. 
Therefore, it appears that the approach 
urged by the commenters—that is, the 
even division of these costs between 
filers and the public at large—is the 
most equitable way of resolving the 
issue. Consequently, the Commission is 
reducing the proposed tariff and ET 
filing fees by 50 percent. 

Commenters have argued that the 
imposition of any tariff filing fee is an 
undue burden on the ocean 
transportation industry. They point out 
that the proposed filing fees would be 
a significant additional cost to what 
they have already spent to convert their 


tariffs to the ATFI system. Commenters — 


also submit that the tariff filing fee 
could prompt carriers to file tariff 
information in a more generic manner, 
and could have a chilling effect on the 
filing of independent actions. 

Based.on the Commission’s Own 
assessment and the broad industry 
position that tariff and ET filing fees 
impose an undue burden on the 
industry, the Commission will seek an 
OMB exception for imposing these fees. 
Under OMB Circular A-25, an agency 
may request that OMB grant the agency 
an exception from OMB’s general policy 
of assessing fees, permitting the agency 
to forego assessing fees if conditions 
exist to justify an exception. 

In addition to those discussed above, 
respondents comment on a number of 
other issues concerning tariff and ET 
fiting fees. These are addressed below. 

JCG, PRMSA, and the Japan 
Conferences raise questions about the 


* Section 8 of the 1984 Act, 46 U.S.C. app. 1707; 
section 502 of P.L. 102-582, 46 U.S.C. app: 1707a. 


‘ Commission’s methodology in ~~ 


calculating the proposed fees. JCG and 


- the Japan Conferences question the 


Commission’s methodology as being 
less than thorough, and argue that the 
Commission was unclear in describing 


- -its time allocation methodology.1° 


As explained in the NPR, the - 


~ Commission employed the best 


available data to calculate the proposed 
filing fees, employing inhouse surveys 
to determine the time and cost involved 
in providing particular services. 
Extensive time and motion studies are 
not necessarily required. See Central & - 
Southern, 777 F.2d at 736-37. OMB 
Circular A-25 provides that the “full 
cost fof a service} shall be determined or 
estimated from the best available 
records of the agency, and new cost 
accounting systems need not be 
established solely for this purpose 
{setting fees].”” Section 6d(1)(e). The 
Commission need only provide ‘some 
reasonable basis for its conclusions.” 
Engine Manufacturers, 20 F. 3d at 1177 
The methodology employed by the 
Commission satisfies this standard.11 

‘In addition to providing an extensive 
explanation of the Commission’s 
methodology to calculate its proposed 
fees, the NPR also indicated that a 
detailed summary of the data used to 
arrive at the proposed fees was available 
to the public from the Commission. To 
our knowledge, only one commenter 
availed itself of this opportunity. 

In response to the comment that it is 


- premature to implement a user fee for 


ATFI, the Commission explained in the 
NPR that OMB directed the Commission 
to pursue establishing a tariff filing fee 
in 1994. Further, the Commission 
employed the best available data to 
calculate the proposed fees. Moreover, 
the Commission intends to periodically 
update tariff filing fees, adjusting for 
changes in costs as warranted. 

The Japan Conferences question the 
Commission’s calculations of indirect 
costs assignable to fee-related services. 
They further question why the 
Commission included the proportional’ 
costs of several FMC bureaus and 
offices 12 that are only peripherally 


© JCG contends that it is premature to propose 
user fees based on services provided under a 
system, i.e., ATFI, that is still being developed and 
the costs now being incurred are probably not an 
accurate measure of what should be allocated. 

11 See also National Association of Broadcasters 
v. Federal Communications Commission, 554 F.2d 
1118, 1130 (D.C. Cir. 1976), nothing that “[t]he 
ability to recoup both direct and indirect costs to 
the Government does allow for some range and 
latitute in effecting a reasonable attribution of 
costs.” 

12 Office of the Commissioners, General Counsel, 
Bureau of Administration, and Bureau of Trade 


»Monitoring and ‘Analysis. 


involved with tariff filing, suggesting 
that such expenses be reduced by at 
least 50: percent.?3 ; 

As explained in the NPR, the FMC 


~ generally adopted the ICC’s 


methodology for determining indisect 
costs because the ICC’s fee schedule and 
methodologies have been reviewed by 


- the courts and generally deemed. 
‘acceptable.’* See Central & Southern, 


777 F.2d at 722. Although we developed 
an-indirect cost methedology based on 
the ICC’s experience, we nevertheless 
deducted.a number of expenses to 
calculate the FMC’s indirect costs. For 
example, the ICC employs an indirect 
cost item fer operations overhead; 
which apportions senior executive time 
across fee-generating activities. Because 
we were able to account for senior 
executive time in each service item, a 
separate overhead item would be 
redundant. Accordingly, this ICC 
component was not included in the 
FMC’s calculations. Additionally, in 
calculating our indirect costs, we 
deducted certain expenses that have no 
nexus with any fee activity from the 
office general and administrative 
component of the indirect cost 
calculation (e.g., buying Census data). 

In light of appeals court precedent 
supporting the methodology employed 
in calculating the FMC’s indirect costs, 
and because of the attention given to 
include only those expenses that are 
relevant to our indirect cost 
calculations, the Japan Conferences’ 
arguments are rejected. 

JCG also states that a tariff filing fee 
may act as a disincentive to taking 
independent action by conference 
members, and further, that it could lead 
carriers and conferences to delay tariff 
filing at the expense of clarity. The 
Japan Conferences recommend that the 
Commission calculate a flat per-tariff or 
per-carrier/conference fee that would 
not have, they contend, a disabling 
effect on the independent action process 
or commodity-based tariffs. Similarly, 


-JCG urges the Commission to consider 


establishing a fixed annual fee for each 
tariff filed to avoid repeat billings and 
collections and to reduce both 
Commission and conference/carrier 
administrative time and costs. JCG 


13 The Japan Conferences urge that the 
proportional cost of the Office of the Secretary be 
entirely deducted from the indirect cost calculation 

14The Japan Conference also point out that the 
Commission’s indirect costs, calculated at 99.5 
percent of direct costs, is more than 50 percent 
higher than the ICC’s indirect costs reviewed in 
Central & Southern, supra 777 F.2d at 726-27. 
However, the Japan Conferences fail to take into 
account that the ICC’s indirect costs cited in Central 
& Southern were calculated almost ten years ago, 
and that the ICC’s current indirect cost factor is 
100.8 percent, slightly higher than that of the FMC; 
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contends that a flat fee would also 
create a certainty for filers from the 
standpoint of knowing the annual fees 
that will be paid for tariff filing 
activities. 

Administrative costs may decline if 
the Commission implements a flat 
annual fee for tariff filing. A flat annual 
fee for tariff filing, therefore, has some 
appeal. Further study would be 

, however, to determine the — 
level of a cost-based fee. Also, adoption 
of a flat fee is beyond the scope of this 
rulemaking. 

Lykes argues that the Commission 
should reserve a certain percentage of 
any user fees assessed for system 
enhancement in the future, thereby 
addressing a certain lack of flexibility in 
the current system. According to Lykes, 
these enhanced capabilities should 
include simultaneous multiple tariff 
access, better definition and capabilities 
for inland table construction and 
utilization, and inclusion of transport 
mode in through single factor rate 
filings. Whatever its merit otherwise, 
Lykes’ suggestion is irreconcilable with 
the IOAA and OMB Circular A—25, 
which instruct that user fee collections 
not be used to offset costs of activities * 
that are not related to the specific 
service the Commission is performing 
for an identifiable recipient. 

The Japan Conferences comment that 
ATFI contractor costs should be pro- 
rated between filing and retrieval 
expenses, otherwise the Commission 
will be charging twice for the same 
service. As explained in the NPR, only 
that portion of the ATFI system cost 
allocated to filers was included in the 
proposed filing fee. Because there is no 
double billing of contractor costs, the 
Japan Conferences’ concerns are 
unfounded. 

Hanjin Shipping Co., Ltd. (““Hanjin’’) 
contends that the proposed fees 
constitute a tax on international trade 
because such fees fail to consider 
international comity, that is, other 
countries do not require such filings and 
fees. Hanjin argues that the Commission 
should not impose burdensome fees in 
the United States, where no such fees 
are assessed by foreign gevernments on 
carriers operating there. Contrary to 
Hanjin’s assertions, the propesed tariff 
filing fee is not a tax. The fee is 
designed to recover the full cost to the 
Commission of performing a service that 
provides tariff filers with a special 
benefit, as mandated by OMB Circular 
A-25. In Federal Power Comunission v. 
New Power Co., 415 U.S. 345, 
351 (1974), the Court held that the 
assessment of specific charges to 
specific individuals or companies was 
“within the boundaries of the ‘fee’ 


system and away from the domain of 
‘taxes’.” 

The Tampa Port Authority urges that 
public entities, like itself, be exempted 
from tariff filing fees because they are 
exempted from the Commissien’s 
subscription fees. Exempting port 
authorities from paying: 
fees is a courtesy provided by the 
Commission, since port authorities 
typically. request Commission issuances 
for informational purposes. However, 
tariff filing provides a specific benefit to 
members of the shipping public, 
including port authorities, similar to 
that gained by private entities. No 
distinction would appear to exist 
between the status of public and private 
tariff filers to justify the exemption of 
port authorities from filing fees. 

To address other matters raised 
concerning tariff and ET the 
Commission clarifies that: {1} The tariff 
and ET filing fee will apply even if the 
filing or ET is subsequently rejected; (2) 
billing for ETs will be based on a set of 
terms for an individual service contract 
rather than on each term in the set, e.g., 
a filer of a service contract whe files a 
set of ten essential terms for that 
contract will be billed a total-of $1.65, 
not $16.50; (3) billing for tariff filing 
will be dene according to a filer’s logon 
identification number; and (4} to the 
extent possible, the Commission intends 
to bill filers on a monthly basis. 


Agreement Filing Fees 


Several commenters contend that they 
should not be required to pay the full 
cost of agreement filing because of the 
broad public benefit associated with 
such filings, but do not elaborate on the 
nature and extent of this public benefit. 
They also state that the p 
agreement filing fees will discourage 
regular compliance and encourage 
withholding important changes until 
such time as several changes can be 
filed in a single amendment. 

As stated in the NPR, the processing 
of agreements benefits the filing parties 
because of the concemitant antitrust 
immunity conferred by the Shipping 
Act, 1916, 46 U.S.C. app. § 801 et seq., 
and the Shipping Act of 1984, 46 U.S.C. 
app. § 1701 et seq. Agreements enable 
joint ratemaking or cost-cutting 
measures to accrue to the benefit of the 
signatory parties. The sales revenues or 
cost savings, or both, can add up to 
millions of dollars for one carrier, let 
alone several carriers. While carrier 
savings may eventually benefit the 
public, that benefit is incidental to the 
private benefits enjoyed by the parties to 
agreements filed under the Shipping 
Acts. Concerns that the proposed filing 
fee will have a dampening effect on 


filing agreements, or amendments 
thereto, are ive at best and do 
not weigh against imposing the - 
proposed filing fee. 

General Rate Increase Filing Fee 


Several commenters the 
proposed filing fee for rate 
increases (““GRIs”) in the domestic 
offshore trade, that such 
filings are for the public benefit, and 
that the full cost of such review should 
not be borne by the carrier.15 However 
the p filing fee is based on the 
full cest to the Commission of 
processing GRI filings, and not on the 
broader incidental benefits asseciated 
with a regulated domestic offshore 
trade.*® Further, Commission review of 
GRiIs benefits filers, in that it ensures 
that they comply with statutory 
requirements of the Intercaastal 
Shipping Act, 1933, 46 U.S.C. app. 
section 843 et. seq., i.e., that filed rates 
be just and reasonable. 

The Commission believes that carriers 
operating in the domestic offshore 
trades receive a clear and definite ; 
benefit from GRis, and that any public 
benefit flowing from Commission 
review of such filings is “incidental” to 
the benefits accruing to the filers. The 
benefits to carriers include their 
potential for increased revenues, and 
assistance in meeting their statutory 
duty to charge “just and reasonable” 
rates. Therefore, reduction of the GRI 
filing fee to account for public benefit is 
not warranted. 

Matson Navigation Company, Inc. 
(‘‘Matson’’) regards the imposition of a 
new filing fee at this time as untimely 
It points out that the Commission is 
considering revisions of its methodology 
for determining the reasonableness of a 
carrier’s GRIs.1” Matson states that the 
new GRI fee is based on historic cost 
data and that there is no indication in 
the NPR that the Commission. has yet 
made an analysis of what the costs will 
be under the proposed revised 
methodology. The Commission is 
therefore urged to defer implementation 
of its GRI filing fee preposal until it has 
developed sufficient cost experience 
under the new methodology to justify 
imposition of such a fee. 

Matson’s concerns themselves appear 
untimely, as any new GRI methodology 


15PRMSA comments that the filing. of GRis is part 
of the regulatory regimen established for the benefit 
of the public—to ensure that the shipping public is 
treated fairly and without discrimination. 

16 The NPR explained how filers of GRis in the 
domestic offshore trades specifically benefit 
because of the potential for increased revenues. 

17 See Docket.No. 94-07, Financial ing 
Requirements and Rate-Of-Return Methodolegy in 
the Domestic Offshore Trades, 59 FR 67 {April 7 
1994). 
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is some time away. If and when the 
Commission changes methodologies, the 
cost of processing GRIs under the new 
method will be studied and adjustment 
made accordingly. For now, the 
Commission still employs the current 
method for determining the 
reasonableness of GRIs, and the 
proposed fee reflects the current cost to 
the Commission of analyzing GRls. 

PRMSA comments that including the 
agency’s general and administrative 
costs and other indirect costs (many of 
which PRMSA sees as not pertaining to 
the cost of processing a GRI) is 
unreasonable and improper. It argues 
that carriers should not be required to 
pay Government overhead, which 
includes matters such as travel, 
furniture and other expenses of the 
Commission, and which have little 
bearing on the processing of those 
documents. At a maximum, PRMSA 
urges that the industry should pay only 
those costs that are directly related to 
GRI review. 

As explained in the NPR, the 
Commission employed the best 
available data to calculate the proposed 
filing fees, employing surveys to 
determine the time and cost involved in 
providing particular services. The courts 
have leaned toward reasonableness in 
attributing costs, not necessarily 
exactitude.18 Furthermore, the 
Commission’s method for allocating 
indirect costs follows what has been 
generally accepted in Central & 
Southern. Finally, the Commission 
deducted certain expenses from its 
indirect cost calculations so that only 
relevant expenSes remained in 
calculating the pro fees. 

PRMSA claims that the Commission's 
proposal to cover the full cost of GRI 
filings is arbitrary because recouping the 
full cost does not extend to other types 
of filings such as formal complaints, 
petitions, and informal complaints, 
none of which include the 
Administrative Law Judges’ or Hearing 
Counsel’s time. 

The Commission’s method for the 
assessment of user fees for GRI filings is 
similar to the approach used for other 
Commission activities. The proposed 
fees for filing formal complaints, 
petitions, and informal complaints do 
not include any cost for adjudicatory 
functions that they may require.’ 
Similarly, the proposed fees for GRI and 
agreement filings do not include any 


18 See Engine Manufacturers Associatien, 20 F.3d 
at 1177. : 

19 As the Commission explained in the NPR, 
enforcement activities are not deemed appropriate 
for assessing fees because they are adjudicatory 
functions that have broad public-significance and. 

a quasi-judicial impact. 


cost for adjudicatory functions. The 
filing fee for GRIs only covers the 
analytical staff work in reviewing GRis. 

Finally, PRMSA contends that the 
Commission’s GRI fee of $11,951 is 
inconsistent with the fees charged by 
other agencies. PRMSA cites the ICC, 
which charges a fee of $7,700 to process 
requests for nationwide and regional 
collectively filed GRIs under 49 CFR 
1002.2(f). FMC review of GRI filings in 
the domestic offshore trade is distinct in 
both purpose and resource requirements 
from the ICC’s processing of GRIs. 
Further, while the FMC adopted the 
approach used by the ICC in developing 
a methodology for determining indirect 
costs, we recognized the need to 
develop our own fees due to differing 
cost structures between the two 
agencies. 

The proposed fees 
applications filed by carriers in the 
domestic offshore trades, requesting 
permission to deviate from annual 
reporting requirements, did not elicit 
any comment and are adopted as final. 

Based on the foregoing, the 
Commission is adopting as final the 
proposed new fees, as amended herein. 
Because the Commission finds that 
there is an “independent” public benefit 
associated with tariff and ET filings, the 
Commission is reducing by half the 
tariff filing fee to $.17 per filing object, 
and the ET filing fee to $1.65 per-set. 
See Appendix B for a summary of the 
new fees established in this proceeding. 

To permit sufficient time to develop, 
test, and implement billing procedures 
for collecting tariff and ET filing fees, 
the Commission is delaying the effective 
date for those fees to April 1, 1995. 

In keeping with OMB guidelines, the 
Commission intends to update its fees 
on an annual basis. In updating its fees, 
the Commission will incorporate | 
changes in the wages and salaries of its 
employees into direct labor costs 
associated with its services, and 
recalculate its indirect costs (overhead) 
based on current costs. 

In the NPR, the Commission certified, 
pursuant to section 605(b) of the 
Regulatory Flexibility Act, 5 U.S.C. 
605(b), that the Proposed Rule would 
not have a significant economic impact 
on a substantial number of small 
entities, including small businesses, 
small organizational units, and small 
governmental jurisdictions. The 
Commission did recognize, however, 
that the proposed new fees may have an 
impact on the shipping industry, but not 
of the magnitude that would be contrary 
to the requirements of the Regulatory 
Flexibility Act. 

As mentioned earlier, commenters 
argue that the proposed tariff and ET 


filing fees would significantly increase 
their cost of doing business, and that 
this additional cost coupled with what 
they have already spent to convert their 
paper tariffs to the ATFI system 


. Tepresents an undue burden on the 


industry. 

Under the Regulatory Flexibility Act, 
agencies may examine alternatives to 
minimize the economic burden of 
proposed rules on an industry. Given 
the obligation to assess fees imposed on 
the FMC by the IOAA and OMB Circular 
A-—25, the Commission finds that there 
are no viable alternatives, and that the - 
proposed tariff and ET filing fees, as 
amended herein, are the least 
burdensome choice for the Commission. 


Although there is no apparent 
alternative that would minimize the 
economic burden of tariff and ET filing 
fees on the industry and achieve the 
Commission’s regulatory objective, the 
Commission is pursuing, nevertheless, 
an OMB exception, which would permit 
the Commission to forego collecting 
these fees. If the Commission receives a 
favorable response, the Commission will 
remove these fees from its rules. 


This final rule does not contain any 
collection of information requirements 
as defined by the Paperwork Reduction 
Act of 1980, as amended. Therefore, 
OMB review is not required. 


List of Subjects 
46 CFR Part 514 


Freight, Harbors, Maritime carriers, 
and Reporting and recordkeeping 
requirements. 


46 CFR Part 552 


Maritime carriers, Reporting and 
recordkeeping requirements, and 
Uniform System of Accounts. 


46 CFR Part 560 © 


Administrative practice and 
procedure, Antitrust, Freight, Maritime 
carriers, Penalties, and Reporting and 
recordkeeping requirements. 


46 CFR Part 572 


Administrative practice and 
procedure, Maritime carriers, and 
Reporting:and recordkeeping 
requirements. 


Pursuant to 5 U.S.C. 553, the 
Independent Offices Appropriations 
Act, 31 U.S.C. 9701, and section 17 of 
the Shipping Act of 1984, 46 U.S.C. app. 
1716, the Commission amends title 46 
of the Code of Federal Regulations as 
follows: 
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PART 514—TARIFFS AND SERVICE 
CONTRACTS . 


1. The authority citation for Part 514 
continues to read as follows: ~~ 


Authority: 5 U.S.C. 552 and 553; 31 U.S.C. 
9701; 46 U.S.C. app. 804, 812, 814-817(a), 
820, 833a, 841a, 843, 844, 845, 845a, 845b, 
847, 1702-1712, 1714-1716, 1718, 1721 and 
1722; and sec. 2(b) of Pub. L. 101-92, 103 
Stat. 601. 


* * * * * 


2. In § 514.1, the heading is revised 
and a new paragraph (f) is added to read 
as follows: 


* * * * * 


§514.1 Scope, purpose, requirements, 
penaities and fees. 


* * * * * 


(f) Filing fee. Under the authority of 
the Independent Offices Appropriation 
Act, 31 U.S.C. 9701, the Commission 
assesses a filing fee for ATF filings. See 
§ 514.21(i) for filing fees. 

3. In § 514.21, paragraph (i) is added 
to read as follows: 


§514.21 User charges. 


* * * * x 


(i) Tariff filing fee. The fee for tariff 
filing in either the foreign or domestic 
offshore commerce of the United States 
shall be 17 cents per filing object; the 
fee for filing service contract essential 
terms shall be $1.65 per filing set. 


PART 552—FINANCIAL REPORTS OF 
VESSEL OPERATING COMMON 
CARRIERS BY WATER IN THE 
DOMESTIC OFFSHORE TRADES 


4. The authority citation for Part 552° 
is revised to read as follows: 
Authority: 5 U.S.C. 553; 31 U.S.C. 9701; 46 


U.S.C. app. 817(a), 820, 841a, 843, 844, 845, 
845a, and 847. 


5. In § 552.2, the heading is revised, 
and new paragraphs (c)(3), (d)(3), and 
(f)(3) are added and a sentence is added 
at the end of the paragraph (e) to read 
as follows: 


* * *x * * 


§552.2 General requirements and fees. 

(c) eh oe 

(3) Applications shall be accompanied 
by remittance of a $55 filing fee. 

(d) ®:-2,& 

(3) Applications shall be accompanied 
by remittance of a $165 filing fee. 

(e) * * * Applications shall be 
accompanied by remittance of a $103 
filing fee. 

(f) x * * 

(3) The filing, of proposed rate changes 
described in this paragraph shall be 


accompanied by remittance of a $11,951 
filing fee. 


* * * * * 


PART 560—AGREEMENTS BY 
COMMON CARRIERS AND OTHER | 
PERSONS SUBJECT TO THE 
SHIPPING ACT, 1916 


6. The authority citation for Part 560 
is revised to read as follows: 


Authority: 5 U.S.C. 553; 31 U.S.C. 9701; 46 
U.S.C. app. 814, 817(a), 820, 821, 833a and 
841a. , 


Subpart C—Exemptions 


* * * * * 


7. The following identical text is 
added as §§ 560.302(c), 560.303(c), 
560.304(c), 560.305(c), 560.306(f), 
560.307(g), 560.308(c), and 560,309{d), 
reading as follows: 


* x * * * 


(_) The filing fee for such agreements 
is described. in section 560.401(c). 


* * * * * 


Subpart D—Filing and Form of 
Agreements 


* * * * * 


' 8. In § 560.401, the heading is revised 
and a new paragraph (c) is added to read 
as follows: 


* * * * * 


§ 560.401 Filing of Agreements; fees. 


* * * * * 


(c) Agreement filings for Commission 
action requiring detailed justification 
and review by the Commission shall be 
accompanied by remittance of a $1,402 
filing fee; agreement filings for 
Commission action not requiring 
detailed justification, but requiring 
review by the Commission, shall be 
accompanied by remittance of a. $695 
filing fee; and, agreement filings for 
terminal and carrier exempt agreements 
shall be accompanied by remittance of 
a $120 filing fee. 


PART 572—AGREEMENTS BY 
COMMON CARRIERS AND OTHER 
PERSONS SUBJECT TO THE 
SHIPPING ACT OF 1984 


9. The authority citation for Part 572 
is revised to read as follows: 


‘ Authority: 5 U.S.C. 553; 31 U.S.C. 9701; 46 
U.S.C: app. 1701-1707, 1709-1710, 1712 and 
1714-1717. 


Subpart C—Exemptions 


10. The following identical text is 
added as §§ 572.302(d), 572.303(c), 
572.304(c), 572.305(c), 572.306(f), 
572.307(g), 572.308(e), 572.309{c), 


572.310(c), and 572.311{d) reading as 
follows: ~ 


( ) The filing fee for such agreements 
is described in § 572.401(f). 


* * * * * 


11. In § 572.401, the reading is 
revised, and a new paragraph (f) is 
added to read as follows: 


* * * a * 


§ 572.401 Filing of agreements; filing fees. 


* ~® * * * 


(f) Agreement filings for Commission 
action requiring an Information Form 
and review-by the Commission shall be 
accompanied by remittance of a $1,402 
filing fee; agreement filings for 
Commission action not requiring an 
Information Form, but requiring review 
by the Commission, shall be 
accompanied by remittance of a $695 
filing fee; agreement filings reviewed 
under delegated authority shall be 
accompanied by remittance of a $353 
filing fee; and agreement filings for 
terminal and carrier exempt agreements 
shall be accompanied by remittance of 
a $120 filing fee. 


By the Commission. 
Joseph C. Polking, 
Secretary. 


Note: The following appendices will not 
appear in the Code of Federal Regulations. 


Appendix A 


Conferences and Discussion Agreements and, 
the ATFI Working Group Represented by the 
Joint Carrier Group 


Asia North American Eastbound Rate 
Agreement : ° 

Colombia Discussion Agreement 

Hispaniola Discussion Agreement 

Inter-American Discussion Agreement 

Inter-American Freight Conference 

Inter-American Freight Conference Pacific 
Coast Area 

Inter-American Freight Conference Puerto 
Rico and U.S, Virgin Islands 

Inter-American Freight Conference River 
Plate/Puerto Rico and U.S. Virgin Islands/ 
River Plate 

israel Trade Conference 

Jamaica Discussion Agreement 

Latin American Shipping Services 
Agreement 

Mediterranean/North Pacific Freight 
Conference 

Mediterranean/Puerto Rico Conference 

Pacific Coast/Australia-New Zealand Tariff 
Bureau i 

PANAM Discussion Agreement 

Southeastern Caribbean Discussion 
Agreement 

South Europe American Conference 

The 8900 Lines Agreement 

Transpacific Westbound Rate Agreement 

U.S. Atlantic & Gulf/Australia-New Zealanc 
Conference ie 

U.S. Atlantic & Gulf Hispaniola Freight 
Association 
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U.S. Atlantic & Gulf Port/Eastern 
Mediterranean North Africa Freight 
Conference 

U.S. Atlantic & Gulf/Southeastern Caribbean 
Freight Agreement 

U.S./Panama Freight Association 

Venezuelan American Maritime Association 

West Coast of South America Agreement 

West Coast of South America Discussion 
Agreement 

Westbound Transpacific Stabilization 
Agreement 


ATFI Working Group 


American West African Freight Conference 

Caribbean and Central America Discussion 
Agreement 

The 8900 Lines Agreement 

Inter-American Discussion Agreement 

Inter-American Freight Conference 

Israel Trade Conference 

South Europe American Conference 

Trans-Atiantic Agreement 

Transpacific Westbound Rate Agreement 

U.S. Atlantic & Gulf/Australia-New Zealand 
Conference 


Appendix B 


Federal Maritime Commission, Summary of 
New Fees 





CFR cita- 


Application or 
~~ tion 


service New fee 





Part 514—Tariffs and Service Contracts 





§14.21(i) Tariff filing 17 cents per 
filing ob- 
ject. 

$1.65 per fil- 
ing set. 


Filing a set of 
service con- 
tract essential 
terms. 











Part 552—Financial Reports of Vessei Op- 
erating Common Carriers by Water in 
the Domestic Offshore Trades 





552.2(f) General Rate In- 
crease. 

Application for 55 
Extension of 
Time for Filing. 

Application for 
Submission of 
Alternative 
Data. 

Application for 
Waiver of De- 
tailed Report- 
ing Require- 
ments. 


$11,951 
552.2(c) 


552.2(d) 


552.2(e) 











Part 560—Agreements by Common Car- 
_tiers and Other Persons Subject to the 
Shipping Act, 1916 





560.401 (c) Agreement Fil- 
ings Requiring 
Detailed Jus- 
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FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Part 63 } 
[CC Docket No. 87-266; FCC 94-269] 


Telephone Company-Gable Television 


' Cross-Ownership Rules and 


Regulatory Procedures for Video 
Diaitone Service 


AGENCY: Federal Communications 
Commission. 
ACTION: Final rule. 





SUMMARY: In a Memorandum Opinion 
and Order on Reconsideration in 
Common Carrier Docket 87-266, the 
Commission substantially affirmed the 
Second Report and Order, while 
modifying and clarifying that Order in 
various respects. Among the more 
significant actions, we first reaffirm the 
basic video dialtone regulatory 
construct adopted in the Second Report 


and Order. Local exchange carriers 
(LECs) offering video dialtone service 
must make availablé a common carrier 
platform that provides sufficient 
capacity to serve multiple video 
programmers, and may not allocate all 
or substantially all analog capacity to a 
single “anchor p ” Second, 
we clarify and modify our video 
dialtone policy to help ensure thai 
telephone ratepayers do not have to bear 
the costs of video dialtone. These 
measures should also protect cable - 
operators from potential anticompetitive 
actions by LECs, stemming from LEC 
incentives and opportunities to price 
video dialtone service unreasonably low 
relative to the cost of providing such 
service. For instance, we set forth 
specific guidance for application of our 
pricing rules to ensure that interstate 
video dialtone rates cover video 
dialtone costs—both the incremental 
costs of video dialtone and a reasonable 
allocation of shared plant costs and 
overheads. We also establish a data 
collection program to monitor the 
impact of video dialtone deployment on 
local rates as well as on separation 
results. Third, we modify our assertion 
of exclusive jurisdiction over all video 
dialtone services to recognize that states 
have jurisdiction over intrastate video 
dialtone services. This modification 
should provide a sound jurisdictional 
basis for the exercise of federal and state 
regulatory authority over video dialtone 
services. Finally, we issue a Third 
Further Notice of Proposed Rulemaking 
seeking additional information and 
comment on. various issues not 
adequately addressed in the record 
currently before us. 

EFFECTIVE DATE: January 11, 1995 except 
that paragraphs 7, 80, 85, and 86.of this 
Federal Register Summary shal! be 
effective March 14, 1995. 

FOR FURTHER INFORMATION CONTACT: 
Jane Jackson, (2062) 418-1593 or Gary 
Phillips, (202) 418-1573, Policy and 
Program Planning Division, Common 
Carrier Bureau. 

SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Memorandum Opinion 
and Order on Reconsideration in 
Common Carrier Docket 87-266: 
Telephone Company-Cable Television 
Cross-Ownership Rules, Sections 63.54— 
63.58, adopted October 20, 1994, and 
released November 7, 1994. The 
complete text of this Memorandum 
Opinion and Order on Reconsideration 
is available for inspection and copying, 
Monday through Friday, 9 a.m —4°30 
p-m., in the FCC Reference Room (room 
239), 1919 M Street NW , Washington, 
DC 20554. The complete text of the 
Memorandum Opinion and Order on 
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Reconsideration may also be purchased 
from the Commission’s copy contractor, 
International Transcription Services, 

Inc., 2100 M Street NW., suite 140, 
Washington, DC 20037, (202) 857-3800. 


Paperwork Reduction Act 


1. In the Memorandum Opinion and 
Order on heconsideration, the 
Commission added video dialtone 
service to the basic service categories for 
which it requires that LECs report 
installation and maintenance activities. 
In addition, the Commission required 
that each of the Bell Operating 
Companies (BOCs) and GTE Service 
Corporation (GTE) to file, by March 14, 
1995, a detailed description of the types 
of CPNI to which it anticipates having 
access as a provider of video dialtone 
service. The Commission directed the 
BOCs and GTE to explain how they 
would plan to use such information in 
marketing video dialtone services to 
video programmers or consumers. The 
Commission also required LECs 
providing video dialtone service to 
notify the Chief of the Common Carrier 
Bureau, of any anticipated or existing 
capacity shortfall in their video dialtone 
platform and of plans for addressing 
such shortfall. Such notice must be 
provided within thirty days after the 
LEC becomes aware of an anticipated 
shortfall or within five days after 
denying capacity to a video 
programmer, whichever occurs first. 

_ The public reporting burden for these 
collections of information is estimated 
to average approximately 200 hours per 
response, including the time for 
reviewing instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and 
completing and reviewing these 
collections of information. Send 
comments regarding this burden 
estimate or any other aspect of these 
collections of information, including 
suggestions for reducing the burden, to 
the Federal Communications 
Commission, Records Management 
Branch, Paperwork Reduction Project 
(3060-0149), Washington, DC 20554 
and to the Office of Management and 
Budget, Paperwork Reduction (3060- 
0149), Washington, DC 20503. 


Synopsis of Memorandum Opinion and 
Order on Reconsideration 


2. The Memorandum Opinion and 
Order on Reconsideration clarifies or 
modifies the Second Report and Order, 
57 FR 41106 (September 9, 1992), in 
several respects. These modifications 
are consistent with the Commission’s 
intent to eliminate artificial regulatory 
barriers to competitive entry and to 
efficient investment, thereby facilitating 


competition in video delivery services, 
promoting investment in infrastructure, 
and fostering greater diversity in video 
programming. 

A. Sufficient Capacity to Serve Multiple 
Service Providers 


3. We affirm our requirement that 
telephone companies wishing to offer 
video dialtone service must make 
available a basic common carrier 
platform offering sufficient capacity to 
serve multiple video programmers. This 
requirement will enable multiple video 
programmers to obtain access on 
nondiscriminatory terms to LEC video 
delivery capabilities, thereby fostering 
new and diverse sources of video 
programming and generating 
competition in the provision of such * 
programming to end users. Such 
competition will be generated both 
among users of the video dialtone 
platform and among such users and 
video programmers that use other 
systems, such as cable systems, to 
distribute their products to end users in 
the same geographic area. 

4. We also affirm our requirement that 
video dialtone common carrier 
platforms offer sufficient capacity to 
serve multiple video programmers. 
Without this requirement, video 
dialtone would not be as effective in 
achieving our goal of fostering a 
diversity of information sources to the 
public. This goal was and remains one 
of the key purposes of our video 
dialtone policy. 

5. We reject requests that LECs be 
permitted to allocate all or substantially 
all analog capacity to a single “‘anchor 
programmer.” These requests appear to 
be premised on the assumption that 
only analog capacity allows a viable 
alternative to cable service in the short 
term. To grant these requests would 
thus be inconsistent with the common 
carrier model for video dialtone and our 
requirement that LECs offer sufficient 
capacity to accommodate multiple video 
programmers. 

6. Finally, we affirm our 
expandability requirement, subject to 
the modification discussed below. This 
requirement, we believe, compounds 
the benefits of video dialtone by 
ensuring greater diversity in the sources 
of video programming and fostering 
infrastructure development. This 
requirement is also a critical factor in 
reducing the ability of LECs to 
discriminate in their provision of video 
dialtone service. 

7. While we affirm our capacity and 
expandability requirements, we take 


. this opportunity to elaborate on the 


scope of the expandability obligation. 
As critical as this obligation is to our 


“ 


video dialtone construct, it would not — 
be reasonable to require LECs to expand 
to meet all demand, regardless of 
technical and economic considerations. 
Indeed, such a requirement might well 
discourage LECs from constructing and 
operating video dialtone systems 
because of the risk of excessive idle 
investment. We therefore clarify that, 
under our video dialtone requirements, 
LECs are required to expand whenever, 
and to the extent that, expansion is 


‘ technically feasible and economically 


reasonable. A LEC may not refuse to 
expand simply because it does not wish 
to permit video programmers to offer 
certain types of video programming on 
its video dialtone system. We will 
address claims by LECs that expansion 
is not technically feasible and 
economically reasonable on a case-by- 
case basis in light of all relevant 
circumstances. In this review process, 
we will look to all relevant information 
and data, including the capacity offered 
on other video dialtone systems, data 
relating to demand for video delivery in 
the LEC’s region or in comparable 
regions, and technical data. To monitor 
LEC progress in expanding capacity and 
to ensure that LECs expand in 
accordance with the standards set forth 
herein, we require LECs to notify the 
Chief of the Common Carrier Bureau of 
any anticipated or existing capacity 
shortfall and of plans for addressing 
such shortfall. Such notice must be 
provided within thirty days after the 
LEC becomes aware of an anticipated 
capacity shortfall or within five days 
after denying capacity to a video 
programmer, whichever occurs first. To 
the extent a LEC concludes that 
expansion is not technically feasible or 
economically reasonable at that time, 
the LEC must explain in detail the basis 
for its determination and indicate when 
it anticipates expansion would be 
technically feasible and economically 
reasonable. 


B. Acquisition of Cable Facilities 


8. We substantially affirm our 
decision in the Second Report and 
Order, to prohibit telephone companies 
from acquiring cable facilities in their 
telephone service areas for the provision 
of video dialtone. We believe that 
generally retaining the ban will benefit 
the public by promoting greater 
competition in the delivery of video 
services, increasing the @iversity of 
video programming, arid advancing the 
national communications infrastructure 
At the same time, however, we 
recognize that the ban may effectively 
preclude the deployment of video 
dialtone systems in markets that cannot 
support an additional wired video 
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delivery.system and could in those 
markets impede our goal of eliminating 
regulatory barriers to investment. In the 
Thifd Further Notice of Proposed 
Rulemaking, we seek information and 
comment that would permit us to 
develop criteria for identifying those 
markets. We also propose to amend our 
Tules so that these criteria serve as the 
basis for either an automatic exception 
to the ban or a presumption that the ban 
should not apply. 

9. In general, opponents of the ban 
assert that it is an inefficient and 
counterproductive means of 
implementing video dialtone, and one 
that is likely to deter widespread 
deployment of video dialtone. Contrary 
to these assertions, we believe that 
retaining the ban in areas where 
facilities-based competition is viable 
will spur the development of 
competitive wire-based video delivery 
systems, thereby offering significant 
benefits to consumers. First, the added 
competition will likely provide a check 
on both cable and video dialtone rates. 
LECs that charge too much for video 
dialtone delivery services will face the 
risk that video programmers will forgo 
video dialtone service and rely on cable 
systems for distribution of their product. 
To the extent that competition can 
provide a check on video dialtone rates, 
video programmers will be able to lower 
their rates to consumers. This, in turn, 
would constrain cable rates. Second, 
competition between cable operators 

~ and LECs would give both incentives to 
invest in infrastructure and develop 
new and innovative services to increase 
the attractiveness of their products to 
consumers. Third, the availability of 
additional distribution systems would 
offer increased channel capacity, 
thereby fostering greater diversity of 
programming options for consumers. 
Retaining the ban could also facilitate 
the development of competitive local 
telephone networks by cable operators. 

10. By contrast, if we eliminate the 
ban, LECs might seek to acquire cable 
systems in their service areas to 
eliminate competition in the provision 
of video delivery services. They might 
also have incentives to acquire cable 
facilities to eliminate a likely competitor 
in the provision of local telephone 
services. At the same time, elimination 
of the ban would unacceptably increase 
cable operator’s incentives to move their 
video programming to a LEC’s video 
dialtone system, rather than make the 
changes necessary to respond effectively 
to competition. We therefore disagree 
with parties who argue that eliminating 
the ban would allow market forces to 
dictate the deployment of video dialtone 
technology. 


11. While we thus generally retain the 
ban on acquisitions of cable facilities for 
provision of video dialtone, we 
conclude that allowing telephone 
companies to lease cable company drop 
wires, if the lease is limited in scope 
and duration, should be permitted. Our 
prohibition on acquisitions of in-region 
cable facilities is intended generally to 
encourage the development of 
competing LEC and cable video delivery 
systems. We do not believe that 
permitting LECs to lease drop wires 
from a cable operator for a limited term 
of three years on a non-exclusive basis 
will impede the realization of this goal. 
In particular, we do not-believe that any 
revenues that a cable operator may 
derive from such leases would be 
sufficient to affect materially its 
decision to use video dialtone or 
provide a competitive transmission 
service. Moreover, permitting LECs to 
lease cable drops could accelerate the 
delivery of video dialtone services to 
end users and thus increase competition 
in the video marketplace. Therefore, we 
do not prohibit such leasing 
arrangements, provided they are 
executed for non-renewable terms no 
longer than three years. At the 
conclusion of the three-year period, 
LECs are prohibited from acquiring the 
cable drop wires. 

12. We also prohibit LECs from 
acquiring exclusive rights to use cable 
drops. Specifically, LECs may not 
unreasonably restrict the access of any 
video programmer to leased cable drops, 
nor may they restrict cable operators 
from providing to third parties drops 
not covered by the LEC lease. We will 
require any LEC proposing to lease cable 
drop wires to describe in its Section 214 
video dialtone application the material 
terms of that lease, including the cost of 
the lease to the LEC. We will scrutinize 
these terms to ensure that they are 
reasonable and, in particular, do not 
undermine our goal of promoting 
competitive wire-based video systems. 


C. Ownership Affiliation Standards 


13. We affirm the ownership. 
affiliation standard of up to 5%, as 
adopted in the Second Report and 
Order. We modify the Second Report 
and Order, however, by defining more 
clearly the application of the standard. 
For example, we hold that, while a 
nonvoting ownership interest, which 
confers no power to control or influence 
decision making, may not implicate the 
purposes of the mass media multiple 
ownership rules, that same interest may 
raise concern about incentives for 
discrimination. The same could be true 
for a 49% interest in an entity with a 
single majority shareholder. In light of 


these different goals, we decline to 
apply all aspects of the mass media 
multiple ownership rules to video 
dialtone. We do, however, modify the 
Second Report and Order, by clarifying 
that the provisions of our mass media 
multiple ownership standards relating 
to vertical ownership chains, not 
involving investment companies, do 
apply in the video dialtone context. 
While the Second Report and Order did 
not specifically address this issue, these 
rules are essential to ensure that LECs 
cannot avoid ownership limitations by 
using intervening corporate entities. We 
also hold that, consistent with the 
statutory prohibition on provision by 
LECs of video programming to 
subscribers in their telephone service 
areas, an LEC may not hold an 
ownership interest of 5% or greater in 
a video programmer that offers service 
in the LEC’s telephone service area. For 
purposes of the video dialtone rules, we 
define a video programmer as any 
person who provides video 
programming directly, or indirectly 
through an affiliate, to subscribers. Any 
entity shall be deemed to “provide” 
video programming if it determines how 
video programming is presented for sale 
to subscribers, including making 
decisions concerning the bundling or 
“tiering” of the programming or the 
price, terms, or conditions on which the 
programming is offered to subscribers. 
14. We clarify that our cross- 
ownership rules do not prohibit LECs_. 
from owning video programming, even 
programming that another, independent 
programmer (i.e., a programmer neither 
owned nor controlled by the LEC) 
provides over the LEC’s video dialtone 
system. Nor is any LEC prohibited from 
owning entities that provide video 
programming outside its service area. 
LECs may not, however, provide or 
distribute any video programming 
directly to subscribers in their telephone 
service area. Further, LECs may not hold 
a cognizable ownership interest, as 
defined above, in any entity that 
provides video programming directly to 
subscribers in their telephone service. 
area. 


D. Non-Ownership Relationships and 
Activities Between Telephone 
Companies and Video Programmers 


15. We affirm our decision to permit 
LECs to enter into non-ownership 
relationships that exceed a carrier-user 
relationship with video programmers, 
but modify our rules in this area in 
several respects. We relax these rules in 
two respects: First, we permit LECs to 
offer enhanced and other nonregulated 
services related to video programming 
to any video programmer, in areas 
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substantially served by a video dialtone 
platform, without regard to whether the 
video programmer purchasing such 
services has a nexus to that platform. An 
area shall be considered substantially 
served by a video dialtone platform if 
video dialtone service is available to a 
significant majority—i.e., 70%—of the 
households in that area. Second, we 
permit LECs to enter into certain other 
types of non-ownership relationships 
with video rs who are not 
franchised cable operators, without 
regard to the existence of a video 
dialtone platform. 

16. We also tighten the non- 
ownership rules in two respects. First, 
we generally prohibit LECs from 
ex the carrier-user relationship 
in their telephone service area with 

cable operators, except to 
provide enhanced or other nonregulated 
services related to the provision 4 video 
programming in areas substantially 
served by a video dialtone platform, or 
to lease cable drop wires. Second, we 
generally prohibit affiliations between 
LECs and any video programmer for the 
noo es of operating a basic video 
dialton: 


17. We relax our non-ownership rules 
as described above because those rules 
as originally structured appear to be 
more restrictive than necessary to 
achieve our objectives. In the Second 
Report and Order, we permitted LECs to 
exceed the carrier-user relationship with 
a video programmer, but only if that 
programmer was a customer of, 
interconnected with, or shared the 
construction or operation of the basic 
video dialtone platirom. In requiring 
this connection, we explained that we 
believed it necessary “‘to assure that, in 
exceeding the current carrier-user 
relationship, telephone companies will 
both provide the basic platform to video 
programmers and use it as the basis for 
their own participation in the video 
marketplace.” We were concerned that, 
absent this link, telephone companies 
might forego investing in video dialtone, 
limiting themselves instead to providing 
services on existing cable facilities. 

18. We conclude that our goal of 
encouraging LECs to build and use basic 
video dialtone platforms can be 
achieved without requiring that 
purchasers of LEC enhanced or other 
nonregulated services related to the 
provision of video programming 
maintain a nexus te those platforms. So 
long as a LEC has built a basic platform 
that satisfies our video dialione 
requirements, and that is available in a 
particular video programmer's service 
area, there is no public interest 
justification for prohibiting the LEC 
fom offering enhanced or cther 


nonregulated services to that video 
programmer, even if the programmer 
has no nexus to the platform. Indeed, 
permitting that video programmer to 
purchase such services from the LEC 
expands the range of potential 
customers of LEC enhanced ahd 
noaregulated services, thereby 
increasing LEC incentives to build video 
dialtone systems. At the same time, 
permitting LECs to provide services to 
video programmers who have no nexus 
to a video dialtone platform, including 
cable operators, benefits video 
programmers by enabling them to take 
advantage of such services, even if they 
choose not to use video dialtone as their 
transmission medium. 

19. We recognize that a video 
programmer’s service area often will not 
coincide precisely with the area served 
by a video dialtone platform. For 
example, a cable operator's franchise 
service area that substantially overlaps a 
video dialtone service area may include 
households outside the video dialtone 
service area. In that situation, so long as 
the LEC has made video dialtone 
available to a significant majority of the 
households in the area in which the 
cable company seeks enhanced or other 
nonregulated services from the LEC, 
there would be no reason to prohibit the 
LEC from providing enhanced or other 
nonregulated services to that cable 
operator. We therefore hold that LECs 
may provide enhanced and other 
nenregulated services within their 
telephone service area to a video 
programmer if video dialtone is 
available to a significant majority of the 
households in the area in which the 
video programmer seeks such services. 
We also hold that, for purposes of 
applying this rule, 70% of the 
households in the area in which a video 
programmer seeks enhanced or other 
nonregulated services would constitute 
a “significant majority.” We 
acknowledge that this seventy percent 
standard is not the only standard that 
we could have adopted. We believe, 
however, that this standard is 
reasonable because it does require that 
video dialtone be available to a 
significant majority of households 
within the area in which the video 
programmer seeks to take LEC 
nonregulated services and thus provides 
LECs with the necessary incentives to 
deploy video dialtene. 

'e also permit LECs to enter into 
certain other non-ewnership 
relationships (e.g., joint ventures and 
debt financing) within their service area 
with video programmers who are not 
cable operators, without regard to the 
existence of a video dialtone platform. 
Ehntinating the requirement that LDCs 


build a video dialtone platform before 
will not compromise our goal of 
encouraging video dialtone deployntent. 
The revenues offered by a video 
dialtone system, including the ability of 
LECs to provide enhanced and other 
nonregulated services in areas 

su y served by video dialtone, 
should provide ample incentives for 
LECs to construct video dialtone 
platforms. Indeed, it is not clear that the 
rule adopted in the Second Report and 
Order, would further the goal of 
ensuring widespread deployment of 
video dialtone systems. Under that rule, 
it could be argued that a LEC could 
enter into a non-ownership relationship 
with any video programmer who had a 
nexus to a Single video dialtone 
platform of that LEC. Thus, for example, 
a LEC could provide debt financing to 

a national video programmer if that 
programmer offered one program on one 
video dialtone platform operated by that 
LEC. We do not believe that this - 
required nexus has a sufficiently 
compelling relationship to our goals te 
retain it. : 

21. While we thus liberalize our non- 
ownership relationship rules in certain 
respects, we also narrow these rules in 
other respects. First, we generally 
prohibit LECs from exceeding the 
carrier-user relationship in their 
telephone service area with any 
franchised cable operator, except {as 
described above) to provide enhanced or 
other nonregulated services related to 
the provision of video programming in 
an area substantially served by a video 
dialtone platform, or to lease cable drop 
wires. One of the primary goals of this 
proceeding is to lay the groundwork for 
the development of competition in wire 
based video delivery services. We 
believe that allowing a broad range of 
affiliations between LECs and cable 
operators in a LEC’s telephone service 
area could undermine this goal. For 
example, permitting LECs and cable 
operators to construct or operate jointly 
a video dialtone platform could 
encourage cable operators to abandon 


their facilities in favor of the video 


dialtone platform. indeed, we consider 
it highly unlikely that a cable operator 
would participate in the construction or 
operation of a video dialtone system 
unless it planned to use or was using 
that platform. in that event, the public 
would lose the benefit of competition 
provided by the cable system. 
Conversely, LECs might be inclined to 
underwrite a cable operator instead of 
building competing video distribution 
systems. Moreover, even in markets in 
which LECs build video, dialtone 
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systems, incentives to compete 
vigorously could be tempered by debt 
financing, joint ventures, and other non- 
ownership relationships with the cable 
operator. We are particularly concerned 
about that possibility given that, in the 
near-term, the LEC and cable operator 
are likely to be the only two wire-based 
video systems in most markets. Under 
the circumstances, the risks of 
anticompetitive consequences outweigh 
any public gain that could be offered by 
permitting such relationships. 

22. Second, we generally prohibit 
cable operators or any other video 
programmers from participating in the 
operation of a basic video dialtone 
platform. Unlike LECs, which are 
subject to Title II of the 
Communications Act, and, in the case of 
the largest LECs, nonstructural 
safeguards designed to prevent or reveal 
discrimination, video programmers are 
subject to no Title II nondiscrimination 
obligations or requirements. We 
therefore conclude that, without special 
safeguards, permitting video 
programmers wide latitude in 
participating in the operation of the 
basic video dialtone platform raises too 
great a risk of discrimination. 
Nevertheless, we may permit discrete 
roles for video programmers in 
operating the video dialtone platform if 
we conclude that the benefits of 
permitting such roles outweigh any risk 
of discrimination that they raise. 

23. These modifications, aside, we 
otherwise affirm our rules governing 
non-ownership affiliations. We also 
affirm that we are not statutorily 
precluded from allowing LECs to exceed 
the carrier-user relationship in 
providing video dialtone service. 

24. To summarize, LECs may provide 
~ enhanced or other nonregulated services 
related to the provision of video 
programming to any video programmer, 
including a cable operator, in areas 
substantially served by a video dialtone 
platform. LECs may also enter into other 
types of non-ownership relationships 
with video programmers that are not 
franchised cable operators, except that 
they generally may not jointly operate 
the video dialtone platform. LECs may 
not, however, otherwise exceed the 
carrier-user relationship in their 
telephone service area with franchised 
cable operators, except to lease cable 
drop wires. We believe that these 
modifications of the non-ownership 
affiliation rules make them more 
consistent with our overall video 
dialtone policies. 

25. We note that LECs remain 
unrestricted in the provision of 
enhanced or other nonregulated services 
unrelated to the provision of video 


programming, whether within or 
outside the LEC service area. LECs also 
remain unrestricted in the provision of 


- video programming directly to 


subscribers outside their service area. 
Finally, for purposes of our non- 
ownership affiliation rules, we will treat 
debt that is convertible to stock as non- 
cognizable unless the interest is 
converted, or, based on an analysis of 
the specific facts involved, we conclude 
that the interest confers control over a 
video programmer. This is consistent 
with our treatment of convertible debt 
in other areas. Moreover, to the extent 
the equity interest would be 
impermissible, LECs would be unable 
lawfully to convert the debt. Therefore, 
it is proper to view it as debt, rather 
than equity, unless and until any such 
conversion occurs. 
E. Definition of Video Programming 

26. We affirm our interpretation of the 
statutory definition of video 
programming set forth in the Second 
Report and Order. We believe that the 
Commission’s interpretation most 
closely comports with congressional 
intent in enacting the 1984 Cable Act. 
We also affirm the Commission’s 
conclusion that video-on-demand 
images can be severed from the 
interactive functionalities and thereby 
constitute video programming. 


F. Federal and State Jurisdiction 


27. We modify our assertion in the 
Second Report and Order, of exclusive 
jurisdiction over all video dialtone 
services. We hold that we have 
exclusive jurisdiction over only 
interstate video dialtone services, which 
include services involving delivery of 
video communications that are part of a 
continuous stream of communication 
provided at least partially by means of 
radio waves. We hold that states have 
jurisdiction over intrastate video 
dialtone services. 

28. In General Telephone of California 
v. FCC, the court held that channel 
service provided by a LEC for a cable 
operator, formerly known as a 
community antenna television operator, 
is ‘‘an integral component in an 
indivisible dissemination system which 
forms an interstate channel of 
communication from the broadcaster to 
the viewer.” The court held that the 
Commission has exclusive jurisdiction 
over LEC provision of services that form 
part of a broadcast transmission. 
Because broadcasting is inherently 
interstate, the court held, LEC delivery 
of signals that have been broadcast over 
radio waves is interstate, even if the LEC 
delivers such signals over physically 
intrastate facilities. 


29. Consistent with General 
Telephone of California v. FCC, we 
conclude that broadcast or other radio- 
based video signals delivered by a LEC 
over a video dialtone system constitute 
an integral part of an interstate radio 
transmission service. Accordingly, we 
have exclusive jurisdiction over video 
dialtone services involving delivery of 
video communications that are part of a 
continuous stream of communication 
provided at least partially by means of 
radio waves. A determination of 
whether certain other, non-radio-based , 
video dialtone services are interstate 
and thus within our exclusive 


jurisdiction depends upon the nature of 


the communication, as in the telephone 
context. For example, we have exclusive 
jurisdiction over all video dialtone 
services provided between two or more 
states because such services are 
interstate. In contrast, under Section 
2(b) of the Communications Act, states 
retain authority to regulate intrastate 
video dialtone service to the extent such 
regulation has not been preempted by 
the Commission under the standards set 
forth in Louisiana Public Service 
Commission v. FCC and its progeny. For 
example, states have jurisdiction over 
the delivery by wire of video 
programming between a video library 
and an end-user located within the same 
state, as part of a video-on-demand 
service. 


30. While we do not in this 
proceeding preempt any state regulation 
of intrastate video dialtone services, we 
note that we have already preempted 
certain state regulations of BOC . 
provision of enhanced services in the 
BOC Safeguards Order, 57 FR 4373 
(February 5, 1992). In that decision, we 
preempted any state regulation 
requiring (1) Separation of facilities and 
personnel to provide the intrastate 
portion of jurisdictionally mixed 
enhanced services; or (2) prior 
authorization for use of Customer 
Proprietary Network Information (CPNI) 
whenever such authorization is not 
required by our rules. Because we have 
explicitly applied our existing enhanced 
services safeguards to video dialtone, 
state regulation in the areas preempted 
in the BOC Safeguards Order, are also 
preempted by that decision in the video 
dialtone context. We reject various 
parties’ requests for broader preemption 
at this time, but we will consider 
preempting any state regulation of 
intrastate video dialtone service that is 
not severable from interstate service if 
such regulation would negate federal 
policy 
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G. Section 214 Process 


31. We now affirm our decision to 
require LECs to obtain approval 
pursuant te Section 214 of the Act 
before beginning construction of video 
dialtone facilities or offering video 
dialtone service. We reject arguments 
that we lack authority to require such 
approval or that we should refrain from 
exercising that authority at this time. 
Because video dialtone is based upon 
new and evolving technologies, the 
Section 214 process is critical to our 
ability to ensure that video dialtone is 
implemented in.a manner that best 
serves the public interest. Nevertheless, 
we permit LECs to seek generic approval 
of these aspects of a video dialtone 
system that do not require case-by-case 
review. In addition, we anticipate that, 
over time, as the service evolves and 
precedents are established, it may no 
longer be necessary to require the same 
level of Section 214 scrutiny to future 
video dialtone offerings. We will 
consider, at that time, on our own 
motion or on petitions of parties, 
streamlining our Section 214 
requirements for video dialtone 
offerings. 


1 FCC Authority to Require Section 214 
Certification 


32. Asan initial matter, we conclude 
that ‘the ‘Cammission has jurisdiction to 
require LEGs to obtain Section 214 
certification to upgrade existing 
facilities to provide video dialtone. 
Section 214{a) requires a carrier to 
obtain certification before constructing 
or extending a line it will use for 
interstate communications. Even 
facilities that are wholly located within 
a state are interstate for Section 214 
purposes, ifa LEC uses those facilities 
at least in part for interstate 
communications. 

33. We conclude further that an 
upgrade of LEC facilities te offer video 
dialtone service constitutes the 
establishment er extension of a “line” 
pursuant te Section 214. In 1944, 

amended Section 214 to define 
“line” asa “channel of communication 
established by appropriate equipment 
* * *™ Because video dialtone systems 
create new channels of communication, 
the systems constitute the establishment 
cf lines under Section 214. 

34. We also conclude that video 
dialtone systems involve ‘new 
construction.” The exemption in 
Section 214 fer “any installation, 
replacement, er other changes in plant, 
operation, er equipment, other than new 
construction” applies only if no new 
constructi@n @ccurs, or any new 
construction or installation is minar 





The upgrading of existing facilities to be 
used for video dialtone thus does not 


- fall within this exemption. 


35. Furthermore, we conclude that 
new construction occurs even when 
LECs upgrade existing facilities to 
provide video dialtone through the 
addition of small amounts of 
equipment, because such upgrades 
enable the LECs to offer a new and 
different type of interstate service. 
Section 214 requires a carrier to obtain 
certification before upgrading existing 
intrastate facilities for interstate service. 
Thus, upgrading customer loops, which 
are currently used primarily for 
intrastate local exchange service, to 
provide video dialtone service, 
constitutes “new construction,” and 
Section 214 certification is required. 
Moreover, because the construction of 
video dialtone systems does not 
constitute the construction of “local, 
branch, or terminal lines not exceeding 
ten miles in dength,” we reject 
arguments that we should apply the 
statutery exemption contained in 
Section 214(a}(2) of the 
Communications Act to LEC video 
dialtone Section 214 applications. 


2. Elimination or Streamlining of 
Section 214 Requirement for Video 
Dialtone 


36. We decline to eliminate or 
streamline the Section 214 certification 
process at this time. We reject 
arguments that the tariff review process 
is at this time, by itself, an adequate 
mechanism for overseeing video 
dialtone deployment. Because video 
dialtone is an emerging technology, and 
because we anticipate and encourage 
variations in networks, architectures, 
technolegy, and :services, many 
important policy issues would likely be 
raised only in connection with specific 
video dialtone proposals. Therefore, 
streamlining our Section 214 process 
could preclude us from properly 
overseeing video dialtone deployment. 

37. For similar reasons, we also 
decline to limit the type of construction 
or deployment subject to full Section 
214 review. Particularly during the early 


stages of video dialtone implementation, 


even those applications that propose 
previously approved architectures may 
pose other issues that warrant careful 
consideration in the context of that 
specific osal. 

38. Wi aeuade not streamline our 
Section 214 process at this time, we will 
consider generic applications for 
approval of those aspects of a Sectien 
214 application that do not require case- 
by-case consideration. These generic 
applications can serve to narrow the 
range of issues to be considered in the 


Section 214 recess. We also note that 
we anticipate that, as video dialtone 
evolves, and we develop a body of 
precedent governing its implementation, 
the Section 214 process may become a 
less critical vehicle for identifying and 
addressing policy issues, thereby 


‘making streamlining apprepriate at that 


time. 

39. Finally, as another pessible means 
of expediting the Section 214 process, 
we direct the Bureau to consider 
whether it would serve the public 
interest to clarify in a Pabiic Notice the 
basic infermation that the Commission 
requires in a video dialtone Section 214 
application. We nate that the Bureau 
has found it necessary te request 
additional information frem LECs in 
connection with the Bureau's review of 
virtually every application that has been 
filed for Section 214 authorization to 
construct a commercial video dialtone 
system. Further clarification of the 
information required in a Section 214 
application could help LECs avoid the 
delays that necessarily result when 
applications have to be supplemented. 


3. Delaying Section 214 Certifications 


40. We determined in the Second 
Report and Order, and affirm now that 
our existing rules and safeguards 
generally will prevent improper cross- 
subsidization and discrimination by — 
LECs in the provision of video dialtone. 
Therefore, we do not believe that an 
additional comprehensive review of 
these rules is necessary prior to the 
implementation of video dialtone 
service. Indeed, to the extent that any 
further changes in these rules may be 
necessary, permitting deployment of 
video dialtone should provide us with 
a better basis for fashioning such 
changes. While we thus decline to defer 
consideration of Section 214 
applications pending a comprehensive 
review of our rules, we will condition 
the granting of each Section 214 
certificate on implementation of any 
accounting and other safeguards that we 
have adopted or subsequently adopt. 


H. Cross-Subsidy/Pricing issues 
1. Overview 


41. We conclude that initial video 
dialtone service offerings by LECs 
subject to price cap reguiation shoula be 
subject to the existing price cap rules. 
Proceeding under existing price cap 
rules is consistent with eliminating 
regulatory barriers and distorted 
incentives to efficient investment in 
telecommunicatinns facilities, thereby 
serving our goals of increasing video 
services competition and investment in 
telecommmunications infrastructure, and 
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promoting greater diversity of video 
programming. We also conclude that 
these rules, as further delineated below, 
should protect telephone ratepayers 
from improperly subsidizing video 
dialtone service. 

42. As Joint Petitioners point out, 
LECs, along with other 
telecommunications providers, may, 
over time, invest billiens of dollars te 
build a modern telecommunications 
infrastructure. We share their concern 
regarding possible effects of video 

. dialtone investment on basic regulated 

.telephone.rates, and possible 
anticompetitive results with respect to 
cable television service and other 
multichannel video programming 
distributors. We are committed to 
implementing video dialtone in a 
manner that does not subject basic 
telephone ratepayers to unreasonable 
rate increases or allow improper cross- 
subsidization. We do not, however, 
agree that ratepayer protection requires 
that this Commission adopt 
comprehensive, video dialtone-specific 
accounting and cost allocation rules 
before authorizing video dialtone 
services. 

43. Contrary to the arguments of the 
Joint Petitioners, this Commission's 
actions in authorizing interstate video 
dialtone services wiil not require 
increases in telephone rates on the order 

- of $20 per month to pay for the cost of 
a nationwide fiber-to-the-home network. 
No LEC Section 214 application for 
video dialtone service has proposed a 
fiber-to-the-home architecture, and it 
appears unlikely based on the record 
that anyone will. In addition, where 
integrated networks are proposed, much 
of the investment will be used in the 
provision of intrastatetelephone — 
services, and will require the necessary 
state regulatory approvals. We also note 
that investment in video dialtone will, 
of necessity, proceed over a period of 
years, permitting Federal and State 
regulators to monitor the results of the 
initial deployments and take any actions 
that might be needed to prevent large 
amounts of video dialtone investment 
from being improperly shifted to 
ratepayers. 

44. We decline, however, to adopt 
technology-specific cost accounting 
rules, The record in this proceeding 
demonstrates that such cost accounting 
rules can be rapidly overtaken by 
technological or marketplace changes. 
Joint Petitioners, for example, supported 
in their pleadings the establishment of 
accounts to identify loop investment as 
either copper or fiber. Such accounts, 
had we adopted them in 1992, would no 
longer serve the purposes envisioned by 
their proponents because carriers have 


since that time developed proposals to 
incorporate a third transmission 
medium, coaxial cable, into the loop. 

45. While we do not propose to 
amend Parts 32, 64, 36, and 69 of our 
rules before authorizing video dialtone 
services, we find that adjustments are 
necessary to fit video dialtene into our 
regulatory program. These adjustments, 
which will be implemented on a case- 
by-case basis and do not require further 
rulemaking at this time, are explained 
below. 

46. We view the price cap regulatory 
regime, and not the Part 36/Part 69 cost 
allocation scheme, as our primary 
means of protecting the telephone 
customers of price cap LECs from 
unreasonably high rates. Under price 
caps, a LEC has no guarantee that it will 
be able to recover increased costs in 
telephone rates. Its incentive to “shift” 
costs from video dialtone to regulated 
telephene services is thus greatly 
reduced. 

47. In addition, the price cap baskets 
and service categories limit the extent to 
which price reductions in one service 
can be offset by price increases in 
another. We conclude that a separate 
price caps basket for video dialtone 
services may be necessary both to 
protect interstate telephone ratepayers 
and to deter anti-cqmpetitive pricing of 
video dialtone services. Therefore, in 





-the Price Caps Perfprmance Review 


docket, 59 FR 23042 (May 4, 1994), we 
will seek comment on a proposal to 
establish that basket. 

48. We recognize that LECs under rate 
base/rate of return regulation {ROR) or 
the optional incentive plan may also 
wish to develop video dialtone services. 
Such carriers will bear the burden of 
demonstrating to us how they wiil 
ensure that the costs. of video dialtone 
will not be improperly recovered in the 
rates charged for other interstate 
services. They, like the price cap LECs, 
will also be required to comply with the 
other safeguards adopted in the 
Memorandum Opinion and Order on 
Reconsideration. 

49. We deny requests by parties that 
seek a comprehensive examination of 
both jurisdictional separations and 
access charge rules in this proceeding. 
As explained above, we believe our 
existing rules adequately protect 
consumers against improper cross- 
subsidy and anti-competitive activity at 
this time. As video dialtone systems are 
implemented and we gain more 
experience with this new service, we 
can amend our rules if necessary or 
appropriate to address unanticipated 
problems er results. We agree that long- 
term video dialtone cost allocation 
issues would be a part of any 


comprehensive review of Parts 36 or 69 
We deo net think, however, that the 
public interest would be well served by 
postponing for consumers the benefits 
that video dialtone services may offer 
pending the commencement and 
completion of such proceedings. 
Therefore, and for the reasons discussed 
in more detail below, we reject requests 
for adoption of video dialtone-specific 
accounting, cost allocation, separations, 
and pricing rules prior to granting,video 
dialtone authorizations. 

2. Part 32—Uniferm System Accounts 
for Telecommunications Companies 


50. We reject the parties’ requests that 
we amend our accounting rules to 
require carriers providing video dialtone 
to segregate all video plant investment 
in new Part 32 accounts or separate 
subaccounts. Part 32 accounting rules 
were designed to create a stable basic 
account structure that would net require 
modifications as technologies, services, 
or reporting requirements change. 

51. We further conclude that, in the 
case of video dialtone, our regulatory 
information needs can be satisfied 
without making permanent changes to 
the accounting system at this time. 
Because it would help our monitoring 
effort and tariff review process to have 
a record of LEC video dialtone costs, we 
hereby require that LECs offering video 
dialtone identify ali video dialtone costs 
by establishing two sets of subsidiary 
accounting records: one te capture the 
revenues, investments and expenses 
wholly dedicated to video dialtene, the 


_ Other to capture any revenues, 


investments and expenses that are 
shared between video dialtone and the 
provision of other services. These 
accounting records will also assist state 
regulators in assuring that video 
dialtone costs are not improperly 
included in local rates. LECs authorized 
to provide video dialtone must file a 
summary of these subsidiary records 
with the Commission on a quarterly . 
basis. All video dialtone Section 214 
authorizations will be conditioned upon 
compliance with this requirement. We 
delegate to the Chief, Common Carrier 
Bureau, the authority to determine the 
content and format of the subsidiary 
accounting records as well as the 
quarterly reports. 


3. Part 64—Separation of Regulated and 
Nonregulated Cests 


52. We reject claims that we should 
amend Part 64 because current rules 
would not prevent LECs from 
improperly subsidizing video dialtone 
nonregulated services. 10 the contrary, 
we conclude that existing Part 64 rules 
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do not require modification to prevent 
such an outcome. 

53. The Joint Cost rules set forth in 
Part 64 were formulated to 
accommodate new enhanced services 


offerings in an increasingly competitive - 


telecommunications environment. Part 
64, for the most part, does not prescribe 
cost categories or allocation factors. 
Rather, each carrier selects, subject to 
public comment and Commission 
review, the cost pools and allocators it 
needs to identify the costs of all of its 
nonregulated activities. The 
Commission chose this approach 
because it believed that the mix of 
nonregulated activities and the 
organizational structure would vary 
widely from carrier to carrier, and that 
a single, prescribed manual could not 
adequately encompass the possible 
variations. No party has shown that 
video dialtone-related nonregulated 
products and services will exhibit, 
initially, less variety than other 
nonregulated activities, or will be more 
amenable to uniform treatment. 
Similarly, parties that object to the 
aggregation of video dialtone-related 

. nonregulated costs with the costs of 
other nonregulated activities fail to 
explain what valid regulatory purpose 
of this Commission would be served by 
revisiting our determination in the Joint 
Cost Order, 52 FR 6557 (March 4, 1987), 
to avoid product-specific cost 
allocations to nonregulated products 
and services. Therefore, we decline to 
promulgate video dialtone-specific cost 
allocation rules for nonregulated 
activities related to video dialtone 
service at this time. However, we may 
require uniformity in the video dialtone 
cost allocation procedures in the future 
as we gain experience with video 
dialtone services and LEC Part 32 
erg: accounting records. 

54. Under our rules, interested 
parties, as well as the Commission, will 
have ample opportunity to review the 
application of Part 64 to video dialtone- 
related nonregulated offerings. All LECs 
with $100 million or more in annual 
operating revenues are required to keep 
their current Part 64 Cost Allocation 
Manuals (CAMs) on file with this 
Commission. To assist State regulators 
and other interested parties in tracking 
video dialtone-related CAM filings, we 
hereby require that any LEC receiving 
authorization to provide video dialtone 
file CAM amendments within thirty 
days after the effective date of the 
Section 214 authorization and at least 
sixty days prior to providing 
nonregulated products or services 
related to video dialtone. Video 
dialtone-related CAM amendments are 
subject to public comment arid will be 


closely scrutinized by the Commission. 
Changes to time reporting procedures, 
cost apportionment tables, and the 
affiliate transactions statement can, if 
necessary, be suspended for up to 180 
days, after which the Bureau may either 
allow the new procedures to become 
effective or prescribe different 
procedures. 


4. Part 36—Jurisdictional Gipenation 


55. We decline the parties’ requests 
that we institute at this time Federal- 
State Joint Board proceedings to amend 
our Part 36 jurisdictional separations 
rules for video dialtone service. For the 
time being, LECs will allocate regulated 
video dialtone investment and expenses 
between the State and Federal 
jurisdictions in accordance with 
existing rules. To ensure that our 
decisions do not have untoward effects 
outside of our regulatory jurisdiction, 
we are directing the Common Carrier 
Bureau to monitor the impact of video 
dialtone on separations results and on 
intrastate local telephone rates, and to 
report its findings periodically to this 
Commission. This course of action will 
provide us and State regulators with the 
practical experience and the data 
necessary to make appropriate decisions 
concerning the future of the Part 36 
rules. 

56. Joint Petitioners and others have 
complained that existing separations 
rules would assign to the States 75% of 
increased loop costs attributable to 
video dialtone, but no video dialtone 
revenues. This argument is premised on 
our jurisdictional determination in the 
Second Report and Order, which we 
now modify on reconsideration. Thus, 
regulated video dialtone services of a 
purely intrastate nature may be tariffed 
in the intrastate jurisdiction. The 
availability of intrastate video dialtone 
revenues should help offset any increase 
in intrastate costs caused by 
provision of video dialtone services and 
help prevent any local rate increases. 

57. In declining to institute a Joint 
Board proceeding to address issues 
raised by the particular video dialtone 
proposals now pending before the 
Commission, we do not mean to imply 
that we will never revisit Part 36. 
Indeed, it appears likely that, as 
telecommunications networks and the 
marketplace evolve, the separations 
rules will require revision. In our 
judgment, however, it is too soon to 
begin proceedings to propose specific 
rule changes in this area. Video dialtone 
is but the first of what we expect to be 
an array of broadband services, and the 
current video dialtone proposals may or 
may not be representative of the manner 
in which those services will use 


network facilities, or of the 
jurisdictional mix of those services. 
Under these circumstances, scarce 
Federal and State regulatory resources 
should not be expended to craft 
separations rules tailored to video 
dialtone. 

58. We will take the following steps 
to help ensure that local telephone 
ratepayers are not being harmed by the 
advent of video dialtone—a preeminent 
concern of State commenters, We direct : 
the Common Carrier Bureau to develop { 
a data collection program that will track 
the impact of video dialtone on both } 
separations results and intrastate 
telephone rates. As part of this program, 
the Bureau will require all carriers 
offering video dialtone to submit j 
detailed explanations of how they are i 
applying the Part 36 rules, as well as ™ 
Parts 32, 61, and 64, to video dialtone | 
investments and expenses. The Bureau 
will report is results periodically so that 
this Commission and State regulators 
can determine when and if rule changes 
or other actions appear neces: i 

59. We also will open an inquiry : 
proceeding focusing on a matter of : 
paramount concern to both Federal and . 
State regulators—the implications for 
the jurisdictional separations process of 
the introduction of new technologies, 
including broadband technology, into 
LEC networks. This proceeding will 


’ provide a forum for exploring the 


broader separations policy issues raised | 
by continuing changes in network 
technology, of which video dialtone is 
but one example. The inquiry also will 
be a vehicle for updating, in light of 
actual video dialtone experience, the 
record created in the instant proceeding, 
We strongly encourage active State 
commission involvement in our inquiry 
and seek to establish a dialogue between 
State and Federal regulators on these 
issues. The information we gather in 
this inquiry could serve as a basis for — 
future rulemaking proposals as we 
examine our existing rules in light of the 
evolving nature of LEC networks. 

60. State commissions, of course, bear 
the primary responsibility for ensuring 
that intrastate rates are reasonable. We 
emphasize that neither our decisions in 
this proceeding nor our actions on the 
various video dialtone Section 214 
applications preempt the State 
commissions from disallowing from 
local telephone service rates any video 
dialtone-related costs that do not meet 
their own standards for inclusion in 
rates. 

61. Finally, some parties contend that 
Section 410(c) of the Communications 
Act legally compels us to refer all 
separations issues, including use of 
common plant for video dialtone, to a 
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Joint Board. Although Section 410(c) 
requires the Commission to refer 
separations issues to a Joint Board upon 
instituting a notice and comment 
rulemaking proceeding, we are not © 
proposing to modify any separations 
rules here but are simply applying our 
existing rules. We conclude that we 
have the authority to apply existing 
jurisdictional separations rules during 
the initial phase of video dialtone 
service deployment. Our initial 
determinations regarding 
implementation of existing 
jurisdictional separations to video 
dialtone are, of course, subject to 
revision as we gain further experience 
with video dialtone. 


5. Part 69—Access Charge-Cost 
Allocations and Rate Structure 


62. We conclude that access to the 
basic video dialtone platform is a form 
of interstate access to the extent it is 
used to route interstate video 
programming to end users. We also 
conclude that a separate access charge 
category for video dialtone may be 
desirable to help ensure that interstate 
video dialtone costs are not recovered 
through charges for access services 
provided to interexchange carriers. 

63. We decline, however, to prescribe 
a new rate element or to initiate a notice 
of proposed rulemaking at this time. We 
recognize that the access charge rules 
define rate elements established for 
traditional telephone facilities. Video 
dialtone may use both new and existing 
network facilities to deliver services in 
ways not contemplated at the time the 
Part 69 rules were written. Because 
video dialtone is a nascent service, 
though, and in light of the wide variety 
of possible video dialtone architectures 
LECs may employ, we find that there is 
a significant risk that any uniform rate 
structure we would prescribe now 
would fail to produce rate elements that 
logically match each carrier’s video 
dialtone offering. 

64. Instead, as the Commission has 
done in the past with other new 
services, we will require local telephone 
companies that wish to offer video 
dialtone services to file petitions for 
waiver of our Part 69 rules prior to the 
establishment of a permanent video 
dialtone rate structure. The waiver 
process, as an interim solution, will 
afford all interested parties an 
opportunity to participate, and 
challenge or support the rate structure 
proposed by the local telephone 
company. The waiver process will also 
provide a forum for reviewing the cost 
allocation proposals of ROR and 
optional incentive plan carriers. 


te 


6. Part 61—Price Cap Treatment 


65. We conclude that price cap lecal 
telephone companies should continue 
to be subject to the existing price cap 
rules for their provision of video 
dialtone services. 

66. We also conclude that video 
dialtone service is a “‘new service” 
under our price cap. rules. New services 
are services that “add to the range of 
options already available to customers.” 
In contrast to restructured services, 
which involve the rearrangement of 
existing services, video dialtone adds to 
the range of options for customers 
because multiple video programmers 
will have access to a basic common 
carrier platform for the first time. Video 
dialtone thus differs from a carriers’s 
provision of channel service or other 
video transport services. 

67. Local telephone companies will be 
required to make a cost-based showing 
under the price caps new services test 
to establish initial video dialtone prices. 
As explained below, this test, as applied 
in established tariff review processes, 
provides an adequate vehicle for full 
consideration of the reasonableness of 
proposed video dialtone rates. We 
therefore find it unnecessary to initiate 
a rulemaking to develop new, video 
dialtone-specific tariffing requirements. 
We also conclude that, given our current 
dearth of experience with video dialtone 
tariffs, it would be both premature and 
counterproductive to attempt to 
promulgate such rules at this time. The 
first few tariff proceedings will provide 
a far more concrete and realistic factual 
context for future decision making than 
would be developed in a general 
rulemaking proceeding. 

68. Application of the LEC Price Cap 
New Services Test. We decline to amend 
the new services test specifically for 


- video dialtone services. The 


Commission currently has generaliy 
applicable rules in place that specify the 
cost’support that must be submitted 
with any new service tariff, including a 
video dialtone tariff. Pursuant to these 
rules, carriers must submit engineering 
studies, time and wage studies, or other 
cost accounting studies to identify the 
direct costs of video dialtone. LECs have 
proposed a number of different network 
architectures for video dialtone, and 
there are wide variations in the manner 
in which, and the degree to which, LECs 
are proposing to integrate their video 
dialtone systems with their telephone 
networks. This diversity and 
experimentation, which we view as 
beneficial to the development of a 
modern telecommunications 
infrastructure, precludes us from 
adopting a one-size-fits-all rule fer the 


identification of video dialtone direct 
costs. The tariff review process, which 
includes the possibility of tariff 
investigations under Section 204(a), will 
allow close examination of each LEC 
proposal and enable us to require such 
cost information as may be necessary to 
evaluate each proposal. If the 
application of our existing rules has 
unintended consequences, or if the 
process reveals systematic problems, we 
will revisit our determination to rely on 
existing procedures. 

69. We conclude, however, that it is 
important that we provide more specific 
guidance regarding the identification of 
direct costs in video dialtone tariffs than 
is Rages ws, given. LECs may, over 
time, make large investments to upgrade 
their networks for video dialtone and 
other broadband services. The large 
amounts of investment involved, and 
the serious concerns about cross- 
subsidization expressed in the record of 
the instant proceeding, suggest that 
video dialtone rates will be subject to 
intense scrutiny. We conclude that the 
video dialtone tariff review process will 
proceed more smoothly, and LECs and 
interested parties will be able to 
participate more constructively, if they 
better understand our expectations in 
advance of tariff fili 

70. Because video dialtone is an 
essential component of a multichannel 
video service that will compete directly 
with cable television operators and 
other multichannel video programming 
providers, LECs may have an incentive 
to understate the direct costs of the 
service in order to set unreasonably low 
prices and engage in cross- 
subsidization. Therefore, as explained 
below, we will require the LECs to 
submit with their video dialtone tariffs 
a more detailed and complete 
identification of direct costs than we 
have generally required in other new 
services filings. 

71. Under our established practice, 
direct costs include the costs and cost 
components associated with the primary 
plant investment that is used to provide 
the service. In the case of video 
dialtone, some of these plant costs will 
be incremental costs associated with 
plant dedicated to video dialtone 
service. The direct costs of video 
dialtone will also include any 
incremental costs that are associated 
with shared plant used to provide video 
dialtone and other services, that is, costs 
of shared plant that are caused by the 
carrier’s decision to offer video dialtone 
service. In reviewing video dialtone 
tariffs, we will scrutinize the basis on 
which those costs are identified and 
included in the proposed charges for 
video dialtone services. We recognize 
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and accept the challenges inherent in 
determining which costs are truly the 
consequences of a carrier s decision to 
provide video dialtone service, i.e., are 
incremental costs 

72. Moreover, we expect LECs to 
include in direct costs a reasonable 
allocation of other costs that are 
associated with shared plant used to 
provide video dialtone and other 
services. We will scrutinize the basis on 
which those costs are identified and 
included in the proposed charges. An 
LEC allocating an extremely low 
proportion of these other costs of shared 
plant to video dialtone will be expected 
to provide a strong justification for that 
approach, and we do not anticipate 
accepting a 0% allocation of the 
common costs of shared plant as 
reasonable. 

73. Ordinarily carriers decide, in the 
first instance, whether to include in 
their direct cost studies any categories 
of costs (investment and expenses) in 
addition to primary plant. For video 
dialtone, however, we direct carriers to 
treat costs in other accounts as direct 
costs if those costs are reasonably 
identifiable as incremental costs of. 
video dialtone service. Examples of 
accounts that might include reasonably 
identifiable incremental costs of video 
dialtone are those to which carriers 
book costs associated with land, 
buildings, network administration, 
testing, engineering, plant operations 
administration, product management, 
sales, advertising, customer services, 
and legal. 

74. For purposes of the new services 
test, all costs not treated as direct costs 
are Classified as overheads. Carriers bear 
the burden of justifying why their 
overhead loadings do not produce a 
final rate that is unreasonably high. As 
with shared plant, we will also require 
a strong justification for allocation of 
extremely low overheads to video 
dialtone service, and would not 
anticipate accepting a 0% allocation of 
overhead as reasonable. At the same 
time, we emphasize that we are not 
seeking to saddle video dialtone with an 
unreasonable proportion of overheads 
and other common costs. We hope and 
expect that video dialtone will be a 
successful service in the marketplace, 
and therefore contribute to the recovery 
of common costs. We recognize that 
imposing excessive cost burdens on 
video dialtone could diminish demand 
and possibly overall revenues and 
thereby thwart these objectives. 
Accordingly, the effects of price changes 
on video dialtone demand should be 
given due consideration in determining 
what constitutes a reasonable allocation 
of common costs and overheads. In this 


regard, we will scrutinize the pasis for 
claims and projections of demand 
elasticities submitted in support of 
proposed video dialtone rates. And, of 
course, our rules will provide interested 
parties ample opportunity to comment 
on these claims and projections. 

75. In implementing this specific 
guidance, we direct the Chief, Common 
Carrier Bureau, to ensure that video 
dialtone carriers file all the information 
necessary for purposes of evaluating the 
costs of providing video dialtone service 
and the reasonableness of the proposed 
cost allocations and overhead loadings. 
We further direct the Chief, Common 
Carrier Bureau, to consider whether the 
Bureau should adopt specific minimum 
requirements, including the possible use 
of standardized formats, for the 
supporting documentation that video 
dialtone providers must furnish with 
their proposed tariffs. We note that the 
Bureau previously has adopted such 
requirements in connection with the 
LECs’ annual access tariff filings, as well 
as tariffs filed to provide specific 
services, such as Open Network 
Architecture (ONA) and Expanded 
Interconnection services. The goal of 
any such requirements would be to 
make the review of video dialtone tariffs 
by the Bureau and interested members 
of the public more expeditious and less 
costly. In addition to making the tariff 
review process more accessible to 
interested parties, the establishment of 
minimum standard format and 
information requirements would 
facilitate their ability to participate in a 
meaningful way. 

76. We tentatively conclude that a 
separate price cap basket for video 
dialtone would help prevent improper 
cross-subsidization by preventing local 
telephone companies from offsetting a 
price reduction for video dialtone 
service with an increase in rates for 
other regulated interstate services. 
However, it is not necessary to establish 
this basket now, on an interim basis. 
Because no tariffs for permanent video 
dialtone service have yet been filed, it 
is unlikely that any such tariff will go 
into effect prior to January 1, 1995. July 
1, 1996 is thus the earliest date on 
which a video dialtone’ service could be 
included in a price cap index.We — 
therefore will seek comment on 
establishing a separate price cap basket 
for video dialtone service in a 
supplemental notice in the LEC Price 
Cap Performance Review. 

77. At this time we will not address 
the merits of whether basket-by-basket 
earnings calculation should be tequired. 
We recognize that investment in video 
dialtone facilities may generate costs 
that will have an impact on sharing. 


Issues regarding sharing, however, are 
being examined in the LEC Price Cap 
Performance Review. In the near term, 
we will continue to determine sharing 
and lower end adjustments on an 
overall interstate basis. 


I. Two-level Regulatory Framework and 
Application of Other Enhanced Service 
Safeguards 


78. We now affirm our decision in the 
Second Report and Order, to adopt a 
two-level regulatory framework for 
video dialtone services and to require 
the BOCs and GTE to comply with our 
existing enhanced services safeguards. 


‘In adopting a two-level regulatory 


framework, we noted that this 
dichotomy tracks our existing regulatory 
framework for LEC. basic and enhanced 
services. We do not think the public 
interest would be well-served by 
adopting a different set of rules for 
video dialtone services, particularly 
given that LECs will provide both video » 
and non-video offerings through these 
systems. Moreover, the two-level 
framework should promote competition 
and broaden consumer choice. The 
level-one common carrier platform will 
enable multiple video service providers, 
for the first time, to obtain access on a 
nondiscriminatory basis to the basic 


‘network functions that will allow such 


service providers to distribute their 
services to congumers. Requiring LECs 
to offer nonregulated services subject to 
existing safeguards for the provision of 
such services will help ensure that LECs 
are not able to compete unfairly with 
other enhanced service providers and 
that LECs cannot bundle enhanced and 
nonregulated services with basic 
services in order to impede competition. 
- 79. We also affirm the Commission’s 
decision to apply existing enhanced 
service safeguards to BOC and GTE 
provision of nonregulated level-two 
video dialtone services. No party offers 
any new evidence or argument that 
would persuade us that this decision 
should be revised. 

80. We also reject arguments that we 
should adopt more stringent 
requirements at this time, such as 
requiring LECs to offer all level-two 
services through a separate subsidiary. 
Here again, commenters have raised no 
new issues or arguments. We have 
found that separate subsidiary 
requirements for enhanced services 
impose inefficiencies and other costs, 
and that discrimination and cross- © 
subsidization can be policed adequately 
through less onerous means. No party 
has shown that provision of video- 
related enhanced services, which at this 
time do not include video programming 
itself, is so fundamentally different from 





Federal Register / Vol. 59, No. 237 / Monday, December 12, 1994 / Rules and Regulations 63919 











provision of other enhanced services as 
to require a different regulatory regime. 
We do, however, make one minor 
change to our nonstructural safeguards. 
Currently, the BOCs and GTE must file 
nondiscrimination reports on their 
installation and maintenance of 49 
categories of basic services. To adapt 
this requirement to video dialtone, we 
require the BOCs and GTE to add an 
additional service category for video 
dialtone delivery service. We note that 
the United States Court of Appeals for 
the Ninth Circuit recently vacated in 
part and remanded the BOC Safeguards 
Order, on the ground that the 
Commission had not adequately 
explained how, without full unbundling 
of BOC networks under ONA, 
discrimination could be prevented in 
‘the absence of structural safeguards. We 
delegate to the Common Carrier Bureau 
authority to establish interim measures 
to govern BOC provision of enhanced 
services, including video dialtone- 
related enhanced services, if arid when 
this decision becomes effective. 

81. Finally, in the Second Report and 
Order, we stated that we would review 
our video dialtone rules and policies in 
1995. Such review no longer appears to 
be necessary in light of the detailed 
examination we have undertaken in the 
Memorandum Opinion and Order on 
Reconsideration of those rules and 
policies, as well as our continuing work 
on major video dialtone issues through 
the CPNI data request and the Third 
Further Notice of Proposed Rulemaking. 
Indeed, we are concerned that the 
regulatory uncertainty that could stem 
from another comprehensive review of 
video dialtone rules and policies could 
discourage video dialtone deployment 
pending that review. For these reasons, 
we will not initiate a formal review of 
our video dialtone rules and policies in 
1995. Nevertheless, we will continue to 
monitor the evolution of video dialtone 
and oversee its implementation in 
specific applications through the 
Section 214 process and the tariff 
review process. In addition, if in the 
future it becomes apparent that we 
should modify aspects of our video 
dialtone rules and policies, we will 
initiate a proceeding to do so. 


J. Joint Marketing and Customer 
Proprietary Network Information 


82. We affirm our decision to permit 
LECs to engage in joint marketing of 
basic and enhanced video dialtone 
services, as well as of basic video and 
nonvideo services. We also affirm our 
decision to apply existing CPNI rules-to 
video dialtone at this time. 
Nevertheless, we direct the BOCs and 
GTE, the carriers to which our CPNI 


rules currently apply, to provide us with 
additional information about the kinds 
of CPNI to which they will have access 
as a result of providing video dialtone 
service so that we may obtain a better 
record in assessing whether existing 
CPNI rules best balance the various 
interests that are implicated by the use 
of CPNI in the video dialtone context. 

83. We permit LECs to engage in joint, 
marketing of basic and enhanced video 
services, and of basic video and 
nonvideo services, because we believe 
that the benefits of permitting joint 
marketing outweigh any advérse effect 
on competition. Joint marketing can 
offer consumers the convenience of one- 
stop shopping both for basic telephone 
and video dialtone services and for 
basic and enhanced video dialtone 
services. Through joint marketing, LECs 
will be able to increase customer 
awareness not only of the video dialtone 
system generally, but of enhanced 
features and functions available on that 
system. This awareness will benefit 
programmer-customers as well as end 
users and result in greater usage of the 
video dialtone platform. At the same 
time, LECs will be able to market video 
dialtone services in the most efficient 
manner possible, avoiding the costs 
imposed by structural separation. 

84. The record in this proceeding does 
not support a finding that joint 
marketing of video and telephony 
services will have an anticompetitive 
impact on the provision of video 
programming services to end users. 
While consumers moving to a new 
residence typically arrange for 
telephone service prior to or 
immediately after the move, they also 
will be arranging for other services at 
that time, including video programming 
services. No one has shown that the first 
call placed is necessarily to the 
telephone company. More significantly, 
the cable operator, not the telephone 
company, will be the incumbent video 
programming provider in the market. 
We believe that consumers today are 
likely to be aware that they may order 
video programming services from the 
local cable operator. We also believe 
that they will do so if the cable 
operator’s rates and programming are 
preferable to those offered by 
programmers on the video dialtone 
network. Simply because telephone 
companies may sometimes have an 
initial contact with consumers changing 
residences in our view does not 
demonstrate a likely anticompetitive 
effect or warrant a prohibition on joint 
marketing. We also note that the extent 
to which LECs will market basic video 
dialtone service to end users is unclear, 
particularly since in some video 


dialtone applications, LECs have 
proposed to charge their programmer- 
customers, but not end users, for basic 
video dialtone service. Moreover, since 
telephone companies, as common 
carriers, are prohibited from favoring a 
particular video programmer’s product, 
the ability of LECs to market video 
dialtone services to consumers will be 
constrained in any event. By contrast, 
cable companies with authorization to 
provide telephone service can jointly 


market video and telephony services 


without restrictions on favoring 
particular video programmers. 

85. We also apply to video dialtone, 
at this time, our existing CPNI rules, 
which were recently upheld by the 
United States Court of Appeals for the 
Ninth Circuit in California v. FCC. No 
party has provided evidence that 
existing CPNI rules do not properly 
balance our CPNI goals relating to 
privacy, efficiency, and competitive 
equity in the video dialtone context. 
Nevertheless, because of the significant 
privacy issues that are potentially 
implicated by video dialtone-related 
CPNI, we believe we should obtain 
additional information about such CPNI 
so that we may carefully assess whether 
existing CPNI rules sufficiently protect 
customer privacy in the video dialtone 
context. For example, we seek 
information as to whether LECs, in 
providing video dialtone, will have 
access to information about the types of 
programming that each customer views. 
This information would raise greater 
privacy concerns than other CPNI, 
which does not generally include 
information about the content of 
customer communications. We are also 
interested in assessing the competitive 
value of CPNI obtained from video 
dialtone, as well as the extent to which 
access to this information promotes the 
efficient provision of regulated and 
nonregulated services by LECs. 

86. In order to obtain a better record 
for addressing these issues, we direct 
each of the BOCs and GTE to file, within 
ninety days of publication of a summary 
of the Memorandum Opinion and Order 
on Reconsideration in the Federal 
Register, a detailed description of the 
types of CPNI to which it anticipates 
having access as a provider of video 
dialtone service. We also direct each to 
explain how it would plan to use such 
information in marketing video dialtone 
services to video programmers or 
consumers. Other interested parties, 
including, but not limited to, 
independent LECs, may also file at that 
time any information responsive to 
these issues. After this information is 
filed, we will issue a public notice 
establishing a supplemental pleading 
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cycle that will give all interested parties 
the opportunity to comment. Based on 
this record we will then reassess 
whether the public interest would be 
served by modifying existing CPNI rules 
for video dialtone service and propose 
any changes in those rules that may be 
warranted. 


K Preferential Access to Video Dialtone 


87 In the Second Report and Order, 
we decided not to mandate preferential 
treatment for certain classes of video 
programmers largely because we 
concluded that mandatory preferential 
treatment is generally inconsistent with 
a Title Il common carrier regime, the 
cornerstone of which is the provision of - 
service to the public on the basis of 
rates, terms, and conditions that are not 
unreasonably discriminatory. We still 
have concerns about this issue. A 
system of discounts or free access for 
certain video programmers could also 
introduce economic distortions that 
would restrict demand for video 
dialtone service. For these and other 
legal and policy reasons, mandating 
preferential rates for any specific class 
of programmer may not be compatible 
with the public interest. On the other 
hahd, however, the continued 
availability of diverse sources of 
programming clearly serves the public 
interest. 

88 We have recognized exceptions to 
the general principle of 
nondiscrimination in the provision of 
common carrier services. These 
exceptions have been based upon a 
compelling showing of need and strong 
public policy concerns. Based on our 
review of the record, we conclude that 
we do not currently have a sound basis _ 
for determining whether a similar 
exception should be made here, and if 
so, for which programmers, and to what 
extent. In the Third Further Notice of 
Proposed Rulemaking, we seek 
comment on these issues. We also seek 
comment on whether a proposal by Bell 
Atlantic that seeks to permit LECs 
voluntarily to provide preferential rates 
_ to certain classes of programmers is or 


could be lawful. 
L. Special Incentives 


89 The petitioners have not presented 
any persuasive basis for the Commission 
to modify its decision in the Second 
Report and Order, regarding special 
incentives. In particular, they have not 
persuaded us that our existing practices 
for prescribing depreciation rates pose 
an impediment to the deployment of 
new technologies. Under our existing 
rules, the Commission reviews the 
depreciation rates of each carrier on a 
three year rotating cycle. Carriers may 





also seek interim updates of their 
depreciation rates. Based on a review of 
a variety of service life indicators, the 
Commission establishes depreciation 
rates for each major category of plant 
designed to recover the carrier’s 
investment over the plant’s projected 
remaining life. In the case of telephone 
plant, based on the most recent (1993) 
depreciation represcription order, the 
average remaining life is 9 years and 
approximately 40 percent of the original 
cost of those facilities has already been 
taken as depreciation expense. We 
believe that-our existing practices are 
adequate to respond to any acceleration 
in the rate of technological change in 
the provision of loop facilities. We also 
note that to date we have received more 
than thirty video dialtone applications 
proposing use of advanced broadband 
networks. These applications provide 
evidence that the measures we have 
taken in this proceeding to eliminate 
artificial regulatory constraints will by 
themselves promote investment in 
broadband networks and that special 
incentives are unnecessary. 


M. Recommendation to Congress 


90. Although petitions for 
reconsideration do not lie against 
reports to Congress, we nevertheless 
take this opportunity to affirm our 
recommendation that Congress amend 
the 1984 Cable Act to permit LECs to 
provide video programming directly to 
subscribers in their telephone service 
areas, subject to appropriate safeguards. 
As we noted in the Second Report and 
Order, the 1984 Cable Act’s ban on LEC 
provision of video programming was 
originally enacted to prevent LECs from 
establishing a monopoly position in the 
pravision of video services. Given the 
enormous growth of the cable industry 
during the past decade, the risk of 
telephone companies preemptively 
eliminating competition in the video 
marketplace has lessened significantly. 
While there remains some risk of 
anticompetitive behavior by the LECs, 
we affirm our finding that this risk can 
and should.instead be addressed 
through our video dialtone framework 
and other appropriate regulatory 
safeguards. 


Final Regulatory Flexibility Analysis 
Statement 


91. Pursuant to the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 601- 
612, the Commission considered 
whether this decision could 
disadvantage small non-vertically 
integrated cable systems, wireless cable 
systems, and broadcasters because it 
could supplant these video distribution 
mechanisms. The Commission also 


considered whether this decision could 
threaten small businesses involved in 
the video rental market by eliminating 
the current video distribution chain. On 
the basis of the record, however, the 
Commission determined that the public 
interest in a competitive video 
marketplace, increased opportunities for 
development of an advanced 
infrastructure and the promotion of a 
diversity of video services, would be 
best served by permitting local 
telephone companies to offer video 
dialtone. 

92. Copies of the final regulatory 
flexibility analysis are available for 
inspection and copying, Monday 
through Friday, 9 a:m.—4:30 p.m., in the 
FCC Dockets Reference Room (Room 
239), 1919 M Street NW., Washington, 
DC 20554. The added final regulatory 
flexibility analysis may also be 
purchased, as part of the Memorandum 
Opinion and Order on Reconsideration, 
from the Commission’s copy contractor, 
ITS, Inc., room 246, 1919 M’St. NW., 
Washington, DC 20037. See 5 U.S.C. 
604(b). 

Ordering Clauses 

93. It is ordered that, pursuant to 
sections 1, 4, 201-205, 214, and 220 of 
the Communications Act of 1934, as 
amended, and Section 613 of the Cable 
Communications Policy Act of 1984, 47 
U.S.C. 151, 154, 201-205, 214, 220, 533, 
the Memorandum Opinion and Order 
on Reconsideration, affirming in part, 
and modifying in part, the Second 
Report and Order is adopted. 

94. It is further ordered that, the 
Petition for Rulemaking filed by CFA 
and NCTA is denied in part and granted 
in part to the extent indicated in the 
Memorandum Opinion and Order on 
Reconsideration. 


List of Subjects in 47 CFR Part 63 


Cable television, Communications 
common carriers, Reporting and 
recordkeeping requirements, Telephone, 
Video Dialtone. 


Final Rule Changes 


Part 63 of Title 47 of the Code of 
Federal Regulations is amended as 
follows: 


PART 63—[AMENDED] 


1. The authority citation for Part 63 is 
revised to read as follows: 

Authority: Sections 1, 4(i), 4(j), 201-205, 
218, and 403 of the Communications Act of 
1934, as amended, and Section 613 ofthe — 
Cable Communications Policy Act of 1984, 
47 U.S.C. secs. 151, 154{i), 15{j), 201-205, 
218, 403, and 533 unless otherwise noted. 


2. Section 63.54 is amended by 
revising paragraph (d), and adding - 
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paragraphs (e)(5), (e)(6}, (f), and (g), to 
read as follows: 


§ 63.54 Facilities for provision of video 
programming by a telephone common 
carrier in its telephone service area. 


* * * * * 


(d)(1) Except as provided in paragraph 
(d)(5) of this section, nothing in this. 
section shall be construed to prohibit 
the provision of video dialtone services. 

(2) Nothing in this section prohibits a 
telephone company from exceeding the 
carrier-user relationship with a video 
programmer or video programmers by 
providing services, and engaging in 
activities, not related to the provision of 
video programming directly to 
subscribers in its local exchange area. 

(3) A telephone company may exceed 
the carrier-user relationship in its local 
exchange area with a video programmer 
by providing enhanced or other 
nonregulated services related to the 
provision of video programming to such 
video programmer, provided that a basic 
video platform is available to 70% of the 
households for which the video 
programmer seeks such enhanced or . 
nonregulated services and provided that 
the telephone company does not: 

(i) Determine how video programming 
is presented for sale to subscribers in its 
local exchange service area, including 
inaking decisions concerning the 
bundling or “tiering,” or the price, 
terms, or conditions on which video 
programming is offered to subscribers.in 
that area; or 

(ii) Have a cognizable financial 
interest in, or exercise direct or indirect 
control over, any entity that performs 
any of the activities listed in paragraph 
(d)(3)(i) of this section within the 
telephone company’s local exchange 
service area. 

(4) A telephone company may exceed 
the carrier-user relationship with a 
video programmer or video 
programmers by providing services, and 
engaging in activities, related to the 
provision of video programming (other 
than enhanced or other nonregulated 
services), provided that the telephone 
company does not: : 

(i) Determine how video programmin: 
is presented for sale to subscribers in its 
local exchange service area, including 
making decisions concerning the 
bundling or “‘tiering,”’ or the price, 
terms, or conditions on which video 
programming is offered to subscribers in 
that area; 

(ii) Have a cognizable financial 
interest in, or exercise direct or indirect 
control over, any entity that performs 
any of the activities listed in paragraph 
(d)(4)(i) of this section within the 


telephone company’s local exchange 
service area; 

(iii) Permit any video programmer to 
participate in the operation or 
management of basic video dialtone 
service, except as may be authorized by 
the Commission; or 

(iv) Exceed the carrier-user 
relationship with any franchised cable 
operator in the telephone company’s 
local exchange service area, or affiliate 
of such cable operator, except to: lease 
cable drop wires, in accordance with 
paragraph (d)(5) of this section, or to 
provide enhanced or other nonregulated 
services, in accordance with paragraph 
(d)(3) of this section. 

(5) A telephone company may not 
acquire cable facilities in its local 
exchange service area for use in 
providing video dialtone service, or 
services related to the provision of video 
programming directly to subscribers. 
Notwithstanding the above, a telephone 
company may acquire cable facilities in 
its local exchange service area for use in 
providing common carrier channel 
service, subject to Section 214 
certification and compliance with the 
Commission’s rules. A telephone 
company may also lease drop wires 
from a franchised cable operator in its 


_local exchange service area, provided 


that: 

(i) Such lease is for a nonrenewable 
term of three years or less; and 

(ii) The telephone company does not 
obtain exclusive rights to use such drop 
wires, or otherwise unreasonably 
restrict the access of any video 
programmer to any of the cable 
operator’s drop wires. 

(e x ke 

(5) Interests with rights of conversion 
to equity, including debt instruments, 
warrants, convertible debentures, and 
options, shall not be included in the 
determination of cognizable ownership 
interests unless and until conversion is 
affected. 

(6) Attribution of ownership interests 
in a video programmer that are held 
indirectly by any party, other than an 
investment company, through one or 
more intervening entities, will be 
determined by successive multiplication 
of the ownership percentages for each ~ 
link in the vertical ownership chain, 
and application of the relevant 
benchmark to the resulting product, 
except that wherever the ownership 
percentage for any link in the chain 
exceeds 50%, it shall not be included 
for purposes of this multiplication. (For 
example, if A owns 10% of company X, 
which owns 60% of company Y, which 
owns 25% of a video programmer, then 
X’s interest in the video programmer 
would be 25% (the,same as Y’s interest 


since X’s interest in Y exceeds 50%), 
and A’s interest in the video 


_ programmer would be 2.5% (0.1 x 


0.25)). Under the 5% attribution 
benchmark, X’s interest in video 
programmer would be cognizable, while 
A’s interest would not be cognizable. 
Paragraph (e)(2) of this section governs 
stock ownership interests held by an 
investment company in a corporation. 

(f) Nothing in this section prohibits a 
telephone company from providing 
video programming directly to 
subscribers outside its telephone service 
area or from owning video programming 
that an unaffiliated video programmer 
directly provides to subscribers in the 
telephone company’s service area. 

(g) As used in this section, the term 
“video programmer” shall mean any 
entity that provides video programming 
either directly or indirectly through an 
affiliate, directly to subscribers. Any 
entity shall be deemed to “‘provide” 
video programming if it determines how 
video programming is presented for sale 
to subscribers, including making 
decisions concerning the bundling or 
“tiering,” or the price, terms, or 
conditions on which video 
programming is offered to subscribers. 
Federal Communications Commission. 
William F. Caton, 

Acting Secretary. 
{FR Doc. 94-30241 Filed 12-9-94; 8:45 am] 
BILLING CODE 6712-01-M 








DEPARTMENT OF TRANSPORTATION 
Federal Highway Administration 


49 CFR Parts 387, 391, 392, and 397 
RIN 2125-AD39 


Federal Motor Carrier Safety 
Regulations; Technical Amendments 


AGENCY: Federal Highway 
Administration (FHWA), DOT 


ACTION: Final rule; technical 
amendments. 





SUMMARY: This document amends the 
Federal Motor Carrier Safety 
Regulations (FMCSR) to provide 
nomenclature changes that will revise 
and update certain regulatory references 
and terms. Additionally, amendments 
are being made to revise existing 
hazardous materials classifications and 
descriptions to conform with the United 
Nations’ Recommendations on the 
Transportation of Dangerous Goods. 
Finally, a Schedule of Limits chart 
pertaining to motor carriers’ financial! 
responsibility has been removed 
because the information it contained. 
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was duplicative of that in another chart 
elsewhere in the regulations. 

EFFECTIWE DATE: This rule is effective 
January 11, 1995. x 
FOR FURTHER INFORMATION CONTACT: Mr. 
Brad A. Trullinger, Office of Motor 
Carrier Standards, (202) 366-5764, or 
Mr. Raymond Cuprill, Office of the 
Chief Counsel, (202) 366—0834, Federal 
Highway Administration, Department of 
Transportation, 400 Seventh Street, 
SW., Washington, DC 20590. Office 
hours are from 7:45 a.m. to 4:15 p.m., 
e.t., Monday through Friday, except 
Federal holidays. 

SUPPLEMENTARY INFORMATION: The 
Research and Special Programs 
Administration {RSPA)}, is the agency 
within the DOT that has been delegated 
with the responsibility of developing 
and promulgating regulatory 
requirements for the transportation of 
hazardous materials. The RSPA has 
issued regulations which identify, 
define, describe and classify hazardous 
materials. These requirements are 
codified, generally, in the Hazardous 
Materials Regulations (HMR) at 49 CFR 
Parts 171 through 180. The 
responsibility for enforcement of certain 
aspects of the HMR is delegated to the 
appropriate modai Administration, and 
for highways, this responsibility rests 
with the FHWA. The FHWA 
consistently incorporates hazardous 
materials terminology, descriptions, and 
classifications that are promulgated by 
the RSPA into the FMCSR, as 
appropriate, in order to maintain 
uniformity between the requirements of 
the HMR and the requirements of the 
FMCSR. 

The RSPA published a final rule on 
December 21, 1990 (55 FR 52402), 
entitled Performance-Oriented 
Packaging Standards; Changes to 
Classification, Hazard Communication, 
Packaging and Handling Requirements, 
Based on United Nations’ Standards and 
Agency Initiative. This rule 
comprehensively amended the 
hazardous materials communication 
requirements in the HMR, based upon 
the United Nations’ Recommendations 
on the Transportation of Dangerous 
Goods, which are codified at 49 CFR 
Part 107 through 180. Descriptions of 
certain hazardous materials currently 
found in Parts 387, 391, 392, and 397 
are incompatible with the RSPA’s final 
rule which incorporated certain aspects 
of the United Nations’ 
Recommendations on the 
Transportation of Dangerous Goods, into 
the HMR, now codified at 49 CFR Parts 
171-180. Hazardous materials such as 
explosives, poison gases, and 
:-:dioactive materials heretofore have 


been classified in the FMCSR using the 
descriptive language and regulatory 
requirements of Parts 171 through 177 
of the HMR, that were in effect prior to 
the implementation of the United 
Nations’ Recommendations. Therefore, 
in order to effectively carry out its 
responsibility for enforcement of certain 
parts of the HMR, the FHWA has 
initiated these technical amendments to 
the FMCSR te provide for regulatory | 
consistency and uniformity. 

Minimum Levels of Financial 
Responsibility for Motor Carriers, 49 
CFR Part 387, was published in the 
Federal Register on June 11, 1981 (46 
FR 30974-30987). This part set forth 
requirements for motor carriers 
transporting non-hazardous property, 
and/or hazardous materials or 
substances, to maintain minimum levels 
of financial responsibility. The levels of 
financial responsibility vary, depending 
upon whether the cargo being 
transported is a non-hazardous material, 
or a hazardous material. 

Qualifications of drivers, 49 CFR Part 
391, was published in the Federal 
Register on April 22, 1970 (35 FR 6460). 
The requirements in this part establish 
minimum qualification standards for 
drivers who drive motor vehicles as, or 
for a motor carrier engaged in interstate 
commerce. This part includes limited 
exceptions for drivers who are 
otherwise qualified and regularly 
employed, and were hired before July 1, 
1975. A driver is not subject to the 
requirements of this part if the driver 
continues regular employment, is 
transporting certain material considered 
to be hazardous, and transports that 
hazardous material in Intra-state 
commerce. 

Driving of Motor Vehicles, 49 CFR 
Part 392, was published in the Federal 
Register on December 25, 1968 (33 FR 
19732). Among other things, this part 
requires drivers who drive a motor 
vehicle to stop at all railroad grade 
crossings, and to utilize, in lieu of flame 
producing devices, emergency reflective 
triangles or other such devices, when 
transporting certain types of hazardous 
materials. 

Transportation of Hazardous 
Materials; Driving and Parking Rules, 49 
CFR Part 397, was published in the 
Federal Register on March 13, 1971 (36 
FR 4876). This part requires motor 
carriers to have in place various 
procedures, policies, and documents 
during the transportation of hazardous 
materials by motor vehicle. Part 397 
classified hazardous materials using the 
descriptive language and regulatory 
requirements of the HMR. These 
classifications, in place since 1971, 


included explosives, flammable liquids. 
oxidizing materials, and gases. 

The FHWA is making appropriate 
conforming changes to 49 CFR Parts 
387, 391, 392, and 397 of the FMCSR, 
that reference any hazardous material 
classification or description, based upon 
the United Nations’ Recommendations, 
the RSPA’s adoption of changes to the 
HMR reflective of these 
recommendations, and the need for 
international uniformity of these 
regulations. In addition, the FHWA is 
appropriately making nomenclature 
changes in 49 CFR Part 387 of the 
FMCSR, to indicate that all references 
made to the “‘Bureau of Motor Carrier 
Safety”, will now read, the “Federal 
Highway Administration.” All text 
references in Part 387 referencing the 
“Bureau” will read the “FHWA.” 

The Schedule of Limits chart as it 
appears in section 387.9 is being 
amended by removing the ‘‘Note”’ 
directly beneath the chart, and replacing 
it with specific gross vehicle weight 
rating (GVWR) references within the 
content of the chart itself. Since first 
promulgated, the “‘Note” reference has 
been confusing. By inserting specific 
weight limits into the text of the “Type 
of Carriage” column, the applicability of 
the financial responsibility 
requirements is more understandable. 
This final rule also removes a second 
Schedule of Limits chart, currently in 
section 387.15, because the information 
it contains is duplicative of that in the 
chart found in § 387.9. 


Rulemaking Analyses and Notices 


The Administrative Procedure Act 
(APA), 5 U.S.C. 551 et seq., allows 
agencies engaged in rulemaking to 
dispense with prior notice and 
opportunity for comment when the 
agency for good cause finds that such 
procedures are impracticable, 
unnecessary, or are contrary to the 
public interest. 5 U.S.C. 553{b)(3)(B). As 
previously discussed, on December 21, 
1990 (55 FR 52402), the RSPA 
comprehensively revised the regulatory 
requirements of the HMR with respect 
to hazard communication, classification, 
and packaging requirements. The 
revisions adopted the United Nations’ 
Recommendations on the 
Transportation of Dangerous Goods, and 
were intended to further international 
regulatory uniformity. This FHWA final 
rule changes terminology and 
descriptions used in the FMCSR to 
reflect the changes made by the RSPA 
to the HMR. These amendments are 
technical in nature, and do not alter any 
current requirements regarding 
hazardous materials. Accordingly, the 
FHWA has determined that prior notice 
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to the public on this action is 
unnecessary. 

Moreover, prior notice and 
opportunity for public comment on this 
document are not required under the 
Department of Transportation’s 
Regulatory Policies and Procedures 
because it is net anticipated that such 
-action will result in the receipt of useful 
information. This action promotes 
uniformity in the regulatory terminology 
and descriptions contained in the HMR 
and the FMCSR. 


Executive Order 12866 (Regulatory, 
Planning and Review) and DOT 
Regulatory Policies and Procedures 


The FHWA has determined that this 
document does not contain a significant 
regulatory action under Executive Order 
12866, or a significant regulation as 
defined under DOT regulatory policies 
and procedures. These amendments are 
being made without substantive change 
to the existing regulatory language of 
these parts, and are strictly technical in 
nature. Provided in the amendments is 
a listing of the new hazardous materials 
classifications and descriptions by their 
respective classes. and divisions as they 
pertain to minimum: levels of financial 
responsibility, qualifications of drivers, 
driving of- motor vehicles, and driving 
and parking requirements. It is 
anticipated that the economic impact of 
this regulatory action will be minimal. 
Therefore, a full regulatory evaluation is 
not required. 


Regulatory Flexibility Act 


In compliance with the Regulatory 
Flexibility Act, 5. U.S.C. 601-612, the 
FHWA has evaluated the effects of this 
rule on small entities. Based upon the ~ 
evaluation, and the fact that the changes 
being made to current regulatory 
requirements ave merely technical in 
nature, the FHWA hereby certifies that 
this action will not have a significant 
economic impact on a substantial 
number of small entities. 


Executive Order 12372 
(Intergovernmental Review) 


Catalog of Federal Domestic 
Assistance Program Number 20.217, 
Motor Carrier Safety. The regulations 
implementing Executive Order 12372 
regarding intergovernmental 
consultation om Federal programs. and 
activities: apply to this program. 
Executive Order 12612 (Federalism 
Assessment) 

This action has been analyzed in 
accordance. with the principles and 
criteria contained in Executive Order 
12612, and it has been determined that 


this action does not have sufficient 
federalism implications to warrant the 
preparation of a federalism assessment. 


Paperwork Reduction Act 


This action does not contain a 
collection of information requirement 
for purposes of the Paperwork 
Reduction Act of 1980, 44 U.S.C. 3501 
et seq. 

National Environmental Policy Act 


The agency has analyzed this action 
for purposes of the National 
Environmental Policy Act of 1969, 42 
U.S.C. 4321 et seq., and has determined 
that this action would not have any 
effect on the quality of the environment. 


Regulation Identification Number 


A regulation identification number 
(RIN) is assigned to each regulatory 
action listed in the Unified Agenda of 
Federal Regulations. The Regulation 
Information Service Center publishes 
the Unified Agenda in April and 
October of each year. The RIN contained 
in the heading of this document can be 
used to cross reference this action with 
the Unified Agenda. 


List of Subjects in 49 CFR Parts 387, 
391, 392, and 397 


Hazaidous materials transportation, 
Highways and roads, Financial 
responsibility, Insurance; Motor 
carriers. 

Issued on: November 30, 1994. 

Rodney E. Slater, 
Federal Highway Administrator. 


In consideration of the foregoing, the 
FHWA is amending title 49, Code of 
Federal Regulations, Chapter III, 
Subchapter B.. parts 387, 391, 392, and 
397 as follows: 


PART 387—[AMENDED} 


1. The authority citation for part 387 
continues to read as follows: 

Authority: 49 U.S.C. 10927 note; 49 CFR 
1.48. 

2. Section 387.3 is amended by 
revising paragraph (c) to read as follows: 
§387.3 Applicability. 

* * * ® «x 

(c) Exception. (1) The rules in this 
part de: not apply to a motor vehicle that 
has.a gross vehicle weight rating 
(GVWR) of less. than 10,000 pounds. 
This: exception does not apply if the 
vehicle is. used to. transport any quantity 
of a Division 1.1, 1.2, or 1.3 material, 
any quantity of a Division 2.3, Hazard 
Zone. A, or Division 6.1, Packing Group 
I, Hazard Zone A, or toa highway route 
controlled quantity of a Class.7 material 


as it is defined in 49 CFR 173.403, in 
interstate or foreign commerce. 

(2) The rules im this part do not apply 
to the transportation of non-bulk oil, 
non-bulk hazardous materials, 
substances, or wastes in intrastate 
commerce, except that the rules in this 
part do apply to the transportation of a 
highway route controlled quantity of a 
Class 7 material as defined in 49 CFR 
173.403, in intrastate commerce. 

3. In § 387.5, the definition of In bulk 
is. revised, the definitions of In bulk 
(Class. A and B explosives) and In bulk 
(poison gas) are removed, and the 
definitions of In bulk (Division 1.1, 1.2, 
and 1.3 explosives} and In bulk 
(Division 2.3, Hazard Zone A or 
Division 6.1, Packing Group I, Hazard 
Zone A materials) are added in 
alphabetical order to read as follows: 


§ 387.5 Definitions. 


* * ” * * 


In bulk—the transportation, as cargo, 
of property, except Division 1.1, 1.2, or 
1.3 materials, and Division 2.3, Hazard 
Zone A gases, in containment systems 
with capacities in excess of 3500 water 
gallons. 

In bulk (Division 1.1, 1.2, and 1.3 
explosives}—the transportation, as 
cargo, of any Division 1.1, 1.2, or 1.3 
materials in any quantity. 

In bulk (Division 2.3, Hazard Zone A 
or Division 6.1, Packing Group I, Hazard 
Zone A materials}—the transportation, 
as cargo, of any Division 2.3, Hazard 
Zone A, or Division 6.1, packing Group 
I, Hazard Zone A material, in any 
quantity. 


* * * * ” 


4. Paragraph (d)(3)} of § 387.7 is 
revised to read as follows: 


§387.7 Financial responsibility required. 
* * - » * 

(d) ne © 

(3) A written decision, order, or 
authorization of the Interstate 
Commerce Commission authorizing a 
motor carrier to self-insure under 
§ 1043.5 of this. title, provided the motor © 
carrier maintains a satisfactory safety 
rating as determined by the Federal 
Highway Administration under part 385 
of this title. 


* * * * * 


5. Section 387.9 is revised to read as 
follows: 


§387.9 Financial responsibility, minimum 
levels. 

The minimum levels of financial 
responsibility referred to in § 387 7 of 
this subpart are hereby prescribed as 
follows: 

j 
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SCHEDULE OF LIMITS—PUBLIC LIABILITY 





Type of carriage Commodity transported Jan. 1, 1985 





(1) For-hire (In interstate or foreign com- 
merce, with a gross vehicle weight rat- 
ing of 10,000 or more pounds). 

(2) For-hire and Private (in interstate, for- 
eign, or intrastate commerce, with a 
gross vehicle weight rating of 10,000 or 
more pounds). 


Property (nonhazardous) $750,000 


Hazardous substances, as defined in 49 CFR 171.8, transported in cargo tanks, 
portable tanks, or hopper-type vehicles with capacities in excess of 3,500 water 
gallons; or in bulk Division 1.1, 1.2, and 1.3 materials, Division 2.3, Hazard 
Zone A, or Division 6.1, Packing Group !, Hazard Zone A material; in bulk Divi- 
sion 2.1 or 2.2; or highway route controiled quantities of a Class 7 material, as 
defined in 49 CFR 173.403. 

Oil listed in 49 CFR 172.101; hazardous waste, hazardous materials, and hazard- 
ous substances defined in 49 CFR 171.8 and listed in 49 CFR 172.101, but not 
mentioned in (2) above or (4). below. 


5,000,000 


(3) For-hire and Private (in interstate or 
foreign commerce, in any quantity; or in 
intrastate commerce, in bulk only; with a 
gross vehicle weight rating of 10,000 or 
more pounds). 

(4) For-hire and Private (In interstate or 
foreign commerce, with a gross vehicle 
weight rating of less than 10,000 
pounds). 


1,000,000 


Any quantity of Division 1.1, 1.2, or 1.3 material; any quantity of a Division 2.3, 
Hazard Zone A, or Division 6.1, Packing Group |, Hazard Zone A material; or 
highway route controiled quantities of a Class 7 materiai as defined in 49 CFR 
173.403. 


5,000,000 











6. In § 387.15, Illustration I, the 
second full paragraph under the heading 
‘Authorized Company Representative” 
and the first paragraph following the 
definition of ‘Public Liability” are 
revised. The paragraph beginning ‘The 
Motor Carrier Act of 1980 * * *”, and 
the paragraph beginning ‘““THE 
SCHEDULE OF LIMITS 
SHOWN * * *”, as well as the 
Schedule chart itself are removed. In 
Illustration II, paragraph (2) under the 
heading “‘Governing Provisions” and the 
fifth paragraph under the heading 
“Conditions” are revised to read as 
follows: 


§ 387.15 Forms. 


* a * * 


Illustration I 


* * * * * 


Authorized Company Representative 
* * *x * * 


Whenever required by the FHWA or the 
ICC the company agrees to furnish the FHWA 
or the ICC a duplicate of said policy and all 
its endorsements. The company also agrees, 
upon telephone request by an authorized 
representative of the FHWA or the ICC, to 
verify that the policy is in force as of a 
particular date. The telephone number to call 
is: 

x *x * * = 


Definitions as Used in This Endorsement 
*x * * *x x 


The insurance policy to which this 
endorsement is attached provides automobile 
liability insurance and is amended to assure 
compliance by the insured, within the limits 
stated herein, as a motor carrier of property, 
with sections 29 and 30 of the Motor Carrier 
Act of 1980 and the rules and regulations of 
the Federal Highway Administration and the 
Interstate Commerce Commission (ICC). 

* * * * *~ 


Illustration II 


* r * * * 


Governing Provisions 
* * *« * 
(2) Rules and regulations of the Federal 
Highway Administration. 


* * * ~ * 


Conditions 
*x * *x * *x 


The surety agrees, upon telephone request 
by an authorized representative of the FHWA 
or the ICC, to verify that the surety bond is 
in force as of a particular date. The telephone 
number is: 


* * * * * 


7. Section 387.17 is revised to read as 
follows: 


§ 387.17 Violation and penalty. 


Any person (except an employee who 
acts without knowledge) who 
knowingly violates the rules of this 
subpart shall be liable to the United 
States for civil-penalty of no more than 
$10,000 for each violation, and if any 
such violation is a continuing one, each 
day of violation will constitute a 
separate offense. The amount of any 
such penalty shall be assessed by the 
FHWA’s Associate Administrator for the 
Office of Motor Carriers, by written 
notice. In determining the amount of 
such penalty, the Associate 
Administrator, or his/her authorized 
delegate shall take into account the 
nature, circumstances, extent, the 
gravity of the violation committed and, 
with respect to the person found to have 
committed such violation, the degree of 
culpability, any history of prior 
offenses, ability to pay, effect on ability 
to continue to do business, and such 
other matters as justice may require. 


PART 391—[{[AMENDED] 


8. The authority for Part 391 
continues to read as follows: 

Authority: 49 U.S.C. App. 2505; 49 U.S.C. 
504 and 3102; 49 CFR 1.48. 

9. The section heading and 
paragraphs (a)(1) and (b)(3) of § 391.71 
are revised to read as follows: 


§391.71 Intrastate drivers of vehicles 
transporting Class 3 combustible liquids. 

(a) x * * 

(1) Is transporting Class 3 combustible 
liquids (as defined in § 173.120 of this 
title), and 

(b) ee a) 

(3) Is'transporting a Class 3 
combustible liquid (as defined in 
§ 173.120 of this title), and 


* * * * * 


PART 392—[AMENDED] 


10. The authority for Part 392 is 
revised to read as follows: 


Authority: 49 U.S.C. 31136, 31502; 49 
U.S.C. 1.48. 


10a. In § 392.10, paragraphs (a)(2) 
through (a)(5), and paragraph (b)(1) are 
revised to read as follows: 


§ 392.10 Railroad grade crossings; 
stopping required. 
(a) xk 
(2) Every motor vehicle transporting 
any quantity of a Division 2.3 chlorine. 
(3) Every motor vehicle which, in 
accordance with the regulations of the 
Department of Transportation, is 
required to be marked or placarded with 
one of the following classifications: 
(i) Division 1.1 : 
(ii) Division 1.2, or Division 1.3 
(iii) Division 2.3 Poison gas 





Federal Register / Vol. 59, No. 237 / Monday, December 12, 1994 / Rules and Regulations 63925 








(iv) Division 4.3, 

(v) Class 7 

(vi} Class 3 Flammable 
(vii) Division 5.1 

(viii) Division 2.2 

(ix) Division 2.3 Chlorine 
(x) Division 6.1 Poison 
(xi) Division 2.2 Oxygen 
(xii) Division 2.1 

(xiii) Class 3 Combustible liquid 
(xiv) Division 4.1 

(xv) Division 5.1 

(xvi) Division 5.2 

(xvii) Class 8 

(xviii) Division 1.4 

(4) Every cargo tank motor vehicle, 
whether loaded or empty, used for the 
transportation of any hazardous material 
as defined in the Hazardous Materials 
Regulations of the Department of 
Transportation, Parts 107 through 180 of 
this title. 

(5} Every cargo tank motor vehicle 
transporting a commodity which at the 
time of leading has a temperature above 
its flashpoint as determined by 
§ 173.126 of this title. 


* * * .® * 


(b) x * * 

(1) A streetcar crossing, or railroad 
tracks. used exclusively for industrial 
switching purposes, within a business 
district, as. defined in § 390.5 of this 
chapter. 

* * * * * 

11. Section 392.25.is revised to read 

as follows: 


§392:25 Emergency signals; dangerous 
cargoes. 

No driver shall use or permit the use 
of any flame-producing emergency 
signal for protecting any motor vehicle 
transporting Division 1.1, Division 1.2, 
or Division 1.3 explosives; any cargo 
tank motor vehicle used for the 
transportation of any Class 3 or Division 
2 1, whether loaded or empty; or any 
motor vehicle using compressed gas as 
a motor fuel. In lieu thereof, emergency 
reflective triangles, red electric lanterns, 
or red emergency reflectors shall be 
used, the placement of which shall be 
’ in the same manner as prescribed in 
§ 392.22(b). 


PART 397—{AMENDED} 
12. The authority citation for part 397 
is revised to read as follows: 


Authority: 49 U.S.C. 5101 et seg., 49 CFR 
1 48. 


13. Sectron 397.5 is revised to read as 
follows: 
§397.5 Attendance:and surveliliance of 
motor vehicles. 

(a) Except as provided in paragraph 
{b) of this section,.a nrotor vehicle 


which contains. a Division 1.1, 1.2, or 
1.3 (explosive) material must be 
attended at all times by its. driver or a 
qualified representative of the motor 
carrier that operates it. 5 

(b) The rules in. paragraph (a) of this 
section do not apply to a motor vehicle 
which contains Division 1.1, 1.2, or 1.3 
material if all the following conditions 
exist— 

(1) The vehicle is located on the 
property of a metor carrier, on the 
property of a shipper or consignee of the 


‘explosives, in a safe haven, or, in the 


case of a vehicle containing 50 pounds 
or less of a Division 1.1, 1.2, or 1.3 
material, on a construction or survey 
site; and 

(2) The lawful bailee of the explosives 
is aware of the nature of the explosives 
the vehicle contains and has been 
instructed in the procedures which 
must be followed in emergencies; and 

(3) The vehicle is within the bailee’s 
unobstructed field of view or is located 
in a safe haven. 

(c) A motor vehicle which contains. 
hazardous materials other than Division 
1.1, 1.2, or 1.3, materials, and which is 
located on a public street or highway, or 
the shoulder of a public highway, must 
be attended by its driver. However, the 
vehicle need not be attended while its 
driver is performing duties which are 
incident and necessary to the driver’s 
duties as the eperator of the vehicle. 

(d) For purposes of this section— 

(1) A motor vehicle is attended when 
the person in charge of the vehicle is on 
the vehicle, awake, and not in a sleeper 
berth, or is within 100 feet of the vehicle 
and has it within his/her unobstructed 
field of view. 

(2) A qualified representative of a 
motor carrier is a person who— 

(i) Has been designated by the carrier 
te attend the vehicle; 

(ii) Is aware of the nature of the 
hazardous materials contained in the 
vehicle he/she attends; 

(iii) Has been instructed in the 
procedures he/she must follow in 
emergencies; and 

(iv) Is authorized to move the vehicle 
and has the means and ability to do so. 

(3) A safe haven in an area 
specifically approved in writing by 
local, State, or Federal governmental 
authorities for the parking of unattended 
vehicles containing Division 1.1, 1.2, or 
1.3 materials. : 

(e} The rules in this section do not 
relieve the driver from any obligation 
imposed by law relating to the placing 
of warning devices when a motor 
vehicle is stopped on a public street or 
highway. 

14. Section 397.7 is revised to read as 
follows: 


§397.7 Parking. 


(a) A motor vehicle which contains 
Division 1.1, 1.2, or 1.3 materials must 
not be parked under any of the 
following circumstances— 

(1} On or within 5 feet of the traveled 
portion of a public street or highway; 

(2) On private property (including 
premises of fueling or eating facility) 
without the knowledge and consent of 
the person who is in charge of the 
property and who is aware of the nature 
of the hazardous materials the vehicle 
contains; or 

(3) With 300 feet of a bridge, tunnel, 
dwelling, or place where. people work, 
congregate, or assemble, except for brief 
periods when the necessities of 
operation require the vehicle to be 
parked and make it impracticable to 
park the vehicle in any other place. 

(b} A motor vehicle which contains 
hazardous materials other than Division 
1.1, 1.2, or 1.3 materials must not be 
parked on or within five feet of the 
traveled portion of public street or 
highway except for brief periods when 
the necessities of operation require the 
vehicle to be parked and make it 
impracticable to park the vehicle in any 
other place. 

15. Section 397.13 is revised to read 
as follows: 


§ 397.13 Smoking. 

No person may smoke or carry a 
lighted cigarette, cigar, or pipe on or 
within 25 feet of— 

(a) A motor vehicle which contains 
Class 1 materials, Class 5 materials, or 
flammable materials classified as 
Division 2.1, Class 3, Divisions 4.1 and 
4.2; or 

(b} An empty tank motor vehicle 
which has been used to transport Class. 
3, flammable materials, or Division 2.1 
flammable gases, which when so used, 
was required to be marked or placarded 
in accordance with the rules in 
§ 177.823 of this title. 

16. Section 397.19 is revised to read 
as follows: 


§397.19 Instructions and documents. 

(a) A motor carrier that transports 
Division 1.1, 1.2, or 1.3 (explosive) 
materials must furnish the driver of 
each motor vehicle in which the 
explosives are transported with the 
following documents: 

(1) A copy of the rules in this part; 

(2) [Reserved] 

(3) A document containing 
instructions an procedures to be 
followed in the event of accident or 
delay. The documents must include the 
names and telephone numbers of 
persons (including representatives of 
carriers or shippers) to be contracted, 
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the nature of the explosives being 
transported, and the precautions to be 
taken in emergencies such as fires, 
accidents, or leakages. 

(b) A driver who receives documents 
in accordance with paragraph (a) of this 
section must sign a receipt for them. 
The carrier shall retain the receipt in its 
files for 1 year at its principal place of 
business. 

(c) A driver of a motor vehicle which 
contains Division 1.1, 1.2, or 1.3 
materials must be in possession of, be 
familiar with, and be in.compliance 
with . 

(1) The documents specified in 
paragraph (a) of this section; 

(2) The documents specified in 
§ 177.817 of this title; and 

(3) The written route plan specified in 
§ 397.67. 


[FR Doc. 94—30111 Filed 12—9—94; 8:45 am] 
BILLING CODE 4910-22-P 








INTERSTATE COMMERCE 
COMMISSION 


49 CFR Part 1039 
{Ex Parte No. 346 (Sub-No. 31)] 


Rail General Exemption Authority— 
Exemption of Grease or inedible 
Tallow 


AGENCY: Interstate Commerce 
Commission. 


ACTION: Final rule. 





SUMMARY: The Commission is exempting 
from regulation the transportation by 
rail of grease or inedible tallow, etc. 
(STCC No. 20—143). These commodities 
are added to the list of exempt 
commodities in 49 CFR part 10339, as set 
forth below. This exemption does not 
embrace exemptions from regulation of 
car hire and car service. 

On October 21, 1993, at 58 FR 54320, 
we requested comments on a proposal 
by the Association of American 
Railroads (AAR) to exempt from 
regulation the railroad transportation of 
grease or inedible tallow. The comments 
have been received and analyzed. We 
are approving AAR’s proposal. 
EFFECTIVE DATE: january 11, 1995. 


FOR FURTHER INFORMATION CONTACT: 
Joseph H. Dettmar, (202) 927-5660. 
[TDD for hearing impaired: (202) 927— 
5721.] 

SUPPLEMENTARY INFORMATION: For 
further information, see the 
Commission’s printed decision. To 
obtain a copy of the full decision, write 
to, call, or pick up in person from: 
Dynamic Concepts, Inc., Room 2229, 


Interstate Commerce Commission 
Building, 1201 Constitution Avenue, 
N.W., Washington, DC 20423. 
Telephone (202) 289-4357/4359. 
[Assistance for the hearing impaired is 
available through TDD services: (202) 
927-—5721.] 


We reaffirm our initial finding that 
the exemption will not significantly 
affect either the quality of the human 
environment or the conservation of 
energy resources. 


We also reaffirm our initial finding 
that the exemption will not have a 
significant economic impact on a 
substantial number of small entities. 


List of Subjects in 49 CFR Part 1039 


Agricultural commodities, Intermodal 
transportation, Manufactured 
commodities, Railroads. 


Decided: November 16, 1994. 

By the Commission, Chairman McDonald, 
Vice Chairman Phillips, and Commissioners 
Simmons, Morgan, and Owen. Vice 
Chairman Phillips recused herself in this 
proceeding. Commissioner Owen did not 
participate in the disposition of this 
proceeding. 

Vernon A. Williams, 
Secretary. 


For the reasons set forth in the 
preamble, title 49, chapter X, part 1039 
of the Code of Federal Regulations is 
amended as follows: 


PART 1039—EXEMPTIONS 


1. The authority citation for part 1039 
continues to read as follows: 


Authority: 49 U.S.C. 10321 and 10505; and 
5 U.S.C. 553. 


2. In § 1039.11, the table in paragraph 
(a) is amended by adding the following 
new entry in the correct numerical order 
to STCC tariff 6001-V: 


§ 1039.11 Miscellaneous commodities 
exemptions. 


= 





STCC tariff 
6001-V 
eff. 1-1-94 


STCC No. 





Grease or Inedible 
Tallow. 





* 


[FR Doc. 94-30470 Filed 12-9—94;-8:45 am] 
BILLING CODE 7035-01-P 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 

50 CFR Part 651 

[Docket No. 941236-4336; I.D. 111594A] 
RIN 0648-AH46 


Northeast Multispecies Fishery 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 


ACTION: Emergency interim rule. 





SUMMARY: NMFS, by emergency interim 
rule, amends the regulations 
implementing the Northeast 
Multispecies Fishery Management Plan 
(FMP). This emergency rule implements 
a simultaneous closure of redefined 
Closed Area I, the Nantucket Lightship 
Closed Area, and Closed Area II; a 
prohibition on scallop vessels in the 
closed areas; a disallowance of any 
fishery utilizing mesh smaller than the 
minimum mesh size allowed for 
regulated species, with the exception of 
fisheries that have been determined to 
have a catch of less than 5 percent by 
weight of regulated species; a 
prohibition on the possession of 
regulated species while fishing with 
small mesh; a requirement that all 
mobile gear vessels fishing in the 
Stellwagen Bank and Jeffreys Ledge 
areas, with the exception of mid-water 
trawl vessels, use 6-inch (15.24-cm) 
square mesh codends; and an increase 
in the minimum mesh size in the 
Southern New England and Nantucket 
Lightship Regulated Mesh Areas to 6- 
inch (15.24-cm) diamond or square 
mesh. 

EFFECTIVE DATES: December 12, 1994, 
through March 12, 1995. 

ADDRESSES: Copies of the 
Environmental Assessment (EA) 
supporting this action may be obtained 
from Jon C. Rittgers, Acting Regional 
Director, National Marine Fisheries 
Service, 1 Blackburn Drive, Gloucester, 
MA 01930. 

FOR FURTHER INFORMATION CONTACT: 
Susan A. Murphy or E. Martin Jaffe, 
NMFS, Fishery Policy Analysts, at 508— 
281-9252 or 508-281-9272. 
SUPPLEMENTARY INFORMATION: The New 
England Fishery Management Council 
(Council) submitted Amendment 5 to 
the FMP to NMFS on September 27, 
1993. The Amendment contained 
provisions that the Council believed 
would eliminate the overfished 
condition of cod, yellowtail flounde:, 
and haddock. Amendment 5 was 
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approved by NMFS on January 3, 1994. 
Most measures were implemented on 
March 1, 1994. 

_ Meanwhile, NMFS issued an 
emergency rule, which was published in 
the Federal Register on January 3, 1994 
(59 FR 26) and effective from January 3, 
1994, through April 2, 1994, to protect 
the seriously depleted stocks of 
haddock. The emergency rule 
established a 500 lb (226.8 kg) 
possession limit for haddock; began the 
closure of an expanded Closed Area II 
on January 3, 1994, rather than February 
1, 1994; and implemented several other 
measures to protect haddock. The final 
rule implementing Amendment 5 on 
March 1, 1994, permanently put into 
place several measures that were 
contained in the emergency rule. Other 

’ measures in the emergency rule that 

were not contained in the proposed rule 
for Amendment 5 were continued in _ 

effect by the final rule, and would have 
expired on April 2, 1994, as provided by 
the emergency rule, but for its extension 
through further rulemaking, effective 
through June 30, 1994. The final rule for 

Amendment 6 to the FMP (59 FR 32134, 

June 22, 1994) was made effective 

beginning June 30, 1994, and continued 
on a permanent basis three measures 

originally imposed by the January 3, 
1994, emergency rule to protect 

depleted haddock stocks. 

Amendment 5 allows for regulatory 
adjustments through the framework 
abbreviated rulemaking procedure ; 
codified in 50 CFR part 651, subpart C. 
Although four frameworks have been 
implemented (Frameworks 1, 3, 4, and 
6), only Framework 3 and Framework 6 
pertain directly to increased protection 
of multispecies. Framework Adjustment 
3 (59 FR 36725, July 19, 1994) limited 
the amount of regulated species allowed 
on board vessels fishing with small 
mesh to either 500 lb (226.8 kg) or 10 
percent of the weight of non-regulated 
species, whichever is less. Framework 
Adjustment 6 (59 FR 47815, September 
19, 1994) increased the minimum mesh 
size-from 21/2 inches (6.35 cm) to 3 
inches (7.62 cm) in the Cultivator Shoal 
whiting (silver hake) fishery. Two other 
framework adjustments, Framework 
- Adjustment 2 and Framework 
Adjustment 5, were withdrawn and put 
on hold, respectively. 

Following the Council’s August 9-10, 
1994, meeting, the Northeast Regional 
Stock Assessment Workshop (SAW) 
issued to the Council an unprecedented 
Special Advisory on Groundfish Status 
on Georges Bank along with its 18th 
Stock Assessment Report (SAW 18). The 
Advisory Report concluded that 
yellowtail flounder and haddock stocks 
have ‘“‘collapsed” and warned that the 


cod stock is in imminent danger of 
collapse, as well, unless the sharply 
declining trend in spawning stock 
biomass is halted. Hence the report 
advised that, for Georges Bank cod and 
yellowtail flounder, current fishing 
mortality rates would need to be 
reduced by 60 percent and 52 percent, 
respectively, just to achieve the 
maintenance level (i.e., the point at 
which stocks will cease, on average, to 
decline). The report advised that in 
order to avert a collapse of cod and 
improve the prospects of stock 
rebuilding for yellowtail, fishing 
mortality should be reduced to as low 
a level as possible, approaching zero. 
For Georges Bank cod, SAW 18 


concluded that the fishing mortality rate 


increased from 0.3 in 1978 to a record 


high of 0.91 in 1993, well over twice the 


definition of the overfishing level 
specified in the FMP. The spawning 


stock biomass continued to decline from 


more than 90,000 metric tons (mt) 
during the early 1980s to a record low 
of 37,200 mt in 1993. Projections for 
1994 indicate that the spawning stock 
biomass will decline further to record 
low levels around 19,000 mt and that 
the landings for 1994 will be the lowest 
since the 1960s. 

SAW 18 results on the status of 
Georges Bank yellowtail flounder 


. concluded that fishing mortality rates 


are about twice the overfishing level as 
defined in the FMP. Further, the 
spawning stock biomass of 3,010 mt in 


1993 has declined from a moderate level 
of 17,385 mt in 1982 and from an earlier 


high of 25,000 mt in 1973. 

Similar grave reports came out of the 
last assessment for the Southern New 
England yellowtail flounder stock 
(Stock Assessment Workshop 17 (SAW 
17)). Fishing mortality rates for this 
stock have been extremely high, 
reaching exploitation rates greater than 
80 percent in recent years. In 1992, the 
exploitation rate was 84 percent, far 
exceeding the 35 percent exploitation 
rate associated with the overfishing 
definition. Spawning stock biomass 
declined 94 percent between 1989 and 
1992, from 22,000 mt to 1,300 mt as the 
1987 year class was removed from the 
spawning stock. Further, spawning 
stock biomass for 1993 has been 
projected to decline to 1,052 mt because 
year classes following the 1987 year 
class are weak. Recruitment in the last 
several years has been the lowest on 
record. Landings and spawning stock 
biomass for 1994 are projected to be less 
than 1,000 and 2,500 mt respectively, 
both well below average. 

The most recent assessment of 
haddock (Stock Assessment Workshop 
13 (SAW 13)) indicated that haddock 


spawning stock biomass on Georges 
Bank has been reduced from 130,000 mt 
in 1963 to an estimated 10,000 mt at the 
beginning of 1993, significantly lower 
than the 130,000 mt required to provide 
an annual maximum sustainable yield 
of 47,000 mt. The haddock stocks on 
Georges Bank and the Guif of Maine are 
at all-time low levels of abundance, and 
the 1993 landings were the lowest in 
recorded history. Amendment 6 to the 
FMP and its Environmental 
Assessment/Regulatory Impact Review 
addressed the need for immediate action 
to protect these stocks. The conservation 
measures for haddock implemented 
under Amendment 6 have likely 
reduced fishing mortality and have 
afforded some protection to the 
spawning stock and to new recruits. The 
stock is still in a collapsed condition, 
but the harvest rate is probably below 
the level at which the stock is simply 
maintained. 

Amendment 5 was intended to 
eliminate overfishing of the primary 
multispecies stocks through incremental 
effort-reduction, mesh-size increase, and 
expanding spawning area closures, 
among other measures, over a 5- to 7- 
year period. When the Council adopted 
objectives for Amendment 5 more than 
3 years ago, cod, haddock, and 
yellowtail flounder stocks were being 
fished at a rate that was, on average, 
twice what could be sustained over the 
long term, so a plan was designed to 
reduce fishing by half. However, during 
the development and implementation 
period of Amendment 5, fishing 
mortality rates increased and the 
downward trends in stock size and 
yields continued to accelerate. Given 
the new information presented at SAW 
18, the recently imposed management 
measures in Amendment 5 are 
inadequate and will not achieve the 
reductions in fishing mortality rates 
needed to rebuild the multispecies 
stocks. 

In response to these new, alarming 
assessments and advice, the Council has 
begun the development of an FMP 
amendment (Amendment 7) to 
implement the recommendations of 
SAWs 17 and 18 for severely depleted 
multispecies stocks, including Georges 
Bank yellowtail flounder, Southern New 
England yellowtail flounder, haddock, 
Georges Bank cod, and others, as 
needed. To this effect, a notice of intent 
to prepare a supplemental 
environmental impact statement for 
Amendment 7 and a request for 
comments was published in the Federal 
Register on October 27, 1994. 

Although the development of 
Amendment 7 is moving forward 
quickly, it will likely take several 
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the Council and NMFS believe it is 
imperative that fishing effort on these 
stocks be curtailed as much as 


practicable-on an immediate basis. The 
Council and #047'S ere alee concuuned 
about displaced effort resulting from 
vessels re-directing their effort from 
Georges Bank multispecies stocks into 
other areas outside of Georges Bank and 


into other fisheries, creating ever more 
competition for fewer and fewer fish. 
Further, more and more ened 

robably will be displaced into 
cuales fisheries where there is 
sometimes a high rate of juvenile and 
legal-size multispecies bycatch. Given 
this concern, on October 27, 1994, the 
Council veted to recommend that the 
Secretary of Commerce (Secretary) take 
emergency action to implement 
immediate protective measures to slow 
the stock decline as much as practicable 
and to address the consequent effort 
displacement. 

Due to the very serious condition of 
the multispecies stocks and the need to 
begin addressing this crisis, NMFS 
believes that emergency action is 
warranted. These emergency measures 
build upon the existing provisions of 
Amendment 5 and are in no way a 
panacea for the multispecies fishery 
crises at hand. They are a set of initial 
measures addressing the immediate 
interim need to begin the process of 
curtailing fishing pressure on these 

_ stocks and addressing vessel 

‘ displacement. The measures were 
selected among other options because 
they are relatively less controversial, as 
evidenced by the near unanimous 

of the Council; the measures 

and the scope of their impacts can be 
relatively easily defined, given the 
emergency nature of this action and the 
need for a quick response, and the short 
timeframe available to implement 
emergency actions; and they are more 
narrowly focused and therefore more 
easily administered. 

NMFS has, therefore, determined it 
necessary to implement the following 
measures in the multispecies fishery as 

an emergency action. The first measure 
closes Area i {as defined in the 
Council's proposed FAAS 7), Area Il, 
and the Nantucket Li Closed 
Area immediately and simultaneously. 
Because these areas all have historically 
high concentrations of various 
multispecies, closing them will help 
slow the decline of the stecks through 
a reduction im fishing mortality. Also, 
Area II is being closed earlier than 

_ currenthy required, and simultaneously 


with Area I and the Nantucket Lightship 


effort displacement from one area to 
another while this measure is in effect. 


have been known to catch significant 
amounts of yellowtail flounder, as well 
as other multispecies. There have also 
been reports that scallop dredge gear 
disturbs the bottom and disrupts 
spawning activity; therefore, this 
measure will also help rebuild 
multispecies stocks in these areas. 
The third measure disallows any 
fishery utilizing mesh smaller than the 
minimum mesh size for regulated 
species, except for fisheries that have 
been determined to have a:catch of less 
pene! em 
species, and prohibits the of 
vegulated species while fishing with 
small mesh. Current regulations limit 
0 ee ee by 
cesavale Mhahling aitti ian enlid-catete 
the lesser of 10 percent of the total catch 
or 500 Wb (226.8 kg). The Council is 
concerned about reports that this 


there has been some perceivable 
recruitment in the Gulf of Maine 
haddock steck. This action will protect 
juvenile haddock, which if caught in a 
small-mesh fishery would have te be 
discarded. 

Because fishing effort will likely shift 
to small-mesh fisheries.as the result.of 
this: action, prohibiting the 
possession of regulated species in all 
areas while fishing with small mesh will 
remove any incentive to target 
multispecies stocks. The Council 
proposed that no fishery using small- 
mesh nets “be allowed that has not been 
verified to have a-catch of less than five 
percent by weight of regulated 
species. * * *” The Regional Director 
has determined that the purse seine and 
midwater traw] fisheries in all areas, the 
shrimp fishery in the Guifof Maine/ 
Georges Bank regulated mesh area, the 
sea scallop net fishery in the Mid- 
Atlantic regulated mesh area, and the 
butterfish, dogfish, herring, Atlantic 
mackerel, ocean pout, scup, a 
squid, summer flounder, whiting, and 
weakfish fisheries in the Southern New 
England and Mid-Atlantic regulated 
mesh areas meet this The 
Regional Director may close these or 
other fisheries, based on a 
determination that the catch of 
reguiated species is 5 percent or more 
by weight, or may exempta closed 
fishery, based on a determination that 
the catch of regulated species is less 


than 5 percent by weg. Any such 
er ‘will be dene 

through publication of a rule in the 
Federal Register. 

The fo: measure requires all 
mobile gear vessels fishing in the 
Stellwagen Bank and Jeffreys Ledge 
areas, with the exception of midwater 
trawl vessels, to use 6-inch (15:24-cm} 


_ square-mesh codends. This restriction is 
_already in place under Amendment 5. 


during the period March 1 through July 
31, and applies to the last 140 bars of 
the codend and extension piece. To 
address several recent concerns raised 
by the fishing industry—namely, smal] 
beats do not have nets as lang as 140 
bars—the Council voted to adjust this 
requirement such that vessels greater 
than 45 t (13.7 m) must have 100 bars 
of square mesh in the codend and 
extension piece, and vessels 45 ft (13.7 
m) and under must have 50 bars of 
square mesh in the codend and 
extension piece. Although this 
adjustment to the current FMP has not 
been submitted te NMFS, it is the clear 
intent of the Council and is, therefore, 
reflected in this e: action. 
Because square naaicanews for better 
escapement of juvenile cod as well as 
other roundfish, this measure is being 
extended to protect this known 
productive fishing grounds; also, due to 
the area’s clese proximity to shore, this 
measure will serve as a protection 
against effort displacement. Further, 
protection is particularly warranted in 
light of recent research surveys by the 
Commonwealth of Massachusetts 
indicating the possibility that the 1993 
year class of cod is better than expected 
in this general area. These new recruits 
will be very vulnerable to fishing in 
1995 and this action has a high potential 
of protecting them. 

The fifth and final measure requires 
that the minimum mesh sizein-southern — 
New England, east of 72°30’ W. lat., be 
set at 6-inch (15.24-cm) diamond or 
square, consistent with the mesh-size - 
requirement in the Gulf of Maine and 
Georges Bank areas. Increasing the 
minimum diamond mesh size will 
increase the escapement of cod and 
other roundfish, thereby 
additional protection for juvenile and 
sub-legal fish. Vessels fishing near the 
boundary of the current Georges Bank 
Regulated Mesh Area will be required to 
use the same mesh as those fishing 
inside the area. Also, this measure will 
help protect an important component of 
the Georges Bank cod stock that 
migrates through the Nantucket Shoals 
area and waters south of Martha’s 
Vineyard during the winter. . 

Paragraph {a) of § 651.32 is 
temporarily suspended and paragraph 
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(c) of §651.32 is temporarily added to 
ensure that cross-referencing between 
regulatory text temporarily added and 
regulatory text remaining unchanged in 
50 CFR part 651 is accurate and 
meaningful. 


Classification 


NMFS has determined that this rule is 
necessary to respond to an emergency 
situation and is consistent with the 
Magnuson Act and other applicable law. 

The Assistant Administrator for 
Fisheries, NOAA, also finds for good 
cause that the reasons justifying 
promulgation of this rule on an 
emergency basis also make it 
impracticable and contrary to the public 
interest to provide additional notice and 
opportunity for public comment, or to 
delay for 30 days the effective date of 
these emergency regulations, under the 
provisions of sections 553(b) and (d) of 
the Administrative Procedure Act. All of 
the measures have received some public 
comment during Council meetings and 
in connection with the development of 
Amendment 5 or proposed Amendment 
7 to the FMP. Implementation of these 
emergency measures will provide much- 
needed immediate interim protection to 
declining multispecies stocks. 

This emergency rule has been 
determined to be not significant for 
purposes of E.O. 12866. 

This rule is exempt from the 
procedures of the Regulatory Flexibility 
Act to prepare a regulatory flexibility 
analysis because the rule is issued 
without opportunity for prior public 
comment. No analysis has been 
prepared. 


List of Subjects in 50 CFR Part 651 


_ Fisheries, Fishing, Reporting and 
recordkeeping requirements. 
Dated: December 6, 1994. 
Gary Matlock, 
Program Management Officer, National 
Marine Fisheries Service. 
For the reasons set out in the 


preamble, 50 CFR part 651 is amended. 
as follows: 


PART 651—NORTHEAST 
MULTISPECIES FISHERY 


1. The authority citation for part 651 
continues to read as follows: 


Authority: 16 U.S.C. 1801 et seq. 


2. In § 651.9, paragraphs (a)(13), 
(e)(14) through (e)(21), (e)(28), (e)(29), 
and (e)(31) are temporarily suspended, 
and paragraphs (a)(15) and (e)(36) 
through (e)(51) are temporarily added, 
effective December 12, 1994, through 
March 12, 1995, to read as follows: 


. §651.9 Prohibitions. 


(a) * x * 


(15) Fish with, set, haul back, possess 
on board a vessel, unless stowed in 
accordance with § 651.20(c)(7), or fail to 
remove, a sink gillnet from the area and 
for the times specified in § 651.32(c), 
unless authorized in writing by the 
Regional Director. 

* * * * * 
e 2 ¥--2 


(36) Fish with or possess within the 
areas described in § 651.20(a)(1) nets of 
mesh smaller than the minimum size 
specified in § 651.20(a)(6), unless the 
vessel is exempted under § 651.20(a)(7) 
or (9), or unless-the vessel qualifies for 
the exception specified in paragraph 
(e)(1){ii) of this section. 

(37) Fish with or possess within the 
area described in § 651.20(b)(1), nets of 
mesh smailer than the minimum size 
specified in § 651.20(b)(3), unless the 
vessel qualifies forthe exception — 
specified in paragraph (e)(1)(ii) of this 
section. 

(38) Fish with or possess within the 
area described in § 651.20{c)(1), nets of 
mesh smaller than the minimum size 
specified in § 651.20(c)(5), unless the 
vessel is exempted under § 651.20(c)(6), 
or unless the vessel qualifies for the 
exception specified in paragraph 
(e)(1)(ii) of this section. 

(39) Fish with or possess within the 
areas described in § 651:20(d)(1), nets of 
mesh smaller than the minimum size 
specified in § 651.20(d)(4), unless the 
vessel is exempted under § 651.20(d)(5), 
or unless the vessel qualifies for the 
exception specified in paragraph 
(e)(1)(ii) of this section. 

(40) Enter the area described in 
§ 651.21(d)(1) on a fishing vessel, except 
as specified in § 651.21(d)(1)(ii). 

(41) Fish with, set, haul back, have on 
board a fishing vessel, or fail to remove 
sink gillnet gear in or from the area 
specified in § 651.21(d)(1). 

(42) Enter the area described in 
§651.21(d)(2) on a fishing vessel, except 
as specified in § 651.21(d)(2)(ii). 

(43) Enter the area described in 
§ 651.21(d)(3) on a fishing vessel, except 
as provided in § 651.21(d)(3)(ii). 

(44) Fish for, harvest, possess, or land 
in or from the EEZ northern shrimp, 
unless such shrimp were fished for or 
harvested by a vessel meeting the 
requirements specified in § 651.20(a){7). 

(45) Fail to comply with the “ 
requirements as specified in 
§ 651.20(a)(8). 

(46) Fish with, set, haul back, possess 
on board a vessel, unless stowed in 
accordance with § 651.20(c)(7), or fail to 
remove a sink gillnet from the EEZ 
portion of the areas and for the times 


specified in § 651.32(c), unless 
authorized in writing by the Regional 
Director. 

(47) Violate any of the provisions of 
§ 651.20(a)(9). 

(48) Possess or land fish within the 
area described in § 651.20(a)(1) while in 
possession of nets of mesh smaller than 
the minimum size specified in 
§ 651.20{a)(6), unless the vessel is 
exempted under § 651.20(a)(7) or 
qualifies for the exception specified in 
paragraph (e)(1)(ii) of this section. 

(49) Possess fish within or land fish 
from the area described in § 651.20(b)(1) 
while in possession of nets of mesh 
smaller than the minimum size 
specified in § 651.20(b)(3), or unless the 
vessel qualifies for the exception 
specified in paragraph (e)(1)(ii) of this 
section. 

(50) Possess or land regulated species 
within the area described in 
§ 651.20(c)(1), while in possession of 
nets of mesh smaller than the minimum 
size specified in § 651.20(c)(5), unless 
the vessel and the small mesh nets 
conform with the requirements of 
§ 651.27(a), or unless the vessel qualifies 
for the exception specified in paragraph 
(e)(1){ii) of this section. 

(51) Possess or land regulated species 
within the area described in 
§ 651.20(d)(1), while in possession of 
nets of mesh smaller than the minimum 
size specified in § 651.20(d)(4), unless 
the vessel and the small mesh nets 
conform with the requirements of 
§ 651.27(a), or unless the vessel qualifies 
for the exception specified in paragraph 
(e)(1)}(ii) of this section. 

* * * * * 

3. In § 651.20, paragraphs (a)(2) 
through (a)(5), (b)(2), (c)(2) through 
(c)(4), (d)(2), (d)(3), (e)(2){iv), (e)(2), and 
(f)(4) are temporarily suspended, and 

paragraphs (a)(6) through (a)(10), (b)(3), 
(c)(5) through (c)(8), (d)(4) through 
(d)(6), (e)(1)(v), (e)(2)(vi), (e)(3), (5), 
and (f)(6) are temporarily added, 
effective December 12, 1994, through 
March 12, 1995, to read as follows: 


§651.20 Regulated-mesh areas and 
restrictions on gear and methods of fishing. 
* * * * * 

(a) xe 

(6) Mesh-size restrictions. Except as 
provided in paragraphs (a)(7) through 
(a)(9), (e), and (f) of this section, the 
minimum mesh size for any trawl net, 
sink gillnet, Scottish seine, purse seine, 
or midwater trawl, on a vessel or used 
by a vessel fishing in the GOM/GB 
regulated mesh area shall be 6 inches 
(15.24 cm) diamond or square mesh. 
throughout the entire net. This 


- restriction does not apply to nets or 


pieces of nets smaller than 3 ft (0.9 m) 
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x 3 ft (0.9 mj {9 ft? 6.81 m2), arto 
vessels that have not been issued a 
Federal multispecies permit and that are 
fi exclusively in state waters. 

(7) Northern on exemption. The 
Nerthera shrimp fishery has been found 
to meet a qualification 
requirements specified in paragraph 
(a)(10) of this section. Therefore, vessels 
subject to the mesh restrictions 
specified in paragraph (a){6) of this 
section may fish fer, harvest, possess, or 
land northern shrimp with nets of mesh 
smaller than the minimum size 
specified i im paragraph ({a}(6) of this 
section in the Nerthern Shrimp 
Exemption Agea, if the vessel complies 
with the ts specifiedin - 
paragraphs (a){7)(i) through {iii) of this 
section. The ! m Shrim 
Exemption Area is defined by straight 
lines connecting the following points in 
the order stated: 


NORTHERN SHRIMP EXEMPTION AREA 





Latitude | ‘Longitude 





--e- | FO°OO" W. 
41°35’ N. ...... | 69°40’ W. 
42°49.5' N. ... | 69°40" W. 
. | 69°00’ W. 
} 68°00’ W. 
| 67°22’ W.; 
(the U.S.- 
Canada 
maritime 
Boundary). 








NORTHERN SHRIMP EXEMPTION 
AREA—Continued 





Point Longitude 
(1) 
US.-Can- 











Gi | 41) 


1. Northward aleng the # 
ada maritime ‘boundary to the 

(i) Possession limit. A vessel may not 
fish for, possess on board or land 
multispecies finfish. 

{ii) Finfish Excluder Device. A vesse] 
mast have a properly configured and 
installed finfish excluder device in any 
net with mesh smaller than the 
minimum size specified in 
(a}{6) of this section. The finfish 








- excluder device must be configured and 


installed consistent with the following 
specifications {see Figure 2 to part 651) 
for an example of a 

and installed finfish exclauder device}: 

(A) A finfish exchuder device is a rigid 
or semi-rigid grate consisting of parallel 
bars of not more than 1-inch (2.54-cm) 
spacing that exchudes all fish and other 
objects, except those that are small 
enough to pass between its bars into the 
codend of the trawl. 

(B) The finfish excluder device must 
be secured in the trawl, forward of the 
codend, in such a manner that it : 
precludes the passage of fish or other 
objects into the codend without the fish 
or objects having first passed between 
the bars of the grate. 


{C) A fish outlet or hole must be 
provided to allow fish er other objects 
that are teo large to pass between the 
bars of the grate to pass out of the net. 
The aftermost edge of this outlet must 
be at least as wide as the grate at the 
point of attachment. The fish outlet 
must extend forward from the grate 
toward the mouth of the net. 


(D) A funnel of net material is allowed 
in the lengthening piece of the net 
forward of the grate to direct catch 
towards the grate. 


(iii) A vessel may only fish fer or 
harvest northern shrimp during the 
northern shrimp season, as established 
by the Atlantic States Marine Fisheries 
Commission {ASMFC). The nerthera 
shrimp season is December 1 ¢ 
May 30, or as modified by the ASMFC. 


{8) Stellwagen Bank/Jeffreys Ledge 
(SB/JL) juvenile protection area. The 
minimum mesh size of all mobile net 
gear in the following area shall be 6 
inches (15.24 cm) square mesh in the 
last 50 bars of the codend and extension 
piece for vessels 45 ft (13.7 mj and fess, 
and in the last 100 bars of the codend 
and extension piece for vessels greater 
than 45 ft (13.7 m), except.as provided 
for in paragraphs fe) and {f} of this this 
section. 


(i) The SB/JL juvenile protection area 
is defined by straight lines connecting 
the following points in the order stated: 


STELLWAGEN BANK JUVENILE PROTECTION AREA 





Longitude 


Approximate Joran 























42°34.0'N. ... 
| 42°28.8' N. 
42°18.6' N. 
| 42°05.5' N. 
| 42°11.04N. 
42°34. N. 




















13737 
13861 
13810 
13880 
13737 | 
13737, 


44295 
44295 
44209 
44135 
44135 
44295, 








JEFFREYS LEDGE Jwveme PROTECTION AREA 





Longitude 





























| 43°12.7' N. ..... 
43°09.5' N. 
42°57.0' N. . 
| 42°52.0' N. 
42°41.5' N. 
42°34.0' N. 
42°55.2' N. 
43°12.7'\N. 











| 70°32.5' W. 











| 70°G0.0' W. . 
| 70°08.0' W.... 
| 70°08.0' W. . 


70°00.0' W. . 


43369 


13631 
13752 








(ii) Fishing for northem shrimp in the 
SB/JL juvenile protection area is 
allowed, subject to the requirements of 
paragraph {a}{7) of this section. 


(9) Transitting. Vessels subject to the 
mesh requirements specified in 
paragraph (a)}{6) of this section may 
transit through the Northern Shrimp 
Exemption Area defined in paragraph 


a 


({a)(7) of this section with nets cn board 
with mesh smaller than the minimum 
size specified in paragraph {a}{6) of this | 
section, provided that the nets are 
stowed in accordance with the 
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provisions of paragraph (c)(7) of this 
section, and provided the vessel has no 
fish on board. 

(10) Addition or deletion of 
exemptions. The Regional Director may 
add exemptions if he/she makes a 
determination that the exempted 
fishery, gear, and/or area has a catch of 
less than 5 percent by weight of 
regulated species. The Regional Director 
may delete an existing exemption if he/ 
she makes a determination that the 
catch of regulated species is greater than 
or equal to 5 percent by weight. 
Notification of additions or deletions 
will be made through publication ofa 
rule in the Federal Register. 

(3) Mesh-size restriction. Except as 
provided in paragraphs (e) and (f) of this 
section, the minimum mesh size for any 
trawl net, sink gillnet, Scottish seine, 
purse seine or midwater trawl on a 
vessel or used by a vessel fishing in the 
Nantucket Lightship regulated mesh 
area shall be 6 inches (15.24 cm) square 
or diamond mesh throughout the net. 
This restriction does not apply to nets 
or pieces of nets smaller than 3 ft (0.9 
m) X 3 ft (0.9 m) (9 ft? (0.81 m2)). 

{c) x * k 

(5) Mesh-size restriction. Except as 
provided in paragraphs (c)(6), (e), and (f) 
of this section, the minimum mesh size 
for any trawl net, sink gillnet, Scottish 
seine, purse seine or midwater trawl in 
use, or available for use as described 
under paragraph (c)(7) of this section, by 
a vessel fishing in the Southern New 
England regulated mesh area, shall be 6 
inches (15.24 cm) square or diamond 
mesh throughout the net. This 
restriction does not apply to vessels that 
have not been issued a Federal 
multispecies permit under § 651.4. and 
are fishing exclusively in state waters. 

(6) Exemptions. 

(i) Fisheries exempt. The butterfish, 
dogfish, herring, mackerel, ocean pout, 
scup, shrimp, squid, summer flounder, 
whiting, and weakfish fisheries in the 
Southern New England regulated mesh 
area have been found to meet the 
exemption qualification requirements 
specified in paragraph (c)(8) of this 
section. Therefore, vessels subject to the 
mesh restrictions specified in paragraph 
(c)(5) of this section may fish for, 
harvest, possess or land any of the apove 
mentioned species with nets of mesh 
smaller than the minimum size 
specified in paragraph {c)(5) of this 
section in the Southern New England 
regulated mesh area, provided such 
vessels comply with the requirements 
_ specified in paragraph (c)(6)(ii) of this 
section. 

(ii) Possession and net stowage 
requirements. Vessels may possess 


regulated species while in possession of 
nets with mesh less than the minimum 
size specified in paragraph (c)(5) of this 
section, provided that the nets are 
stowed and are not available for 
immediate use in accordance with 
paragraph (c)(7) of this section, and 
provided that regulated species were not 
harvested by nets of mesh size smaller 
than the minimum mesh size specified 
in paragraph (c)(5) of this section. 
Vessels may only fish-for butterfish, 
dogfish, herring, mackerel, ocean pout, 
scup, shrimp, Loligo squid, Illex squid, 
summer flounder, whiting and/or 
weakfish with nets of mesh smaller than 
the minimum size specified in 
paragraph (c){5) of this section. Vessels 
fishing for these species may also 
possess and retain the following species 
as incidental take to these exempted 
fisheries: conger eels, searobins, and 
black sea bass. 

(7) Net stowage requirements. Except 
as provided in paragraphs (c)(6) and 
(d){5) of this section, a vessel holding a 
valid Federal multispecies permit under 
this part and fishing in the Southern 
New England or Mid-Atlantic regulated 
mesh areas may not have available for 
immediate use any net, or any piece of 
a net, not meeting the requirements 
specified in paragraphs (c)(5) and (d)(4) 
of this section; and a vessel holding a 
valid multispecies permit while in the 
areas and for the times specified under 
§ 651.32(c), and any vessel while in the 
EEZ portion of the areas and for the 
times specified under § 651.32(c), may 
not have available for immediate use 
any sink gillnet gear. A net that 
conforms to one of the following 
specifications and that can be shown 
not to have been in recent use is 
considered to be not “available for 
immediate use’’: 

(i) A net stowed below deck, 
provided: 

(A) It is located below the main 
working deck from which the net is 
deployed and retrieved; 

(B) The towing wires, including the 
leg wires, are detached from the net; and 

(C) It is fan-folded (flaked) and bound 
around its circumference; or 

(ii) A net stowed and lashed down on 
deck, provided: 

(A) It is fan-folded (flaked) and bound 
around its circumference; 

(B) It is securely fastened to the deck 
or rail of the vessel; and 

(C) The towing wires, including the 
leg wires, are detached from the net; or 

(iii) A net that is on a reel and is 
covered and secured, provided: 

(A) The entire surface of the net is 
covered with canvas or other similar 
material that is securely bound; 


(B) The towing wires, including the 
leg wires, are detached from the net; and 
(C) The codend is removed from the 

net and stored below deck; or 

(iv) Nets that are secured in a manner 
authorized in writing by the Regional 
Director. 

(8) Addition or deletion of 
exemptions. The Regional Director may 
add exemptions if he/she makes a 
determination that the exempted 
fishery, gear, and/or area has a catch of 
less than 5 percent by weight of 
regulated species. The Regional Director 
may delete an existing exemption if he/ 
she makes a determination that the 
catch of regulated species is greater than 
or equal to 5 percent by weight. 
Notification of additions or deletions 
will be made through publication of a 
rule in the Federal Register. 

(d) zee 

(4) Mesh-size restrictions. Except as 
provided in paragraphs (d)(5), (e), and 
(f) of this section, the minimum mesh 
size for any traw] net, sink gillnet, 
Scottish seine, purse seine, or midwater 
trawl in use, or available for use as 
described under paragraph (c)(7) of this 
section, by a vessel fishing in the Mid- 
Atlantic regulated mesh area shall be 
that specified in the summer flounder 
regulations at § 625.24{a) of this chapter. 
This restriction does not apply to 
vessels that have not been issued a 
multispecies finfish permit under 
§ 651.4 and are fishing exclusively in 
state waters. 

(5) Exemptions. (i) Fisheries. The 
butterfish, dogfish, herring, mackerel, 
ocean pout, scup, shrimp, squid, 
summer flounder, whiting, weakfish, 
and scallop fisheries in the Mid-Atlantic 
regulated mesh area have been found to 
meet the exemption qualification 
requirements specified in paragraph 
(d)(6) of this section. Therefore, vessels 
subject to the mesh restrictions 
specified in paragraph (d)(4) of this 
section may fish for, harvest, possess or 
land any of the above mentioned species 
with nets of mesh smaller than the 
minimum size specified in paragraph 
(d)(4) of this section in the Mid-Atlantic 
regulated mesh area, provided such 
vessels comply with the requirements 
specified in paragraph ,d)(5)(ii) of this 
section. 

(ii) Possession and net stowage 
requirements. Vessels may possess 
regulated species while in possession of 
nets with mesh less than the minimum 
size specified in paragraph (d){4) of this 
section, provided that the nets are 
stowed and are not available for 
immediate use in accordance with _ 
paragraph (c)(7) of this section, and 
provided that regulated species were not 
harvested by nets of mesh size smaller 
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than the minimum mesh size specified 
in paragraph (d)(4) of this section. 
Vessels may only possess butterfish, 
dogfish, herring, mackerel, ocean pout, 
scup, shrimp, Loligo squid, Ilex squid, 
summer flounder, whiting and/or 
weakfish fisheries while fishing with 
nets of mesh smaller than the minimum 
size specified in paragraph (d)(4) of this 
section. Vessels fishing for these species 
may also possess and retain the 
following species as incidental take to 
these exempted fisheries: conger eels, 
searobins, and black sea bass. 

(6) Addition or deletion of 
exemptions. The Regional Director may 
add exemptions if he/she makes a 
determination that the exempted 
fishery, gear, and/or area has a catch of 
less than 5 percent by weight of 
regulated species. The Regional Director 
may delete an existing exemption if he/ 
she makes a determination that the 
catch of regulated species is greater than 
or equal to 5 percent by weight. 
Notification of additions or deletions 
will be made through publication of a 
rule in the Federal Register. 

=o x * 

(v) The vessel does not fish for, 
possess or land multispecies finfish. 

(vi) The vessel only fishes for, 
possesses or lands Atlantic herring, 
blueback herring, mackerel, or squid in 
areas south of 42°20’ N. latitude, and 
Atlantic herring, blueback herring or 
mackerel in areas north of 42°20’ N. 
latitude. 


* * 7 * * 


(3) For the GOM/GB and JL/SB 
regulated mesh areas north of 42°20’ N. 
lat., fishing for Atlantic herring or 
blueback herring and for mackerel may 
take place throughout the fishing year 
with midwater trawl gear of mesh size 
less than the regulated size, provided 
that the requirement of paragraphs 
(e)(1)(i) through (v) of this section are 
met. 

(f) xx 

(5) The vessel does not fish for, 
possess, or land multispecies finfish. 

(6) The vessel only fishes for, 
possesses, or lands Atlantic herring, 
blueback herring, mackerel, or 
menhaden. 


4. In § 651.21, paragraphs (a), (b), and 
(c) are temporarily suspended, and 
paragraph (d) is temporarily added, 
effective December 12, 1994, through 
March 12, 1995, to read as follows: 


§651.21 Closed areas. 


* * * * * 


(d) Closed areas. (1) Closed Area I. (i) 
No fishing vessel or person on a fishing 


vessel may fish or be in the areas known 
as Closed Area I (Figure 5), as defined 
by straight lines connecting the 
following points in the order stated, 
except as specified in paragraph 
(d)(1)(ii) of this section: 





Point Latitude Longitude 





cit 
Cl2 
Cl3 
Cl4 


41°30’ N. 
40°45’ N. 
40°45’ N. 
41°30’ N. 


69°23’ W 
68°45’ W. 
68°30’ W. 
68°30’ W.; 
and 
69°23’ W. 


(ii) Paragraph (d)(1){i) of this section 
does not apply to persons on fishing 
vessels or fishing vessels fishing with or 
using pot gear designed and used to take 
lobsters, and which have no other gear 
on board capable of catching 
multispecies finfish. 

(2) Closed Area II. (i) No fishing vessel 
or person on a fishing vessel may fish 
or be in the area known as Closed Area 
II (Figure 5), as defined by straight lines 
connecting the following points in the 
order stated, except as specified in 
paragraph (d)(2)(ii) of this section: 








Cli 41°30’ N. 








Point 


Cil1 
Cll2 
G5 


Latitude 


41°00’ N. 
41°00’ N. 
41°18.6’ N. 


Longitude 


67°20’ W 
66°35.8’ W. 
66°24.8’ W. 
(the U.S.- 
Canada 
Maritime 
Boundary) 
67°20’ W. 
(the U.S.- 
Canada 
Maritime 
Boundary); 
and 
67°20’ W 





42°22’ N. 


Cll 41°00’ N. 








intention of transitting the closed area, 
the time and position when the vessel 
enters the area and the time and 
position when the vessel exits the 
closed area. 

(3) Nantucket Lightship Closed Area. 
(i) No fishing vessel or person on a 
fishing vessel may fish or be in the area 
known as the Nantucket Lightship 
Closed Area (Figure 5), as defined by 
straight lines connecting the following 
points in the order stated, except as 
specified in paragraph (d)(3)(ii) of this 
section: 





Point Latitude Longitude 








(ii) Paragraph (d)(2)(i) of this section 
does not apply to persons on fishing 
vessels or fishing vessels: 

(A) Fishing with or using pot gear 
designed and used to take lobsters, and 
which have no other gear on board 
capable of —— multispecies finfish; 

B B) Seeking safe h aven from storm 


_ conditions in waters adjacent to the 


western edge of the closed area. Such 
fishing vessels may transit through the 
closed area providing that: 

(1) Gale, storm, or a 
conditions are posted for the area by the 
National Weather Service; 

(2) Such vessels do not fish in the 
area; 

(3) Fishing gear is stowed in 
accordance with paragraph (c)(7) of 
§ 651.20; and 

(4) The vessel provides notice to a 
patrolling U.S. Coast Guard aircraft or 
vessel in the vicinity of Georges Bank by 
high frequency radio (2.182 Khz) of its 


G10 
CN1 
CN2 
CN3 


40°50’ N. 
40°20’ N. 
40°20’ N. 
“| 40°50’ N. 


69°00! W. 
69°00’. W. 
70°20’ W. 
70°20’ W 
and 
69°00’ W 








G10 40°50’ N. 





(ii). Paragraph (d)(3)(i) of this section 
does not apply to persons on fishing 
vessels or fishing vessels: 

(A) Fishing with or using pot gear 
designed and used to take lobsters, and 
which have no other gear on board 
capable of catching multispecies finfish; 
or 

(B) Fishing with or using dredge gear 
designed and used to take ocean 
quahogs or surf clams, and which have 
no other gear on board capable of 
catching multispecies finfish. 

5. In § 651.22, paragraphs (d)(2)(i) and 
(d)(2){ii) are temporarily suspended, and 
paragraphs (d)(2)(iv) and (d)(2){v) are 
temporarily added, effective December 
12, 1994, through March 12, 1995, to 
read as follows: 


§ 651.22 Effort-control program for limited 
access vessels. 

(d) * ** 

(2) x *k* 

(iv) A sink gillnet vessel greater than 
45 ft (13.7 m) in length is exempt from 
the DAS effort reduction program of this 
part on all fishing trips during which 
the vessel fishes for multispecies 
exclusively with sink gillnet gear, and 
does not have other gear available for 
immediate use as described in 
§ 651.20(c)(7), if the vessel owner or 
owner’s authorized representative 
complies with monitoring requirements 
set forth in § 651.28(c), unless effort 
reduction measures are implemented 
pursuant to subpart C of this part. 

(v) A sink gillnet vessel greater than 
45 ft (13.7 m) in length that intends to 
fish for, possess or land, or does possess 
or land, more than the possession limit 
of regulated species as specified in 
§ 651.27(a) with gear other than sink 
gillnet gear, or has other gear on board 
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that is not stowed as described in 

§ 651.20(c)(7), at any time during a 
calendar year may fish under and shall 
be subject to the DAS effort reduction 
program of this part, except on trips that 
qualify for the exemption set forth in 
paragraph (d)(2){iv) of this section. 

6. In §651.27, paragraphs (a) 
introductory text and (a)(1) through 
(a)({4) are temporarily suspended, and 
paragraphs (a)(5) and (a)(6) are 
temporarily added, effective December 
- 12, 1994, through March 12, 1995, to 
read as follows: 


§651.27 Possession limits. 

(a) xe * 

(5) Small-mesh possession restriction. 
Unless otherwise restricted pursuant to 
§ 651.20(a)(6), (b)(3}, (e) or (f), vessels 
with Federal multispecies permits 
issued under this part and vessels in the 
EEZ that possess nets smaller than the 
minimum size specified in § 651.20 are 
prohibited from fishing for regulated 
species, and are prohibited from 
possessing on board or landing - 
regulated species, unless said net is 
stowed in accordance with the 
provisions of § 651.20(c)(7). 

(6) Large-mesh possession restriction. 
Vessels that are subject to minimum 
possession restrictions that are fishing 
with nets that conform to the minimum 
mesh size requirements specified in 
§ 651.20 may possess and land up to 500 
lb (226.8 kg) of regulated species subject 
to the requirements of paragraphs 
{a)(6)(i) through (iii) of this section, 
provided that the regulated species were 
not harvested by nets of mesh size 
smaller than the minimum size 
specified in § 651.20. 

{i) Vessels subject to the large-mesh 
possession restriction shall have on 


board the vessel at least one standard 
box or one standard tote. 

(ii) The regulated species stored on 
board the vessel shall be retained 
separately from the rest of the catch and 
shall be readily available for inspection 
and for measurement by placement of 
the regulated species in a standard box 
or standard tote if requested by an 
authorized officer. 

(iii) The maximum possession limit of 


regulated species, as specified in 


paragraph (a)(6) of this section, is equal 
to 500 Ib (226.8 kg) or its equivalent as 
measured by the volume of four 
standard boxes or five standard totes. 

7. In § 651.32, paragraph (a) is 
temporarily suspended, and paragraph 
(c) is temporarily added, effective 
December 12, 1994, through March 12, 
1995, to read as follows: 


§ 651.32 Sink gilinet requirements to 
reduce harbor porpoise takes. 
* * * * * 

(c) General. (1) In addition to the 
measures specified in §§ 651.20 and 
651.21, persons owning or operating 
vessels using, possessing on board a 
vessel (unless stowed in accordance 
with § 651.20(c){7)), or fishing with sink 
gillnet gear are subject to the restrictions 
in paragraph (c)(2) of this section, 
unless otherwise authorized in writing 
by the Regional Director: 

(2) Areas closed to sink gillnets. (i) All 
persons owning or operating vessels 
must remove all of their sink gillnet gear 
from, and may not use, set, haul back, 
fish with, or possess on board a vessel 
(unless stowed in accordance with 
§ 651.20{c)(7)), a sink gillnet in the EEZ 
portion of the areas and for the times 
specified in paragraph (c)(2)(ii) of this 
section; and all persons owning or 
operating vessels issued a Federal 


-multispecies limited access permit must 


remove all of their sink gillnet gear 
from, and may not use, set, haul back, 
fish with or possess on board a vessel 
(unless stowed in accordance with 

§ 651.20{c)(7)), a sink gillnet in the 
entire area at the times specified in 
paragraph (c)(2){ii) of this section. 

(ii) Massachusetts Bay Closure Area. 
During the period March 1 through 
March 30 of each fishing year, the 
restrictions and requirements specified 
in paragraph (c){2){i) of this section 
shall apply to an area known as the 
Massachusetts Bay Closure Area, which 
is an area bounded by straight lines 
connecting the following points in the 
order stated (see Figure 4 of this part). 


MASSACHUSETTS BAY CLOSURE AREA 











Point Latitude Longitude 
MB1 42°30’ N. Massachu- 
setts 
shoreline 
MB2 42°30’ N. 70°30’ W. 
MB3 42°12’ N. 70°30’ W. 
MB4 42°12’ N. 70°00’ W. 
MBS Cape Cod 70°00’ W. 
shoreline 
MB& 42°00’ N Cape Cod 
shoreline 
MB7 42°00’ N Massachu- 
setts 
shoreline. 








Figure 3 to Part 651 [Temporarily 
Suspended] 


8. Figure 3 to part 651 is temporarily 
suspended effective December 12, 1994, 
through March 12, 1995, and Figure 5 is 
temporarily added effective December 
12, 1994, through March 12, 1995, to 
read as follows: 
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Figure 5 to 50 CFR part 651--Closed areas 
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DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 


7 CFR Parts 916 and 917 
[Docket No. FV-94-916—4] 


Nectarines, Pears, and Peaches Grown 
in California; Order Directing That a 
Referendum be Conducted; 
Determination of Representative 
Period for Voter Eligibility; and 
Designation of Referendum Agents to 
Conduct the Referendum 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Referendum order. 





SUMMARY: This document directs that a 
referendum be conducted among 
eligible growers of nectarines and 
peaches to determine whether they 
favor continuance of the marketing 
orders regulating the handling of those 
commodities grown in the production 
area. 

DATES: The representative production 
period is from April 1, 1994, through 
November 23, 1994. The referendum 
will be conducted from January 6, 1995, 
through February 3, 1995. 

ADDRESSES: Copies of the text of the 
aforesaid marketing orders may be 
obtained from the office of the 
referendum agents at 2202 Monterey 
Street, Suite 102B, Fresno, California, 
93721, or the Office of the Docket Clerk, 
Marketing Order Administration 
Branch, Fruit and Vegetable Division, 
AMS, USDA, P.O. Box 96456, Room 
2525-S, Washington, D.C., 20090-6456. 
FOR FURTHER INFORMATION CONTACT: Ken 
Johnson, Marketing Order 
Administration Branch; Fruit and 
Vegetable Division, Agricultural 
Marketing Service, U.S. Department of 
Agriculture, Room 2522-S, P.O. Box 
96456, Washington, D.C. 20090-6456; 
telephone: (202) 720-2861; Kurt J. 
Kimmel or Terry Vawter, California 
Marketing Field Office, Marketing Order 
Administration Branch, Fruit and 
Vegetable Division, Agricultural 


Marketing Service, U.S. Department of 
Agriculture, 2202 Monterey Street, Spite 
102B, Fresno, California, 93721; 
telephone: (209) 487-5901. 
SUPPLEMENTARY INFORMATION: Pursuant 
to Marketing Order No. 916(7 CFR Part 
916) and Marketing Order No. 917 (7 
CFR Part 917), hereinafter referred to as 
the “orders,” and the applicable 
provisions of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601-674) hereinafter referred to 


~ as the “Act,” it is hereby directed that 


a referendum be conducted within the 
period January 6, 1995, through 
February 3, 1995, among growers in the 
production area who, during the period 
April 1, 1994, through November 23, 
1994, (which period is hereby 
determined to be a representative period 
for purposes of such referendum), were 
engaged in the production of nectarines 
and peaches covered by the said 
marketing orders to ascertain whether 
continuance of the orders is favored by 
the growers. 

The Secretary of Agriculture has 
determined that continuance referenda 
are an effective means for ascertaining 
whether growers favor continuation of 
marketing order programs. The 
Secretary would consider termination of 
the orders if less than two-thirds of the 
growers voting in the referendum and 
growers of less than two-thirds of the 
volume of nectarines or peaches 
represented in the referendum favor 
continuance. However, in evaluating the 
merits of continuance versus 
termination, the Secretary will not only 
consider the results of the continuance 
referendum, but also all other relevant 
information concerning the operation cf 
the orders and the relative benefits and 
disadvantages to growers, handlers, and 
consumers in order to determine 
whether continued operation of the 
orders would tend to effectuate the 
declared policy of the Act. 

In any event, section 8c({16)(B) of the 
Act requires the Secretary to terminate 
an order whenever the Secretary finds 
that a majority of all growers favor 
termination, and such majority 
produced for market more than 50 
percent of the commodity covered 
under such order. 

In accordance with the Paperwork 
Reduction Act of 1980 (44 U.S.C. 
chapter 35), the ballot materials that 
will be used in the referendum herein 


‘ ordered have been submitted to and 


approved by the Office of Management 
and Budget (OMB) and have been 
assigned OMB No. 0581-0072 for 
nectarines and OMB No. 0581-0080 for 
peaches: It has been estimated that it 
will take an average of 20 minutes for 
each of the approximately 3,500 growers 
of nectarines and peaches to participate 
in the voluntary referendum balloting. 

It should be noted that pears grown in 
California were also covered under M.O. 
917. The Pear Commodity Committee 
unanimously recommended suspension 
of the pear provisions under the order, 
because such provisions are no longer 
needed. The California Bartlett pear 
industry is now functioning under a 
California Pear Marketing Program 


‘ (State pear program), and is no longer 


using the pear order provisions. The 
State pear program, developed by the 
California Bartlett pear industry and the 
California Department of Food and 
Agriculture, is similar to the Federal 
pear program. 

An order directing that a referendum 
be conducted to determine whether pear 
growers favor continuance of the 
Federal pear program was published in 
the Federal Register on March 3, 1994 


- (59 FR 10053). The representative 


period for the conduct of such 
referendum is June 1, 1994, through 
November 30, 1994. The pear 
referendum will be conducted within 
the period beginning December 1, 1994, 
and ending February 15, 1995. 

Kurt J. Kimmel and Terry Vawter of 
the California Marketing Field Office, 
Fruit and Vegetable Division, 
Agricultural Marketing Service, USDA, 
are hereby designated as the referendum 
agents of the Secretary of Agriculture to 
conduct such referendum. The 
procedure applicable to the referendum 
shall be the “Procedure for the Conduct 
of Referenda in Connection With 
Marketing Orders for Fruits, Vegetables, 
and Nuts Pursuant to the Agricultural 
Marketing Agreement Act of 1937, as 
Amended” (7 CFR Part 900.400 et seq.). 

Ballots will be mailed to all growers 
of record and may also be obtained from 
the referendum agents and from their 
appointees at the above address. 


List of Subjects 
7 CFR Part 916 


Marketing agreements, Nectarines, 
Reporting and recordkeeping 
requirements. 
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7 CFR Part 917 


Marketing agreements, Peaches, 
Reporting and recordkeeping 
requirements. 

Authority: Agricultural Marketing 
Agreement Act of 1937, as amended, Secs. 1— 
19, 48 Stat. 31, as amended; 7 U.S.C. 601- 
674. 

Dated: December 6, 1994. 

Patricia Jensen, 

Acting Assistant Secretary, Marketing and 
Regulatory Programs 

{FR Doc. 94—30421 Filed 12—9-94; 8:45 am] 
BILLING CODE 3410-02-P 








DEPARTMENT OF THE TREASURY 
Office of the Comptroiler of the 
Currency 

12 CFR Part 19 

[Docket No. 94-21] 

RIN 1557-AB15 


Uniform Rules of Practice and 
Procedure 


AGENCY: The Office of the Comptroller 
of the Currency, Treasury. 
ACTION: Notice of proposed rulemaking. 





SUMMARY: The Comptroller of the 
Currency {OCC) proposes to amend a 
provision of the Uniform Rules of 
Practice and Procedure as adopted by 
the OCC (Uniform Rules). This preposal 
is intended to clarify that the Uniform 
Rules’ provisions relating to ex parte 
communications conform to the 
requirements of the Administrative 
Procedure Act (APA). In particular, this 
proposal would clarify that the ex parte 
provisions do not apply to intra-agency 
communications, which are governed by 
a separate provision of the APA. 

DATES: Comments must be received by 
January 11, 1995. 

ADDRESSES: Comments be directed: to: 
Communications Division, 250 E Street, 
SW., Washington, DC 20219, Attention: 
Docket No. 94--21. Comments may be 
inspected and photocopied at the same 
location. 

FOR FURTHER INFORMATION CONTACT: 
Daniel Stipano, Assistant Director, 
Enforcement and Compliance (202/874— 
4800), or Daniel Cooke, Attorney, 
Legislative and Regulatory Activities 
Division (202/874-5090). 


SUPPLEMENTARY INFORMATION: 
I. Background 


Section 916 of the Financial 
Institutions Reform, Recovery and 
Enforcement Act of 1989 (FIRREA), Pub. 
L. 73, 103 Stat. 183 (1989) required the 


OCC, Board of Governors of the Federal 
Reserve System (Board of Governors), 
Federal! Deposit Insurance Corporation 
(FDIC), Office of Thrift Supervision 
(OTS), and National Credit Union 
Administration (NCUA) Federal Deposit 
Insurance Corporation (FDIC) 
(collectively, the “agencies’’} to develop 
uniform rules and procedures for 
administrative hearings. The agencies 
issued a joint notice of proposed 
rulemaking on June 17, 1991 (56 FR 
27790) and promulgated their final 
Uniform Rules of Practice and ’ 
Procedure in August 1991 (OCC, 56 FR 
38024, August 9, 1991; Board of 
Governors, 56 FR 38052, August 9, 
1991; FDIC, 56 FR 37975, August 9, 
1991; OTS, 56 FR 38317, August 12, 
1991; and NCUA, 56 FR 37767, August 
8, 1991). On November 22, 1994 (59 FR 
60094), the Board of Governors 
proposed to amend one aspect of the 
Uniform Rules adopted by the Board of 
Governors relating to ex parte 
communications to clarify that those 
rules parallel the requirements of the 
APA. The OCC now proposes the 
similar amendment. The OTS, FDIC, 
and NCUA are considering a similar 
amendment. 

Currently, § 19.9 of the Uniform Rules 
prohibits a party, the party’s counsel, or 
another interested person from making 
an ex parte communication to the 
Comptroller or other decisional official 
concerning the merits of an adjudicatory 
proceeding. When the Uniform Rules 
were proposed, the joint proposed rule 
(56 FR 27790, 27793) explained that the 
proposed rule regarding ex parte 
communications would adopt-the rules 
and procedures set forth in the APA (5 
U.S.C. 551(14) and 557{d)) regarding ex 
parte communications. The OCC did not 
intend at that time to impose a rule 
more restrictive than that imposed by 
the APA. 

The APA contains two provisions 
relating to communications with agency 
decisionmakers. The APA’s ex parte 
communication provision restricts . 
communications between an interested 
person outside the agency and the 
agency head, the administrative law 
judge (ALJ), or the agency decisional 
employees. 5 U.S.C. 557{d). Intra-agency 
communications are governed by the 
APA’s separation of functions provision, 
5 U.S.C. 554(d). That section prohibits 
investigative or prosecutorial staff at an 
agency from participating or advising in 
the decision, recommended decision, or 
agency review of an adjudicatory matter 
pursuant to section 557 of the APA 
except as witness or counsel. The same 
separation of function provision 
provides that the ALJ in an adjudicatory 
matter may not consult any party on a 


fact in issue unless the other parties 
have an opportunity to participate. 5 
U.S.C. 554(d)(1). The separation of 
functions provision does not prohibit 
agency investigatory or prosecutorial 
staff from. seeking the amendment of a ~ 
notice or the settlement or termination 
of a proceeding. 

The Uniform Rules as préposed and 
adopted in 1991, however, did not 
mention the separation of functions 
concept explicitly. Consequently, it 
could have been interpreted to apply the 
ex parte communication prohibition to 
all communications concerning the 
merits of an adjudicatory proceeding 
between the agency head, ALJ, or 
decisional personnel and any party, the 
party’s counsel, or another person 
interested in the preceeding. The OCC 
did not intend this provision to limit the 
OCC’s investigatory or prosecutorial 
staff's ability to seek approval of 
amendments to, or terminations of, 
existing enforcement actions. As 
drafted, however, the provision could be 
misinterpreted to expand the ex 
communication prohibition beyond the 
scope of the APA. 

This proposal would clarify that the 
regulation is intended to conform to the 
provisions of the APA by limiting the 
prohibition on ex parte communications 
to communications to or from interested 
persons outside the agency, 5 U.S.C. 
557(d), and by incorporating explicitly 
the APA’s separation of functions 
provisions, 5 U.S.C. 554{d). This 
approach is also consistent with the 
most recent Model Adjudication Rules 
prepared by the Administrative 
Conference of the United States (ACUS). 
ACUS, Model Adjudication Rules 
(December, 1993). 


II. Regulatory Flexibility Act 


Pursuant to section 605{b) of the 
Regulatory Flexibility Act, the OCC 
hereby certifies that this proposed rule 
will not have a significant ecenomic 
impact on a substantial number of small 
entities. Accordingly, a regulatory 
flexibility analysis is not required. 

This proposal would make a minor 
amendment toa rule of practice already _ 
in place and affects intra-agency 
procedure exclusively. Thus, it will net 
result in additional burden for regulated 
institutions. The purpose of the 
proposal is to conform the provisions of 
the regulation to those imposed by 
statute. 


Ill. Executive Order 12866 Statement 


The OCC has determined that this 
proposal is not a significant regulatory 
action as defined in Executive Order 
12866. 
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List of Subjects in 12 CFR Part 19 


Administrative practice and 
_procedure, Crime, Investigations, 
National banks, Penalties, Securities. 


Authority and Issuance 


For the reasons set out in the 
preamble, part 19 of chapter I of title 12 
of the Code of Federal Regulations is 
proposed to be amended as set forth 
below: 


PART 19—RULES OF PRACTICE AND 
PROCEDURE 


1. The authority citation for part 19 is 
revised to read as follows: 


Authority: 5 U.S.C. 504, 554-557; 12 
U.S.C. 93(b), 164, 505, 1817, 1818, 1820, 
18310, 1972, 3102, 3108{a), and 3909; 15 
U.S.C. 78(h) and (i), 780-4(c), 780-5, 78q—1, 
78u, 78u—2, 78u-3, and 78w; and 31 U.S.C. 
330. 


2. In § 19.9, paragraphs (a) and (b) are 
revised and a new paragraph (e) is 
added to read 2 as follows: 


§19.9 Ex parte communications. 

(a) Definition. (1) Ex parte 
communication means any materia! oral 
or written communication relevant to 
the merits of an adjudicatory proceeding 
that was neither on the record nor on 
reasonable prior notice to all parties that 
takes place between— 

(i) An interested person outside the 
OCC (including such person’s counsel); 


(ii) The administrative law judge 
handling that proceeding, the 
Comptroller, or a decisional employee. 

(2) Exception. A request for status of 
the proceeding does not constitute an ex 
parte communication. 

(b) Prohibition of ex parte 
communications. From the time the 
notice is issued by the Comptroller until 
the date that the Comptroller issues his 
or her final decision pursuant to 
§ 19.40(c): 

(1) No interested person outside the 
OCC shall make or knowingly cause to 
be made an ex parte communication to 
the Comptroller, the administrative law 
judge, or a decisional employee; and 

(2) The Comptroller, administrative 
law judge, or decisional employee shall 
not make or knowingly cause to be 
made to any interested person outside 
the OCC any ex parte communication. 

* * * * * 

(e) Separation of functions. Except to 
ihe extent required for the disposition of 
ex parte matters as authorized by law, 
the administrative law judge may not 
“consult a person or party on any matter 
relevant to the merits of the 
adjudication, unless on notice and 


opportunity for all parties to participate. 


An employee or agent engaged in the 
performance of investigative or 
prosecuting functions for the OCC in a 
case may not, in that or a factually 
related case, participate or advise in the 
decision, recommended decision, or 
agency review of the recommended 
decision under § 19.40, except as 
witness or counsel in public 
proceedings. 


Dated: December 1, 1994. 
Eugene A. Ludwig, 
Comptroller of the Currency 
{FR Doc. 94~30406 Filed 12-994; 8:45 am} 
BILLING CODE 4810-33-P 








DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 71 

[Airspace Docket No. 94—-AWP-24] 
Proposed Amendment of Class E- 
Airspace; Camarillo, CA 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Notice of proposed rulemaking. 





SUMMARY: This action proposes to 
amend the Class E airspace area at 
Camarillo, CA: Additional controlled 
airspace is required for the VHF ; 
Omnidirectional Range (VOR) or Global 
Positioning Systems (GPS) standard 
instrument approach procedure (SIAP). 
The intended effect if this proposal is to 
provide adequate Class E airspace for 
instrument flight rules (IFR) operations 
at Camarillo Airport. 

DATES: Comments must be received on _ 
or before January 11, 1995. 

ADDRESSES: Send comments on the 
proposal in triplicate to: Federal 
Aviation Administration, Attn: 
Manager, System Management Branch, 
AWP-530, Docket No. 94-AWP-24, Air 
Traffic Division, P.O. Box 9207, 
Worldway Postal Center, Los Angeles, 
California, 90009. 

The official docket may be examined 
in the Office of the assistant Chief 
Counsel, Western Pacific Region, 
Federal Aviation Administration, Room 
6007, 15000 Aviation Boulevard, 
Lawndale, California, 90261. 

An informal docket may also be 
examined during normal business at the 
Office of the Manager, System 
Management Branch, Air Traffic 
Division at the above address. 

FOR FURTHER INFORMATION CONTACT: 
Scott Speer, Airspace Specialist, System 
Management Branch, AWP-530, Air 
Traffic Division, Western-Pacific Region 
Federal Aviation Administration, 15000 


Aviation Boulevard, Lawndale, 
California, 90261, telephone (310) 297— 
0010. 


SUPPLMENTARY INFORMATION: 
Comments Invited 


Interested parties are invited to 
participate in this proposed rulemaking 
by submitting such written data, views, 
or arguments as the may desire: 
Comments that provided the factual 
basis supporting the views and 
suggestions presented are particularly 
helpful in developing reasoned 
regulatory decisions on the proposal. 
Comments are specifically invited on 
the overall regulatory, aeronautical, 
economic, environmental, and energy- 
related aspects of the proposal, 
Communications should identify the 
airspace docket and be submitted in 
triplicate to the address listed above 
Commenters wishing the FAA to 
acknowledge receipt of their comments 
on this notice must submit with the 
comments a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Airspace Docket No. 94—AWP 24.” The 
postcard will be dated/time stamped 
and return to the commenter. All 
communications received on or before 
the specified closing date for comments 
will be considered before taking action 
on the proposed rule. The proposal 
contained in this notice may be changed 
in the light of comments received. All 
comments submitted will be available 
for examination in the System 
Management Branch, Air Traffic 
Division, at 15000 Aviation Boulevard, 
Lawndale, California 90261, both before 
and after the closing date for comments. 
A report summarizing each substantive 
public contact with FAA personnel 
concerned with this rulemaking will be 
filed in the docket. 


Availability of NPRM 


Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration, System 
Management Branch, P.O. Box 92007, 
Worldway Postal Center, Los Angles, 
California 90009. Communications must 
identify the notice number of this 
NPRM. Persons interested in being 
placed on a mailing list for future 
NPRM’s should also request a copy of 
Advisory Circular No. 11-2A which 
describes the application procedures. 


The Proposal 


The FAA is considering an 
amendment to part 71 of the Federal 
Aviation Regulations (14 CFR part 71) to 
provide additional controlled airspace 
for Instrument Flight Rules (IFR) 
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procedures at the Camarillo Airport. 
The intended effect of this proposal-is 
to provide adequate Class E airspace for 
IFR operators executing the VOR or GPS 
approach at Camarillo, CA. The 
coordinates for this airspace docket are 
based on North American Datum 83. 
Class E airspace designations for 
airspace areas designated as an 
extension to a Class D surface area are 
published in Paragraph 6004 of FAA 
order 7400.98 dated July 18, 1994, and 
effective September 16, 1994, which is 
incorporated by reference in 14 CFR 
71.1. The Class E airspace designation 
listed in this document would be 
published subsequently in this Order. 


The FAA has determined that this 
proposed regulation only involves an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
keep them operationally current. 
Therefore, this proposed regulation—{1) 
is not a“significant regulatory action” 
under Executive Order 12866; (2) is not 
a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 10034; February 26, 1979); and (3) 
does not warrant preparation of a 
Regulatory Evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that only affect air traffic 
procedures and air navigation, it is 
certified that this proposal rule will not 
have a significant economic impact on 
a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 


List of Subjects in 14 CFR Part 71 


Aviation safety, Incorporation by 
reference, Navigation {air). 


The Proposed Amendment 


Accordingly, pursuant to the 
authority delegated to me, the Federal 
Aviation Administration proposes to 
amend part 71 of the Federal Aviation 
Regulations (14 CFR part 71) as follows: 


PART 71—{AMENDED] 


1. The authority citation for part 71 
continues to read as follows: 


Authority: 49 U.S.C. app. 1348{a), 1354{a), 
1510; E.0. 10854; 24 FR 9565, 3 CFR, 1959— 
1963 Comp., p. 389; 49 U.S.C. 106{g); 14 CFR 
11.69. 


§71.1 [Amended] 


2. The incorporation by reference in 
14 CFR 71.1 of the Federal Aviation 
Administration Order 7400.9B, Airspace 
Designations and Reporting Points, 
dated July 18, 1994, and effective 


September 16, 1994, is amended as 
follows: 


6004 Class E airspace areas 
designated as an extension to a Class D 
surface area. 

* * * * we 


AWP CA E4 Camarillo, CA [Revised] 
Camarillo Airport, CA 

(lat. 34°12’50” N, long. 219°05'39” Ww) 
Camarillo VOR/DME 

(lat. 34°12'45” N, long. 119°05'39” W) 

That airspace extending upward from the 
surface within 3.7 miles each side of the 
Camarillo 082° radial extending from the 4,3- 
miles radius of the Camarillo Airport to 9.8 
miles east of the Camarillo VOR. this Class 
E airspace area is effective during the specific 
dates and times established in advance by-a 
Notice to airmen. The effective date and time 
thereafter be continuously published in the 
Airport/Facility Directory. 

* * * * * 

Issued in Los Angeles, California, on 

November 30, 1994. 


Richard R. Lien, 


Manager, Air Traffic Division, Western-Pacific 
Region. 


[FR Doc. 94—30489 Filed 12—9-94; 8:45 am] 
BILLING CODE 4910-13-™ 





14 CFR Part 71 

[Airspace Docket No. 94—-AWP-23} 
Proposed Amendment of Class E 
Airspace; Page, AZ 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of proposed rulemaking. 





SUMMARY: This action proposes to 
amend Class E airspace at Page, AZ. 
Controlled airspace extending from 700 
feet and 1200 feet abdve the surface 
need to be amended to accommedate 
aircraft executing the VOR-A 
instrument appreach precedure and to 
accommodate aircraft holding at a 
higher airspeed. The intended effect of 
this proposal is to provide adequate 
Class E airspace for instrument flight 
rules (IFR) operations at Page Municipal 
Airport. 

DATES: Comments must be received on 
or before January 14, 1995. 

ADDRESSES: Send comments on the 
proposal in triplicate to: Federal 
Aviation Administration, Attn: 
Manager, System Management Branch, 
AWP-530, Docket No. 94—AWP-23, Air 
Traffic Division, P.O. Box 92007, 
Worldway Postal Center, Los Angeles, 
California, 90009. 

The official docket may be examined 
in the Office of the Assistant Chief 
Counsel, Western Pacific Region, 
Federal Aviation Administration, Room 


6007, 15000 Aviation Boulevard, 
Lawndale, California, 90261. 

FOR FURTHER INFORMATION CONTACT: 
Scott Speer, Airspace Specialist, System 
Management Branch, AWP-530, Air 
Traffic Division; Western-Pacific 
Region, Federal ‘Aviation 
Administration, 15000 Aviation 
Boulevard, Lawndale, California, 90261, 
telephone (310) 297-0010. 


‘ SUPPLEMENTARY INFORMATION: 


Comment Invited 


Interested parties are invited to 
participate in this proposed rulemaking 
by submitting such written data, views, 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and su 
presented are(particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, aeronautical, economic, 
environmental, and energy-related 
aspects of the proposal. 
Communications should identify the 
airspace docket and be submitted in 
triplicate to the address listed above. 
Commenters wishing the FAA to 
acknowledge receipt of their comments 
on this notice must submit with the 
comments a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Airspace Docket No. 94—AWP-23.” The 
postcard will be date/time stamped and 
returned to the commenter. All 
communications received on or before 
the specified closing date for comments 
will be considered before taking action 
on the proposed rule. The proposal 
contained in this notice may be changed 
in the light of comments received. All 
comments submitted will be available 
for examination in the System 
Management Branch, Air Traffic 
Division, at 15000 Aviation Boulevard, 
Lawndale, California 90261, both before 
and after the closing date for comments. 
A report summarizing each substantive 
public contact with FAA personnel 
concerned with this rulemaking will be 
filed in the docket. . 


Availability of NPRM’s 


Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration, System 
Management Branch, P.O. Box 92007, 
Worldwide Postal Center, Los Angeles, 
California 90009. . 

Communications must identify the 


- notice number of this NPRM. Persons 


interested in being placed on a mailing 
list for future NPRM’s should also 
request a copy of Advisory Circular No. 
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11—2A, which describes the application 
‘ procedures. 


-The Propesal 


The FAA is considering an 
amendment to part 71 of the Federal 
Aviation Regulations (14 CFR part 71} to 
amend Class E airspace at Page, AZ. The 
effect of this proposal is to provide 
adequate Class E airspace for IFR 
operators executing the VOR-A 
approach and aircraft holding at higher 
airspeed at Page, AZ. The coordinates 
for this airspace docket are based on 
North American Datum 83. Class E 
airspace areas designated as transition 
areas for airports are published in 
Paragraph 6005 of FAA Order 7400.9B 
dated July 18, 1994, and effective 
September 16, 1994, which is 
incorporated by reference in 14 CFR 
71.1. The Class E Airspace designation 
listed in this document would be 
published subsequently in this Order. 

The FAA has determined that this 
proposed regulation only involves an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
keep them operationally current. 
Therefore, this proposed regulation—(1)} 
is not a “significant regulatory action” 
under Executive Order 12866; (2) is not 
a ‘‘significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 10034; February 26, 1979); and (3) 
does not warrant preparation of a 
Regulatory Evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule, when 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 


List of Subjects in 14 CFR Part 71 


- Aviation safety, Incorporation by 
reference, Navigation (air). 


The Proposed Amendment 


Accordingly, pursuant to the 
authority delegated to me, the Federal 
Aviation Administration proposes to 
amend part 71 of the Federal Aviation 
Regulations (14 CFR part 71) as follows: 


PART 71—{AMENDED] 
1. The authority citation for part 71 
continues to read as follows: 


Authority: 49 U.S.C. app. 1348{a), 1354{a), 
1510; E.O. 10854 24 FR 9565, 3 CFR, 1959— 
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR 
11.69. 


§71.1 [Amended] 


2. The incorporation by reference in 
14 CFR 71.1 of the Federal Aviation 


Administration Order 7400.9B, Airspace 
Designations and Reporting Points, 
dated July 18, 1994, and effective 
September 16, 1994, is amended as 
follows: 


Paragraph 6005 Class E airspace areas 
extending from 706 feet or more above 
the surface of the earth. 


* * * * x 


AWP CA E5 Page, AZ [Revised] 
Page Municipal Airport, AZ 

(lat: 36°55’34” N, long. 111°26’54” W) 

Page VOR/DME [lat. 36°55’41” N, long. 
111°27’02” W) 

That airspace extending upward from 700 
feet above the surface within a 6.5-mile 
radius of the Page Municipal Airport, and 
within 3-miles either side of the Page VOR 
340° radial, extending from the 6.5-mile 
radius to 10 miles northwest of the Page 
VOR. That airspace extending upward from 
1200 feet above the surface within 6.5-miles 
northeastand 10-miles southwest of the Page 
VOR 340° radial and 160° radial, extending 
from the 18-miles northwest to 8-miles 
southeast of the Page VOR. 


* * * * * 

Issued in Los Angeles, California, on 
November 30, 1994. 
Richard R. Lien, 
Manager, Air Traffic Division, Western-Pacific 
Region. 
[FR Doc. 94—30488 Filed 12-9+-94; 8:45 am] 
BILLING CODE 4910-13-™ 





14 CFR Part 71 
[Airspace Docket No. 94—-AGL-35] 


Proposed Establishment of Class E 
Airspace; Green Bay, WI 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of proposed rulemaking. 





SUMMARY: This notice proposes to 
establish Class E airspace at Austin 
Straubel International Airport, Green 
Bay, WI. Presently, the area is 
designated as Class C airspace when the 
associated control tower is in operation. 
However, controlled airspace to the 
surface is needed when the control 
tower located at this airport is closed. 
The intended effect of this proposal is 
to provide adequate Class E airspace for 
instrument flight rule (IFR) operations 
when this control tower is closed. 
DATES: Comments must be received on 
or before January 10, 1995. 

ADDRESSES: Send comments on the 
proposal in triplicate to: Federal 
Aviation Administration, Office of the 
Assistant Chief Counsel, AGL-7, Rules 
Docket Ne. 94—AGL-35, 2300 East 
Devon Avenue, Des Plaines, Illinois 
60018. 


The official docket may be examined 
in the Office of the Assistant Chief 
Counsel, Federal Aviation 
Administration, 2300 East Devon 
Avenue, Des Plaines, Illinois. An 
informal docket may also be examined 
during norma! business hours at the Air 
Traffic Division, System Management 
Branch, Federal Aviation 
Administration, 2300 East Devon 
Avenue, Des Plaines, Illinois. 

FOR FURTHER INFORMATION CONTACT: 
Jeffrey L. Griffith, Air Traffic Division, 
System Management Branch, AGL-530, 
Federal Aviation Administration, 2300 
East Devon Avenue, Des Plaines, Illinois 
60018, telephone (708) 294-7568. 


SUPPLEMENTARY INFORMATION: 
Comments Invited 


Interested parties are invited to 
participate in this proposed rulemaking 
by submitting such written data, views, 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, aeronautical, economic, 
environmental, and energy-related 
aspects of the proposal. 
Communications should identify the 
airspace docket number and be 
submitted in triplicate to the address 
listed above. Commenters wishing the 
FAA to acknowledge receipt of their 
comments on this notice must submit 
with those comments a self-addressed, 
stamped postcard on which the 
following statement is made: 
“Comments to Airspace Docket No. 94— 
AGL-35.” The postcard will be date/ 
time stamped and returned to the 
commenter. All communications 
received on or before the specified 
closing date for comments will be 
considered before taking action on the 
proposed rule. The proposal contained 
in this notice may be changed in light 
of comments received. All comments 
submitted will be available for 
examination in the Rules Docket, FAA, 
Great Lakes Region, Office of the 
Assistant Chief Counsel, 2300 East 
Devon Avenue, Des Plaines, Illinois, 
both before and after the closing date for 
comments. A report summarizing each 
substantive public contact with FAA 
personnel concerned with this 
rulemaking will be filed in the docket. 


Availability of NPRM’s 


Any person may obtain a copy of the 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration, Office of 
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Public Affairs, Attention: Public Inquiry 
Center, APA-220, 800 Independence 
Avenue SW., Washington, DC 20591, or 
by calling (202) 267-3485. 
Communications must identify the 
notice number of this NPRM. Persons 
interested in being placed on a mailing 
list for future NPRM’s should also 
request a copy of Advisory Circular No. 
11-2A, which describes the application 
procedure. 


The Proposal 


The FAA is considering an 
amendment to part 71 of the Federal 
Aviation Regulations (14 CFR part 71) to 
establish Class E airspace at Green Bay, 
WI. Currently the airspace area is 
designated as Class C when the 
associated control tower is in operation. 
However, controiled airspace to the 
surface is needed for IFR operations at 
Austin Straubel International Airport, 
Green Bay, WI, when the control tower 
is closed. The intended effect of this 
proposal is to provide adequate Class E 
airspace for IFR operations at this 
airport when the control tower is closed. 

The coordinates for this airspace 
docket are based on North American 
Datum 83. Class E airspace designations 
are published in Paragraph 6002 of FAA 
Order 7400.9B dated July 18, 1994, and 
effective September 16, 1994, which is 
incorporated by reference in 14 CFR 
71.1. The Class E airspace designation 
listed in this document would be 
published subsequently in the Order. 

The FAA has determined that this 
proposed regulation only involves an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
keep them operationally current. It, 
therefore—(1) is not a “significant 
regulatory action” under Executive 
Order 12866; (2) is not a “significant 
rule” under DOT Regulatory Policies 
and Procedures (44 FR 11034; February 
26, 1979); and (3) does not warrant 
preparation of a regulatory evaluation as 
the anticipated impact is so minimal. 
Since this is a routine matter that will 
only affect air traffic procedures and air 
navigation, it is certified that this rule, 
when promulgated, will not have a 
significant economic impact on a 
substamtial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 


-List of Subjects in 14 CFR Part 71 


Airspace, Incorporation by reference, 
Navigation (air). 


The Proposed Amendment 


In consideration of the foregoing, the 
Federal Aviation Adminisfration 


proposes to amend 14 CFR part 71 as 
follows: 


PART 71—[AMENDED] 


1. The authority citation for 14 CFR 
part 71 continues to read as follows: 


Authority: 49 U.S.C. app. 1348(a), 1354(a). 
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959- 
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR 
11.69. : 


§71.1 [Amended] 

2. The incorporation by reference in 
14 CFR 71.1 of the Federal Aviation 
Administration Order 7400.9B, Airspace 
Designations and Reporting Points, 
dated July 18, 1994, and effective 
September 16, 1994, is amended as 
follows: 


Paragraph 6002 Class E airspace areas 

designated as a surface area for an 

airport. 
* 


* * * * - 


AGL WI E2 Green Bay, WI [New] 
Green Bay, Austin Straubel International 
Airport, WI 

(lat. 44°29’09” N., long. 88°07’46” W ) 

Within a 5-mile radius of the Austin 
Straubel International Airport. This Class E 
airspace area is effective during the specific 
dates and times established in advance by a 
Notice to Airmen. The effective dates and 
times will thereafter be continuously 
published in the Airport/Facility Directory. 
* * * * * 

Issued in Des Plaines, Illinois on November 
30, 1994. 
Roger Wall, 
Manager, Air Traffic Division. 
{FR Doc. 94-30453 Filed 12—9-94; 8:45 am] 
BILLING CODE 4910-13-M 





14 CFR Part 71 
[Airspace Docket No. 94-AWA-4] 


Proposed Modification of the El Paso 
international Airport, TX, and the 
Lincoin Municipal Airport, NE, Class C 
Airspace Areas and Proposed 
Establishment of the Lincoln Municipal 
Airport, NE, Class E Airspace Area 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: This proposed rule would 
modify the El Paso International 
Airport, TX, and the Lincoln Municipal 
Airport, NE, Class C airspace areas. This 
proposed action would amend the 
effective hours to coincide with the 
associated radar approach control 
facility’s hours of operation, but would 
not change the designated boundaries or 
altitudes of these Class C airspace areas. 
Class C airspace areas are predicated on 





an operational air traffic control tower 
(ATCT) serviced by a radar approach 
control facility. In addition, this action 
proposes to establish Class E airspace at 
Lincoln Municipal Airport, NE, when 
the associated radar approach control 
facility is not in operation. 

DATES: Comments must be received on 
or before December 30, 1994. 
ADDRESSES: Send comments on the 
proposal in triplicate to: Federal 
Aviation Administration, Office of the 
Chief Counsel, Attention: Rules Docket 
{[AGC-200], Airspace Docket No. 94- 
AWA~-4, 800 Independence Avenue, 
SW., Washington, DC 20591. 

The official docket may be examined 
in the Rules Docket, Office of the Chief 
Counsel, Room 916, 800 Independence 
Avenue, SW., Washington, DC, 
weekdays, except Federal holidays, 
between 8:30 a.m. and 5:00 p.m. 

An informal docket may also be 
examined during normal business hours 
at the office of the Regional Air Traffic 
Division. 

FOR FURTHER INFORMATION CONTACT: 
William C. Nelson, Airspace and 
Obstruction Evaluation Branch (ATP- 
240), Airspace-Rules and Aeronautical 
Information Division, Air Traffic Rules 
and Procedures Service, Federal 
Aviation Administration, 800 
Independence Avenue, SW., 
Washington, DC 20591; telephone: (202) 
267-9295. 


SUPPLEMENTARY INFORMATION: 
Comments Invited 


Interested parties are invited to 
participate in this proposed rulemaking 
by submitting such written data, views, 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, aeronautical, economic, 
environmental, and energy-related 
aspects of the proposal. 
Communications should identify the 
airspace docket number and be 
submitted in triplicate to the address 
listed above. Commenters wishing the 
FAA to acknowledge receipt of their 
comments on this notice must submit 
with those comments a self-addressed, 
stamped postcard on which the 
following statement is made: 
“Comments to Airspace Docket No. 94— 
AWA™-+4.” The postcard will be date/ 
time stamped and returned to the 
commenter. All communications 
received on or before the specified 
closing date for comments will be 
considered before taking action on the 
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proposed rule. The proposal contained 
in this notice may be changed in light 
of comments received. All comments 
submitted will be available for 
examination in the Rules Docket both 
before and after the closing date for 
comments. A report summarizing each 
substantive public contact with FAA 
personnel concerned with this 
rulemaking will be filed in the docket. 


Availability of NPRM’s 


Any person may obtain a copy of this 
-Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration, Office of © 
Public Affairs, Attention: Public Inquiry 
Center, APA—220, 800 Independence 
Avenue, SW., Washington, DC 20591, or 
by calling (202) 267-3485. 
Communications must identify the 
notice number of this NPRM. Persons 
interested in being placed on a mailing 
list for future NPRM’s should also 
request a copy of Advisory Circular No. 
11-2A, which describes the application 
procedure. 


The Proposal 


The FAA is considering an 
amendment to part 71 of the Federal 
Aviation Regulations (14 CFR part 71) to 
modify the El Paso International 
Airport, TX, and the Lincoln Municipal 
Airport, NE, Class C airspace areas by 
amending the effective hours to 
coincide with the associated radar 
approach control facility’s hours of 
operation, but would not change the 
designated boundaries or altitudes of 
these Class C airspace areas. In addition, 
this action proposes to establish the 
Lincoln Municipal Airport, NE, Class E 
airspace area to provide controlled 
airspace for instrument procedures 
when the radar approach control facility 
is not in operation. The FAA would 
establish the Class E airspace to 
identify, protect arrival departure 
extensions and the appropriate air 
traffic service available in that surface 
area. Class C and E airspace 
designations are published in 
paragraphs 4000 and 6002, respectively, 
of FAA Order 7400.9B dated July 18, 
1994, and effective September 16, 1994, 
which is incorporated by reference in 14 
CFR 71.1. The Class C and E airspace 
designations listed in this document 
would be published subsequently in the 
Order. 

The FAA has determined that this 
proposed regulation only involves an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
keep them operationally current. It, 
therefore—(1) is not a “significant 
regulatory action” under Executive 


Order 12866; (2) is not a “significant 
rule” under DOT Regulatory Policies 
and Procedures (44 FR 11034; February 
26, 1979); and (3) does not warrant 
preparation of a regulatory evaluation as 
the anticipated impact is so minimal. 
Since this is a routine matter that will 
only affect air traffic procedures and air 
navigation, it is certified that this rule, 
when promulgated, will not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 


List of Subjects in 14 CFR Part 71 


Airspace, Incorporation by reference, 
Navigation (air). 


The Proposed Amendment 


In consideration of the foregoing, the 
Federal Aviation Administration 
proposes to amend 14 CFR part 71 as 
follows: 


_ PART 71—[AMENDED] 


1. The authority citation for part 71 
continues to read as follows: 


Authority: 49 U.S.C. app. 1348(a), 1354(a), 
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959— 
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR 
11.69. 


§ 71.1 [Amended] 


2. The incorporation by reference in 
14 CFR 71.1 of the Federal Aviation 
Administration Order 7400.9B, Airspace 
Designations and Reporting Points, 
dated July 18, 1994, and effective 
September 16, 1994, is amended as 
follows: 


Paragraph 4000—Subpart C—Class C 
Airspace 
* * * * * 


ASW TX C El Paso International Airport, TX 
[Revised] 


E] Paso International Airport, TX 

(lat. 31°48’24” N., long. 106°22’40” W.) 
West Texas Airport, TX 

(lat. 31°43’11” N., long. 106°14’22” W.) 

That airspace extending upward from the 
surface to and including 8,000 feet MSL. 
within a 5-mile radius of the E] Paso 
International Airport, excluding that airspace 
west of long. 106°27’02” W., and that 
airspace within Mexico; and that airspace 
extending upward from 5,200 feet MSL to 
and including 8,000 feet MSL within a 10- 
mile radius of E] Paso International Airport, 
excluding that airspace beyond an 8-mile arc 
from the E] Paso International Airport 
beginning at the 115° bearing from the airport 
clockwise to the Rio Grande River, and that 
airspace within a 2-mile radius of the West 
Texas Airport, and that airspace within 
Mexico, and that-airspace west of long. 
106°27'02” W. 


* * * * * 


ACE NE C Lincoln Municipal, NE [Revised] 


Lincoln Municipal Airport 

(lat. 40°51’03” N., long. 96°45’33” W.) 

That airspace extending upward from the 
surface to and including 5,200 feet MSL 
within a 5-mile radius of the Lincoln 
Municipal Airport and that airspace 
extending upward from 2,700 feet MSL to 
5,200 feet MSL within a 10-mile radius of the 
airport. This Class C airspace area is effective 
during the specific dates and times 
established in advance by a Notice to 
Airmen. The effective date and time will 
thereafter be continuously published in the 
Airport/Facility Directory. 


* * * * * 


Paragraph 6002—-Sibpart E—Class E j 
Airspace Areas Designated as a Surface Areu 
for an Airport 


* * * "* * 


ACE NE E2 Lincoln Municipal, NE [New] 


Lincoln Municipal Airport 

(lat. 40°51'03” N., long. 96°45'33” W.) 

Within a 5-mile radius of the Lincoln 
Municipal Airport. This Class E airspace area 
is effective during the specific dates and 
times established in advance by a Notice to 
Airmen. The effective date and time will 
thereafter be continuously published in the 
Airport/Facility Directory. 


* * * * 


Issued in Washington, DC, on December 2, 
1994. ; 


Fred L. Gibbs, 

Acting Manager, Airspace-Rules and 
Aeronautical Information Division. 

[FR Doc. 94—30452 Filed 12-9—-94; 8:45 am] 
BILLING CODE 4910-13-P 








DEPARTMENT OF COMMERCE 


Bureau of Economic Analysis 
15 CFR Part 806 

[Docket No. 94108-4308] 

RIN 0691-AA23 


Direct Investment Surveys: Raising 
Exemption Level for Quarterly Report 
Form BE-577 . 


AGENCY: Bureau of Economic Analysis, 
Commerce. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: This proposed rule will 
amend 15 CFR 806.14 to raise the 
exemption level for filing quarterly 
Form BE-577, Direct Transactions of 
U.S. Reporter With Foreign Affiliate. 
The BE-577 is a mandatory survey of 
U.S. direct investment abroad 
conducted by the Bureau of Economic 
Analysis (BEA), U.S. Department of 
Commerce. Under this proposed rule, 
the exemption level for the survey—the 
level below which reports are not 
required—would be raised from $15 
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million to $20 million. This change will 
reduce the number of respondents that 
otherwise must report in the survey, 
thus reducing both the reporting and 
processing burdens. (As noted below, 
however, BEA is proposing the addition 
of a number of items to the survey form 
that do not require a rule change and 
that will increase reporting burden, 
exactly offsetting the reduction in 
burden due to raising the exemption 
level.) 

DATES: Comments on this proposed rule 
will receive consideration if submitted 
in writing on.or before January 26, 1995. 
ADDRESSES: Comments may be mailed to 
the Office of the Chief, International 
Investment Division (BE-50), Bureau of 
Economic Analysis, U.S. Department of 
Commerce, Washington, DC 20230, or 
hand delivered to Shipping and 
Receiving, Section M—100, 1441 L 
Street, N.W., Washington, DC 20005. 
Comments received will be available for 
public inspection in Room 7006, 1441 L 
Street, N.W., between 8:30 a.m. and 4:30 
p.m., Monday through Friday. 

FOR FURTHER INFORMATION CONTACT: 
Betty L. Barker, Chief, International 
Investment Division (BE-50), Bureau of 
Economic Analysis, U.S. Department of 
Commerce, Washington, DC 20230; 
phone (202) 606-9800. 

SUPPLEMENTARY INFORMATION: The BE-— 
577, Direct Transactions of U.S. 
Reporter With Foreign Affiliate, is part 
of BEA’s regular data collection program 
for U.S. direct investment abroad. The 
survey is mandatory and is conducted 
pursuant to the International Investment 
and Trade in Services Survey Act (Pub. 
L. 94-472, 90 Stat. 2059, 22 U.S.C. 
3101-3108, as amended). 

The exemption level is set in terms of 
the size of a U.S. company’s foreign 
affiliates. Under this proposed rule, the 
exemption level for the BE-577 survey 
will be raised from $15 million to $20 
million. Thus, if an affiliate is owned 10 
percent or more by the U.S. company 
and has assets, sales, or net income 
greater than $20 million (positive or 
negative), it will have to be reported. 
The last time the exemption level was 
raised was May 1, 1986. 

Raising the exemption level lowers 
the number of reports that otherwise 
must be filed, thus reducing the 
reporting and processing burdens. The 
proposed changes would be effective 
commencing on January 1, 1995 with . 
the reports for the first quarter of 1995. 

-BEA is proposing changes to the BE- 
577 survey form in addition to the 
raising of the exemption level. These 
changes, however, do not require rule 
changes and are not reflected in the 
proposed rule. They are a result of 


changes made to the related BE—10, 
Benchmark Survey of U.S. Direct 
Investment Abroad—1994. They include 
the combination of two items that 
appeared on the 1994 BE-577 survey 
and the addition of other items that are 
on the 1994 BE-10 but were not on the 
1994 BE-577. Changes in the survey 
instructions are being made primarily 
for purposes of clarification and to 
reflect the combination or addition of 
items on the form. 


Added to the form are items, to be 
completed annually, on services 
transactions between U.S. Reporters and 
their foreign affiliates by type and an 
item, to be completed quarterly by 
affiliates classified in banking, on the 
U.S. Reporter’s share of the affiliate’s 
provision for loan losses. The additional 
detail on services transactions by type 
will move BEA’s services data into 
closer conformity with international 
guidelines in the fifth edition of the 
International Monetary Fund’s Balance 
of Payments Manual, which suggest that 
services transactions be disaggregated 
by specific types of services. The item 
on the loan losses of banks is needed by 
BEA to adjust net income of U.S. 
multinational companies to an 
economic accounting basis, as required 
for entry into the U.S. national income 
and product accounts. 


The reporting burden for the 1995 
BE-577 survey is estimated at 46,000 
hours, 4,000 hours more than the 
estimate currently in the OMB 
inventory. The increase reflects an 
adjustment in the hours currently in the 
OMB inventory to account for an 
increase in the number of respondents, 
due to natural growth in the affiliate 
sample, since the estimate in the 
inventory was made. There is no net 
change in burden hours due to program 
changes; the increase in burden due to 
the addition of new items to the form is 
exactly offset by the decrease in burden 
due to raising the exemption level. 


A copy of the proposed survey forms 
may be obtained from: Office of the 
Chief, Direct Investment Abroad Branch, 
International Investment Division (BE- 
69(A), Bureau of Economic Analysis, 
U.S. Department of Commerce, 
Washington, DC 20230; phone (202) 
606-5566. 


Executive Order 12612 


The proposed rule does not contain 
policies with Federalism implications 
sufficient to warrant preparation of a 
Federalism assessment under E.O. 
12612. 


Executive Order 12866 


The proposed rule has been 
determined to be not significant for 
purposes of E.O. 12866. 


Paperwork Reduction Act 


The proposed rule contains a 
collection of information requirement 
subject to the Paperwork Reduction Act. 
A request for review of the forms has 
been submitted to the Office of 
Management and Budget under section 
3504(h) of the Paperwork Reduction 
Act. 


The public reporting burden for this 
collection of information is estimated to 
be 1.15 hours per response (form). The 
burden on the U.S. Reporter will vary 
depending on the number of forms that 
must be submitted in a given reporting - 
period; this ranges from 1 to 225 forms. 
The estimated burden of 1.15 hours per 
form includes the time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 
Comments from the public regarding the 
burden estimate or any other aspect of 
this collection of information should be 
addressed to: Director, Bureau of 
Economic Analysis | (BE-1), U.S. 
Department of Commerce, Washington, 
DC 20230; and to the Office of 
Management and Budget, Washington, 
DC 20503, Attention: Desk Officer for 
the Department of Commerce. 


Regulatory Flexibility Act 


The Assistant General Counsel for 
Legislation and Regulation, Department 
of Commerce, has certified to the Chief 
Counsel for Advocacy, Small Business 
Administration, under the provisions of 
the Regulatory Flexibility Act (5 U.S.C. 
605(b)), that the proposed rule, if 
adopted, will not have a significant 
economic impact on a substantial 
number of smail entities. Because it 
raises the exemption level for filing the 
survey, it will actually reduce the 
reporting requirements of smaller 
entities. 


List of Subjects in 15 CFR Part 806 


Balance of payments, Economic 
statistics, U.S. investment abroad, 
Penalties, Reporting and recordkeeping 
requirements. 

Dated: October 27, 1994. 

Carol S. Carson, 
Director, Bureau of Economic Analysis. 

For the reasons set forth in the 


preamble, BEA proposes to amend 15 
CFR Part 806 as follows: 
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PART 806—DIRECT INVESTMENT SUPPLEMENTARY INFORMATION: CFR 117.615 which allow the Plum 
SURVEYS Request for Comments Island Bridge to open on signal from 


Pee Avice April 1 through November 30, during 
1. The authority citation for 15 CFR Interested persons are invited to daylight hours, two hours before to two 
Part 806 continues to read as follows: participate in this rulemaking by 


1p t ; hours after high tide. At all other times 
Authority: 5 U:S.C. 301; 22 U.S.C.3101- submitting written views, comments, the draw shall open on signal if at least 
3108; and E.O. 11961 (3:CFR, 1977 Comp., data, or arguments. Persons submitting _ three hours notice is given. The 
p. 86), as amended by E.O. 12013 (3 CFR, comments should include their names proposed regulations will permit the 
1977 Comp., p. 147), E.O. 12318 (3 CFR, 1981 and addresses, identify this rulemaking draw to open on signal April 1 to 
Comp., p. 173); and E.O. 12518 (3 CFR, 1985 (CGD01-94-057), the specific section of November 30; 5 a.m. to9 p.m., if at least 
Comp, p. 348). this proposal to which each comment 


! ‘ one hour advance notice is given by 
§ 806.14 [Amended] applies, and give reasons for each calling the number posted at the bridge. 


2. § 806.14(e), is amended by deleting comment. The Coast Guard requests that At all other times the draw will open on 
“$15,000,000” and inserting all comments and attachments be signal if at least three hours advance 
“$20,000,000” in its place. submitted in an unbound format notice is given. This change to the 


suitable for copying and electronic regulations is being proposed due to the 
[FR Doc. 94~30393 Filed 12-9-94; 8:45 am] —_ filing. If not practical, a second copy of pi se shnaate p : Leone rhs 
ee Cle ee any bounded material is requested. proposed change to the regulations will 
Persons desiring acknowledgment that relieve the bridge owner of the burden 
their comments have been received of having personnel at the bridge at all 
DEPARTMENT OF TRANSPORTATION should enclose a stamped, self- times. The change to specific operating 
addressed post card or envelope. hours will help avoid any confusion 
Coast Guard The Coast Guard will consider all that occurred regarding actual sunrise 
33 CFR Part 117 comments received during the comment and sunset. Additionally, the restriction 
period and may change this proposal in from two hours before and two hours 
[CGD01-94-057] light of comments received. The Coast _after high tide has been removed. If the 
RIN 2115-AE47 Guard plans no public hearing. Persons mariners are able to transit the 
may request a public hearing by writing waterway they may request an opening 
Drawbridge Operation Regulations; to the Commander (obr), First Coast so long as they provide the required 
Plum Island River, MA Guard District at the address listed ¥ advance ee to the re es 
under ADDRESSES. The request shou department. The drawtenders wi on 
AGENCY: Coast Guard, DOT. ; include reasons why a Sasha would be call to open the draw when the advance 
ACTION: Notice of proposed rulemaking. beneficial. If the Coast Guard notice is given. 
SUMMARY: The Coast Guard is cout mops ae ey = — Regulatory Evaluation 
nee Seana 10 ie Pegsations the Coast Guard will hold a public This proposal is not a significant 
governing the Plum Island Bridge over ; ; lat cti der section 3(f) of 
the Plum Island River between hearing at a time and place announced [regulatory action under section oO 
Newb and Plam Island by a later notice in the Federal Register. Executive Order 12866, and does not 
sshrtinigs’ ame gre raemenr require an assessment of potential costs 
pores ens, Sy wap allie age and benefits under section 6{a)(3) of that 
eo pare mers-aleche d ‘aeena ae The drafters of this notice are Mr. order. It has been exempted from review 
. : John. McDonald, First Coast Guard by the Office of Management and 
have been increasingly fewer requests cegine . ; : 
F District Bridge Branch, Project Manager Budget under that order. It is not 
for bridge openings in recent years. This a Li C der SR sheial Gictnnk seins Gc teiaieierss donlicles 
will relieve the bridge owner of the and Lieutenant Commander S.R. 8 res TyP 
. Watkins, First Coast Guard District and procedures of the Department of 
unnecessary burden of having personnel Lagal Office, Project Counisel. Transportation (DOT) (44 FR 11040; 
at the bridge at all times. : February 26, 1979). The Coast Guard 
DATES: Comments must be receivedon Background and Purpose expects the economic impact to be so 
or before February 10, 1995. The Plum Island Bridge over the Plum minimal that a full Regulatory 
ADDRESSES: Comments should be Island River between Newburyport and _ Evaluation, under paragraph 10e of the 
mailed to Commander (obr), First Coast —_ P]um Island, Massachusetts has a regulatory policies and procedures of 
Guard District, Captain John Foster vertical clearance of 13’ above mean DOT, is unnecessary. This conclusion is 
Williams Federal Building, 408 Atlantic high water (MHW) and 21’ above mean _ based on the fact that the regulation will 
Ave, Boston, Massachusetts 02110— low water (MLW). The proposed not prevent mariners from transiting the 
3350. Comments may also be hand- regulations will permit the bridge to Plum Island Bridge. Rather, it will only 
delivered to this address. The comments pen on signal April 1 to November 30; _ require mariners to plan their transits 
and other materials referenced in this 5 a.m. to 9 p.m., if at least one hour and provide advance notice. 
notice will be available for inspection advance notice is given. At all other S HE i titi 
and copying by appointment at the times the draw will open on signal if at = °™4™° SiNes Bia 
Captain John Foster Williams Federal least three hours advance notice is Under the Regulatory Flexibility Act 
Building, Room 628, 408 Atlantic given. There were few requests for (5 U.S.C. 601 et seq.), the Coast Guard 
Avenue, Boston, Massachusetts. Normal openings during 1993 (48) and 1992 must consider whether this action will 
office hours are between 6:30 a.m. and (75). The Plum Island River is not have a significant economic impact on 
3 p.m., Monday through Friday, except _ navigable except during high tide. a substantial number of small entities. 
federal holidays. : 2 “Small entities’ include independently 
FOR FURTHER INFORMATION CONTACT: Discussion of Proposed Amendments = —wned and operated small businesses 
William C, Heming, Bridge The Massachusetts Highway that are not dominant in their field and 
Administrator, First Coast Guard Department has requested a change to that otherwise qualify as “‘small 
District, (212) 668-7170. the present operating regulations in 33. _ business concerns” under section 3 of 
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the Small Business Act (15 U.S.C. 632). 
Because of the reasons discussed in the 
Regulatory Evaluation above, the Coast 
Guard certifies under 5 U.S.C. 605(b) 
that this action, if adopted, will not 
have a significant economic impact on 
a substantial number «.. . ma!! entities. 


Collection of Information 


This rule contains no collection of 
information requirements under the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.). 


Federalism 


The Coast Guard has analyzed this 
proposal in accordance with the 
principles and criteria contained in 
Executive Order 12612, and it has been 
determined that this proposed 
regulation does not have sufficient 
federalism implications to warrant 
preparation of a Federalism Assessment. 


Environment 


The Coast Guard considered the 
environmental impact of this proposal 
and concluded that, under section 
2.B.2.e.(32){e) of Commandant 
Instruction M16475.1B, this proposal is 
categorically excluded from further 
’ environmental documentation. A 
Categorical Exclusion Determination is 
available in the docket for inspection or 
copying where indicated under 
ADDRESSES. 


List of Subjects in 33 CFR Part 117 
Bridges. 
Regulations 
In consideration of the foregoing, the 
Coast Guard proposes to amend part 117 


of title 33, Code of Federal Regulations, 
as follows: 


PART 117—DRAWBRIDGE 
OPERATION REGULATIONS 


1. The authority citation for part 117 
continues to read as follows: 

Authority: 33 U.S.C. 499; 49 CFR 1.46; 33 
CFR 1.05—1(g); section 117.255 also issued 


under the authority of Pub. L. 102-587, 106 
Stat. 5039. 


2. Section 117.615 is revised to read 
as follows: 


§ 117.615 Plum tsland River. 

The draw of the Plum Island Turnpike 
Bridge, mile 0.1 between Newburyport 
and Plum Island, shall operate as 
follows: 

(a) From April 1 through November 
30; 5 a.m. to 9 p.m., the draw shall open 
on signal if at least one hour advance 
notice is given by calling the number 
posted at the bridge. At all other times 
the draw shall open on signal if at least 
three hours advance notice is given. 


(b) The owners of this bridge shall 
provide and keep in good legible 
condition, clearance gauges for eath 
draw with figures not less than twelve 
(12) inches high, designed, installed and 


maintained according to the provisions . 


of § 118.160 of this chapter: 

Dated: December 2, 1994. 
R.R. Clark, 
Captain, U.S: Coast Guard, Acting 
Commander, First Coast Guard District. 
[FR Doc. 94—30481 Filed 12—9—94; 8:45 am] 
BILLING CODE 4910-14-M 





33 CFR Part 117 
[CGD01-94-094] 
RIN 2115-AE47 


Drawbridge Operation Regulations; 


Merrimack River, MA 


AGENCY: Coast Guard, DOT. 
ACTION: Notice of proposed rulemaking. 





SUMMARY: The Coast Guard is 
considering a change to the regulations 
governing the Newburyport US1 Bridge 
over the Merrimack River, mile 3.4, in 
Newburyport, Massachusetts, by 
requiring a one hour advance notice for 
openings during the winter months. 
This is being proposed because the 
waterway is often frozen during the 
winter and there have been few requests 
for bridge openings. This will relieve 
the bridge owner of the burden of 
posting personnel at the bridge during 
the winter months. 

DATES: Comments must be received on 
or before February 10, 1995. 
ADDRESSES: Comments should be 
mailed to Commander (obr), First Coast 
Guard District, Captain John Foster 
Williams Federal Building, 408 Atlantic 
Ave., Boston, Massachusetts 02110— 
3350. Comments may also be hand- 
delivered to this address. The comments 
and other materials referenced in this 
notice will be available for inspection 
and copying by appointment at the 
Captain John Foster Williams Federal 
Building, Room 628, 408 Atlantic 
Avenue, Boston, Massachusetts. Normal 
office hours are between 6:30 a.m. and 

3 p.m., Monday through Friday, except 
Federal holidays. 

FOR FURTHER INFORMATION CONTACT: 
William C. Heming, Bridge 
Administrator, First Coast Guard 
District, (212) 668-7170. 


SUPPLEMENTARY INFORMATION: 
Request for Comments 


Interested persons are invited to 
participate in this rulemaking by 
submitting written views, comments, 


data, or arguments. Persons submitting 
comments should include their names 
and addresses, identify this rulemaking 
(CGD01~-94-094), the specific section of 
this proposal to which each comment 
applies, and gives reasons for each 
comment. The Coast Guard requests that 
all comments and attachments be 
submitted in an unbound format 
suitable for copying and electronic 
filing. If not practical, a second copy of 
any bounded material is requested. 
Persons desiring acknowledgment that 
their comments have been received 
should enclosea stamped self-addressed 
post card or envelope. 

The Coast Guard will consider all 
comments received during the comment 
period and it may change this proposal 
in light of comments received. The 
Coast Guard plans no public hearing. 
Persons may request a public hearing by 
writing to Commander (obr), First Coast 
Guard District at the address listed 
under ADDRESSES. The request should 
include reasons why a hearing would be 
beneficial. If the Coast Guard 
determines that the opportunity for oral 
presentations will aid this rulemaking, 
the Coast Guard will hold a public 
hearing at a time and place announced 
by a later notice in the Federal Register. 


Drafting Information 


The drafters of this notice are Mr. 
John McDonald, First Coast Guard 
District Bridge Branch, Project Manager 
and Lieutenant Commander S.R. 
Watkins, First Coast Guard District 
Legal Office, Project Counsel. 


Background and Purpose 


The Newburyport US1 Bridge over the 
Merrimack River in Newburyport, 
Massachusetts has a vertical clearance 
of 35’ above mean high water (MHW) 
and 42’ above mean low water (MLW). 
The Merrimack River is frozen during 
most of the winter and there have been 
few requests for bridge openings during 
this period. The existing regulations 
require the bridge to open on signal 
from May 1 to October 31, 6 a.m. to 10 
p.m. The proposed regulations will 
extend the period during which the 
bridge will open on signal: from May 1 
to November 15, from 6 a.m. to 10 p.m. 
The proposed regulation also will 
require at least a one hour advance 
notice for openings at all other times. 


Discussion of Proposed Amendments 


The Massachusetts Highway 
Department (MHD) has requested a 
change to the existing operating 
regulations in 33 CFR § 117.605 which 
allow the Newburyport US1 Bridge to 
open on.signal from May 1 through 
October 31 from 6 a.m. to 10 p.m. and 
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from November 1 to April 30 from 8 
a.m. to 5 p.m. At all other times the 
draw shall open if at least a one hour 
advance notice is given. The proposed 

_ regulations will permit the draw to open 
on signal from May 1 to November 15, 
from 6 a.m, to 10 p.m. At.all other times 
the draw will open on signal if at least 
one hour advance notice is given by 
calling the number posted at the bridge. 
This change to the regulations is being 
proposed due to frequent waterway 
freezing during the winter months 
coupled with infrequent requests for- 
openings. The proposed change to the 
regulation will relieve the bridge owner 
of the burden of posting personnel at the 
bridge during the winter months. The 
drawtenders will be on call to open the 
draw when the advance notice is given 
to the highway department by calling 
the number that will be posted at the 
bridge. 


Regulatory Evaluation 


This proposal is not a significant 
regulatory action under section 3(f) of 
Executive Order 12866, and does not 
require an assessment of potential costs 
and benefits under section 6(a)(3) of that 
order. It has been exempted from review 
by the Office of Management and 
Budget under that order. It is not 
significant under the regulatory policies 
and procedures of the Department of 
Transportation (DOT) (44 FR 11040; 
February 26, 1979). The Coast Guard 
expects the economic impact to be so 
minimal that a full Regulatory 
Evaluation, under paragraph 10e of the 
regulatory policies and procedures of 
DOT, is unnecessary. This conclusion is 
based on the fact that the regulation will 
not prevent mariners from transiting the 
US1 Bridge. It will require only that 
mariners plan their transits around the 
new operating hours. 


Small Entities 


Under the Regulatory Flexibility Act 
(5 U.S.C. 601 et seq.), the Coast Guard 
must consider whether this action will 
have a significant economic impact on 
a substantial number of small entities. 
“Small entities” include independently 
owned and operated small businesses 
that are not dominant in their field and 
that otherwise qualify as “small 
business concerns” under section 3 of 
the Small Business Act (15 U.S.C. 632). 
Because of the reasons discussed in the 
Regulatory Evaluation above, the Coast 
Guard certifies under 5 U.S.C. 605{b) 
that this action, if adopted, wil) not 
have a significant economic impact on 
a substantial number of small entities. 
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Collection of Information . 


This rule contains no collection of 
information requirements under the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.). 


Federalism 


The Coast Guard has analyzed this 
proposal in accordance with the 
principles and criteria contained in 
Executive Order 12612, and it has been 
determined that this proposed =~ 
regulation does not have sufficient 
federalism implications to warrant 


‘preparation of a Federalism Assessment. 


Environment 


The Coast Guard considered the 
environmental impact of this proposal 
and concluded that, under section 
2.B.2.¢.(32){e) of Commandant 
Instruction M16475.1B, this proposal is 
categorically excluded from further 
environmental documentation. A 
Categorical Exclusion Determination is 
available in the docket for inspection or 
copying where indicated under 
ADDRESSES. 


List of Subjects in 33 CFR Part 117 
Bridges. 
Regulations 


In consideration of the foregoing, the 
Coast Guard proposes to amend part 117 
of title 33, Code of Federal Regulations, 
as follows: 


PART 117—DRAWBRIDGE 
OPERATION REGULATIONS 


1. The authority citation for part 117 
continues to read as follows: 

Authority: 33 U.S.C. 499; 49 CFR 1.46; 33 
CFR 1.05—1(g); section 117.255 also issued 


under the authority of Pub. L. 192-587, 106 
Stat. 5039. 


2. Section 117.605, paragraph (a) is 
revised and paragraph (d) is added as 
follows: 


§ 117.605 Merrimack River. 


(a) The draw of the Newburyport US1 
Bridge, mile 3.4, shall open on signal 
from May 1 through November 15, from 
6 a.m. to 10 p.m. At all other times the 
draw shall open on signal if at least one 
hour advance notice is given by calling 
the number posted at the bridge. 


* * a * * 


(d) The owners of this bridge shall 
provide and keep in good legible 
condition, clearance gauges for each 
draw with figures not less than twelve 
(12) inches high designed, installed and 
maintained according to the provisions 
of § 118.160 of this chapter. 


Dated: December 2, 1994. 
R.R. Clark, 
Captain, U.S. Coast Guard, Acting 
Commander, First Coast Guard District. 
[FR Doc. 94~30480 Filed 129-94; 8:45 am} 
BILLING CODE 4910-14-™ 











33 CFR Part 117 
[CGD01-94-087} 
RIN 2115-AE47 


Drawbridge Operation Regulations; 
Neponset River, MA 


AGENCY: Coast Guard, DOT. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: The Coast Guard is 
considering a change to the regulations 
governing the Granite Avenue Bridge 
over the Neponset River between Boston 
and Milton, Massachusetts, by 
authorizing the bridge to open on signal 
May 1 through October 31; 6 a.m. to 12 
midnight and to open on signal at all 
other times provided at least one (1) 
hour advance notice is given by calling 
the number posted at the bridge. This 
action will relieve the bridge owner of 
the unnecessary burden of having 
personnel at the bridge at all times 
during the above period and should still 
provide for the reasonable needs of 
navigation. 

DATES: Comments must be received on 
or before February 10, 1995. 


ADDRESSES: Comments should be 
mailed to Commander (obr), First Coast 
Guard District, Captain John Foster 
Williams Federal Building, 408 Atlantic 
Ave., Boston, Massachusetts 02110- 
3350. Comments may also be hand- 
delivered to this address. The comments 
and other materials referenced in this 
notice will be available for inspection 
and copying by appointment at the 
Captain John Foster Williams Federal 
Building, Room 628,.408 Atlantic 
Avenue, Boston, Massachusetts. Normal 
office hours are between 6:30 a.m. and 

3 p.m., Monday through Friday, except 
federal holidays. 

FOR FURTHER INFORMATION CONTACT: 
William C. Heming, Bridge 
Administrator, First Coast Guard 
District, (212) 668-7170. 


SUPPLEMENTARY INFORMATION: 
Request for Comments 


Interested persons are invited to 
participate in this rulemaking by 
submitting written views, comments, 
data, or arguments. Persons submitting 
comments should include their names 
and addresses, identify this rulemaking 
(CGD01-—94--087}, the specific section of 
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this proposal to which-each comment 
applies, and give reasons for each 
comment; The Coast Guard requests that 
all comments and attachments be 
submitted in an unbound format 
suitable for copying and electronic 
filing. If not practical, a second copy of 
any bounded material is requested. 
Persons desiring acknowledgment that 
their comments have been received 
should enclose a stamped, self- - 
addressed post card or envelope. 

The Coast Guard will consider all 
comments received during the comment 
period and may change this proposal in 
light of comments received. The Coast 
Guard plans no public hearing. Persons 
may request a public hearing by writing 
to the Commander (obr), First Coast 
Guard District at the address listed 
under ADDRESSES. The request should 
include reasons why a hearing would be 
beneficial. If the Coast Guard 
determines that the opportunity for oral 
presentations will aid this rulemaking, 
the Coast Guard will hold a public 
hearing at a time and place announced 
by a later notice in the Federal Register. 


Drafting Information 


The drafters of this notice are Mr. 
John McDonald, First Coast Guard 
District Bridge Branch, Project Manager 
and Lieutenant Commander S.R. — 
Watkins, First Coast Guard District 
Legal Office, Project Counsel. 


Background and Purpose 


The Granite Avenue Bridge over the 
Neponset River between Boston and 
Milton, Massachusetts has a vertical 
clearance of 6’ above mean high water 
(MHW) and 16’ above mean low water 
(MLW). Vessels from the Milton Yacht 
Club are the primary users of the 
Granite Avenue Bridge. The yacht club 
is located upstream of the bridge. The 
yacht club docks are removed from the 
waterway in December of each year and 
there are no other waterway users that 
would require openings during the 
winter months. Because of this lack of 
facility, the bridge owner, the 
Massachusetts Highway Department 
(MHD), proposes to have drawtenders 
on one hour recall to respond to 
requests for openings at all times from 
November 1 to April 30 and from May 
1 through October 31; 12 a.m. te 6 a.m. 
daily. 


Discussion of Proposed Amendments 


MHD has requested a change to the 
present operating regulations in 33 CFR 
§ 117.611, which require that the bridge 
open on signal from May 1 through 
October 31 at all times and from April 
1 through April 30 and November 1 
through December 31, the bridge shall 


= 
open on signal from 8 a.m. to 4 p.m. 
daily. At all other times the bridge shall 
open if at least a twenty four (24) hour 
advance notice is given to the bridge 
owner by calling the number posted at 
bridge. There have been few requests for 
openings during the proposed one (1) 
hour advance notice time periods. 

The bridge owner has requested that 
the bridge open on signal from May 1 
through October 31; 6 a.m. to 12 
midnight. At all other times the bridge 
will open if at least a one hour advance 
notice is given by calling the number 
posted at the bridge. This change to the 
regulations is being proposed due to the 
infrequent requests for openings during 
the proposed one (1) hour advance 
notice time periods. This action will 
relieve the bridge owner of the burden 
of having personnel at the bridge during 
the above time periods but should still 
provide for the reasonable needs of 
navigation. The drawtenders will be on 
call to open the draw when the advance 
notice is given to the highway 
department by calling the number 
posted at the bridge. 


Regulatory Evaluation 


This proposal is not a significant 
regulatory action under section 3(f) of 
Executive Order 12866, and does not 
require an assessment of potential costs 
and benefits under section 6(a)(3) of that 
order. It has been exempted from review 


_ by the Office of Management and 


Budget under that order. It is not 
significant under the regulatory policies 
and procedures of the Department of 
Transportation (DOT) (44 FR 11040; 
February 26, 1979). The Coast Guard 
expects the economic impact to be so 
minimal that a full Regulatory 


Evaluation, under paragraph 10e ofthe 


regulatory policies and procedures of 
DOT, is unnecessary. This conclusion is 
based on the fact that the regulation will 
not prevent mariners from transiting the 
Granite Avenue Bridge. It will require 
only that mariners plan their transits 
and provide a one hour advance notice. 


Small Entities 


Under the Regulatory Flexibility Act 
(5 U.S.C. 601 et seq.), the Coast Guard 
must consider whether this action will 
have a significant economic impact on 
a substantial number of small entities. 
“Small entities” include independently 
owned and operated small businesses 
that are not dominant in their field and 
that otherwise qualify as “small 
business concerns” under section 3 of 
the Small Business Act (15 U.S.C. 632). 
Because of the reasons discussed in the 
Regulatory Evaluation above, the Coast 
Guard certifies under 5 U.S.C. 605(b) 
that this action, if adopted, will not 


have a significant economic impact on 
a substantial number of small entities. 


Collection of Information 


This rule contains no collection of 
information requirements under the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.). 


Federalism 


The Coast Guard has analyzed this 
proposal in accordance with the 
principles and criteria contained in 
Executive Order 12612, and it has been 
determined that this proposed 
regulation does not have sufficient 
federalism implications to warrant 
preparation of a Federalism Assessment. 


Environment 


The Coast Guard considered the 
environmental impact of this proposal 
and concluded that, under section 
2.B.2.e.(32)(e) of Commandant 
Instruction M16475.1B, this proposal is 
categwrically excluded from further 
environmental documentation. A 
Categorical Exclusion Determination is 
available in the docket for inspection or 
copying where indicated under 
ADDRESSES. 


List of Subjects in 33 CFR Part 117 
Bridges. 
Regulations 


In consideration of the foregoing, the 
Coast Guard proposes to amend part 117 
of title 33, Code of Federal Regulations, 
as follows: 


PART 117—DRAWBRIDGE 
OPERATION REGULATIONS 


1. The authority citation for Part 117 
continues to read as follows: 

Authority: 33 U.S.C. 499; 49 CFR 1.46; 33 
CFR 1.05-1(g); section 117.255 also issued 


under the authority of Pub. L. 102-587, 106 
Stat. 5039. 


2. Section 117.611 is revised to read 
as follows: 


§ 117.611 Neponset River. 


The Granite Avenue Bridge; mile 2.5, 
between Boston and Milton, 
Massachsetts, shall operate as follows: 

(a) The draw of the Granite Ave 
Bridge shall open on signal from May 1 
through October 31; 6 a.m. to 12 
midnight. At all other times the draw 
shall open on signal if at least one hour 
advance notice is given by calling the 
number posted at the bridge. 

(b) The owners of this bridge shall 
provide and keep in good legible 
condition, clearance gauges for each 
draw with figures not less than twelve 
(12) inches high designed, installed and 





Federal Register / Vol. 59, No. 237 / Monday, December 12, 1994 / Proposed Rules 


63947 








maintained according to the provisions 
of § 118.160 of this chapter. 

Dated: December 2, 1994. 
R.R. Clark, 


Captain, U.S. Coast Guard, Acting 
Commander, First Coast Guard District. 


*[FR Doc. 94-30483 Filed 12-9-94; 3:45 am] 
BILLING CODE 4910-14-m 





33 CFR Parts 162 and 165 
[CGD11-94-007] 

RIN 2115-AE84 

Regulated Navigation Area; San 
Francisco Bay Region, CA 


AGENCY: Coast Guard, DOT. 
ACTION: Notice of proposed rulemaking. 





SUMMARY: The Coast Guard proposes to 
establish regulated navigation areas 
(RNAs) within the San Francisco Bay 
Region in the waters of the Golden Gate, 
Central Bay, Lower Bay, San Pablo Bay 
and Carquinez Strait. This action is 
necessary due to vessel congestion in 
areas where maneuvering room is 
limited. These RNAs will increase 
navigation safety in the San Francisco 
Bay Region by organizing traffic flow 
patterns; reducing meeting, crossing, 
and overtaking situations between large 
vessels in constricted channels; and 
limiting vessel speed. The proposed 
rulemaking will also remove existing 
regulatory language relating to the 
Pinole Shoal Channel which will be 
incorporated into the RNA. 
DATES: Comments must be received on 
or before February 10, 1995. 
ADDRESSES: Comments may be mailed to 
Commanding Officer, Vessel Traffic 
Service San Francisco, San Francisco, 
California 94130-5013, or may be 
delivered to the San Francisco Vessel 
Traffic Center on Yerba Buena Island 
between 8 a.m. and 3 p.m., Monday 
through Friday, except Federal holidays. 
The Eleventh Coast Guard District 
Commander maintains the public 
docket for this rulemaking. Comments 
will become part of this docket and will 
be available for inspection or copying at 
the District Aids to Navigation Branch, 
Suite 6200, Eleventh Coast Cuard 
District Office, Long Beach, California. 
FOR FURTHER INFORMATION CONTACT: 
Commander Dennis Sobeck, 
Commanding Officer, Vessel Traffic 
‘Service San Francisco, San Francisco; 
telephone (415) 556-2950. 


SUPPLEMENTARY INFORMATION: 
Request for Comments 


The Coast Guard encourages 
interested persons to participate in this 


proposed rulemaking by submitting 
written data, views, or arguments. 
Persons submitting comments should 
include their names and addresses, 
identify this rulemaking (CGD11—94— 
007) and the specific section of the 
proposal to which each comment 
applies, and give the reason for each 
comment. The coast Guard requests that 
all comments and attachments be 
submitted in an unbound format 
suitable for copying and electronic 
filing. If not practical, a second copy of 
any bound materials is requested. 
Persons wanting acknowledgement of 
receipt of comments should enclose a 
stamped, self-addressed postcard or 
envelope. The Coast Guard will 
consider all comments received during 


‘the comment period. It may change this 


a in view of the comments. 

The Coast Guard plans no public 
hearing. Persons may request a public 
hearing by writing to the Project 
Manager at the address under 
ADDRESSES. The request should include 
reasons why a hearing would be 
beneficial. If it determines that the 
opportunity for oral presentations will 
aid this rulemaking, the Coast Guard 
will hold a public hearing at a time and 
place announced by a later notice in the 
Federal Register. 


Drafting Information — 


The principal persons involved in 
drafting this document are Commander 
Dennis Sobeck, Project Manager, Vessel 
Traffic Service San Francisco, and 
Lieutenant Robin Barber, Project 
Counsel, Eleventh Coast Guard District 
Legal Office. 


Background and Purpose - 


In 1972, the Coast Guard, with input 
from various members of the San 
Francisco Bay maritime community, 
established voluntary vessel traffic 
routing measures for the San Francisco 
Bay region that consisted of traffic lanes 
in the Golden Gate and the Central Bay 
extending to Pinole Shoal Channel; 
separation zones; a precautionary area 
east of Alcatraz Island; and an Oakland 
Harbor Limited Traffic Area. 
Compliance with these routing 
measures was voluntary and intended 
for use by vessels 300 gross tons or 
greater. 

In 1991, the precautionary area east of 
Alcatraz Island was expanded to 
include the water area between the San 
Francisco waterfront and Treasure 
Island, replacing the traffic lanes in that 
area. A deep water route was 
established north of Harding Rock. 

In 1993, the Coast Guard, with input 
from the Harbor Safety Committee of the 
San Francisco Bay Region, modified the 


~ Shi 


voluntary traffic routing measures to 
better conform to International Maritime 
Organization (IMO) traffic routing 
standards. The 1993 modification added 
a Golden Gate precautionary area, a 
deep water traffic lane separation zone’ 
north of Harding Rock and an expanded 
Central Bay precautionary area. It 
eliminated the traffic lanes in the North 
Cannel and San Pablo Strait. 

The presence of numerous 
recreational boats, windsurfers, and 
commercial fishing boats that transit the 
proposed RNAs poses a navigational 
hazard for vessels of 1600 or more gross 
tons which are constrained by their 
draft and maneuvering capabilities. By | 
limiting or requiring the use of 
established traffic lanes, this rule will 
relieve congestion and promote safer 
transiting of the RNAs by vessels with 
restricted maneuverability. It will make 
the present voluntary traffic measures 
mandatory and require vessels 1600 
gross tons or more, or tugs with a tow 
of 1600 gross tons or more, to follow 
traffic measures similar to those 
currently used on a voluntary basis. The 
regulation will also define 
precautionary areas and establish 
overtaking, meeting, crossing and speed 
restrictions for certain vessels transiting 
specific channels within the RNAs. The 
RNAs defined in this proposal are each 
considered to constitute a narrow 
channel or fairway. Therefore, Rule 9 of 
the Inland Navigation Rules (INRs) (33 
U.S.C. 2009), in conjunction with the 
provisions of the associated INRs, is 
specifically made applicable within the 
defined RNAs and will be enforced. 


Discussion of Proposed Regulations 


The proposed RNAs, which lie within 
the San Francisco VTS are (33 CFR 
161.50), are as follows: San Francisco 
Bay RNA, North Ship Channel RNA, 
San Pablo Strait Channel RNA, Pinole 
Shoal Channel RNA, Southern Pacific 
Railroad Bridge RNA, Southhampton 
Shoal/Richmond Harbor RNA, and 
Oakland Harbor RNA. 


General Requirements for All Proposed 
RNAs 


The depth of the water and geography 
of the San Francisco Bay Region, and 
the density of vessel traffic, which 
includes numerous ferries and 
recreational boats, severely constrain 
the ability of a vessel to maneuver in the 
event of an emergency. This proposed 
regulation will limit the maximum 
speed within the RNAs to 15 knots 
through the water for vessels 1600 gross 
tons or greater, or a tug with a tow of 
1600 gross tons or greater, and requires 
those vessels to operate their engine(s) 
in a control mode and on fuel that will 
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allow for an immediate response to any 
engine order, ahead or astern, including 
stopping its engine(s) for an extended 
period of time. Limiting vessel. speeds to 
15 knots or less through the water 
within the prescribed RNAs will reduce 
the risk of serious maritime accidents. 
There may be situations where vessels 
would be unable to safely comply with 
the requirements of this regulation. In 
such cases, the Captain of the Port, or 
the Commanding Officer, VTS San - 
Francisco, acting as a representative of 
the Captain of the Port, may allow a 
vessel to deviate from this regulation. 
The RNAs defined in this proposal are 
each considered to constitute a narrow 
channel or fairway. Therefore, Rule 9 of 
the Inland Navigation Rules (INRs) (33 
U.S.C. 2009), in conjunction with the 
provisions of the associated INRs, is 
specifically made applicable within the 
defined RNAs and will be enforced. 


Specific Requirements for Individual 
Proposed RNAs 


The geographic descriptions and 
proposed requirements specific to each 
RNA are as follows: 


San Francisco Bay RNA 


The proposed San Francisco Bay RNA 
will consist of the water area in the 
Golden Gate east of the COLREGS 
Demarcation Line (33 CFR 80.1142), the 
Central Bay including Raccoon Strait, 
and the existing charted precautionary 
area east of Alcatraz Island. 

Because of the large number of vessels 
entering and departing San Francisco 
Bay, traffic lanes will be established in 
the Golden Gate and the Central Bay to 
separate opposing traffic and reduce 
vessel congestion. The proposed lanes 
are located where voluntary traffic lanes 
now exist. Use of these lanes and 
adherence to the indicated direction of 
travel will be required for vessels of 
1600 or more gross tons, or tugs with a 
tow of 1600 or more gross tons, and 
recommended for all other vessels. 

Due to the presence of shoals and - 
rocks in the Central Bay, the Central Bay 
Two-way Deep Water Traffic Lane 
(DWTL), located north of Harding Rock, 
provides the best water depth safety 
margin for inbound vessels with a draft 
of 45 feet or greater, and for outbound 
vessels with a draft of 28 feet or greater. 
These deep draft vessels will be 
required to use the DWTL. It is 
recommended that all other vessels use 
the Central Bay Traffic Lanes so that 
vessel traffic in the DWTL is kept to a 
minimum. 

The DWTL is sufficiently narrow that 
meeting, crossing and overtaking 
restrictions are to reduce the 
likelihood of collision. The regulation 


provides that a power-driven vessel of 
1600 or more gross tons, or a tug with 
a tow of 1600 or more gross tons, shall 
not enter the DWTL when another 
power-driven vessel of 1600 or more 
gross tons, or tug with a tow of 1600 or 
more gross tons, is navigating therein 
when either vessel is certain 
dangerous cargo (as defined in 33 CFR 
160.203), or bulk petroleum products, or 
is a tank vessel in ballast, if such entry 
could result in meeting, crossing or 
overtaking the other vessel. 

Since vessels are converging or 
crossing in such a manner that one-way 
traffic flow patterns, although desired, 
cannot be established, two 
precautionary areas will be established 
in this RNA. They are: (1) The Golden 
Gate Precautionary Area, which 
encompasses the waters around the 
Golden Gate Bridge between the Golden 
Gate and the Central Traffic Lanes; and 
(2) the Central Bay Precautionary Area; 
which encompasses the large portion of 
the Central Bay and part of the Lower 
Bay. It is recommended that all vessels 
navigating in these precautionary areas 
be aware of the joining traffic lanes and 
DWTL so as to anticipate the 
movements of other vessels. 


North Ship Channel RNA and San 
Pablo Strait Channel RNA 

The North Ship Channel and San 
Pablo Strait Channel consist of the 
existing charted channels and delineate 
the only areas where the depths of water 
are sufficient to allow the safe transit of 
vessels of 1600 or more gross tons, or a 
tug with a tow of 1600 or more gross 
tons. The existence of strong tidal 
currents in these channels severely 
restrict the ability of vessels of 1600 or 
more gross tons, or a tug with a tow of 
1600 or more gross tons, to safely 
maneuver to avoid smaller vessels. 
These conditions create the need to 
apply the general regulations to these 
areas. Implementation of special 
regulations in these RNAs would have 
only a minimal impact on safety and is 
not justified at this time. 
Pinole Shoal Channel RNA 

The Pinole Shoal Channel RNA is a 
constricted waterway the use of which 
is currently restricted to vessels with a 
draft greater than 20 feet, or towboats 
with tows drawing more than 20 feet, as 
set forth in 33 CFR 162.205(a). Because 
of the narrow width of the channel and 
the draft of vessels using the channel, 
further meeting, crossing and overtaking 
restrictions are necessary to reduce the 
likelihood of collision. The proposed 
regulation provides that a power-driven 
vessel of 1600 or more gross tons, or a 
tug with a tow of 1600 or more gross 
tons, shail not enter the Pinole Shoal 


Channel RNA, which extends from 
approximately Light 7 to Light 13 of the 
Pinole Shoal Channel, when another 
power-driven vessel of 1600 or more 
gross tons, or tug with a tow of 1600 or 
more gross tons, is navigating therein 
when either vessel is carrying certain 
dangerous cargo (as defined in 33 CFR 
160.203) or bulk petroleum products, or 
is a tank vessel in ballast, if such entry 
would result in meeting, crossing or 
overtaking the other vessel. 


Southern Pacific Railroad Bridge RNA 


The Southern Pacific Railroad Bridge 
RNA consists of a small circular area, 
200 yards in radius, centered on the 
middle of the channel under the 
Southern Pacific Railroad bridge. The 
limited horizontal clearance results in a 
greater chance of vessel allisions with 
the bridge. This risk of allision is 
significantly increased when poor 
visibility conditions exist. The 
regulation will preclude a power-driven 
vessel of 1600 or more gross tons, or a 
tug with a tow of 1600 or more gross 
tons, from transiting the Southern 
Pacific Railroad Bridge RNA when 
visibility is less than 1000 yards. 


Southampton Shoal/Richmond Harbor 
RNA 


Southampton Shoal/Richmond 
Harbor RNA encompasses Southampton 
Shoal Channel, the Richmond Long 
Wharf Maneuvering Area, the Richmond 
Harbor Entrance Channel and Point 
Potrero Reach. These are dredged 
channels and areas within which 
maneuvering room is severely limited. 
Close-quarters situations between deep- 
draft vessels in these channels need to 
be eliminated to reduce the risk of 
groundings and collisions. 


In addition, the Southampton Shoal 
Channel is transited by a high number 
of laden tank vessels and vessels 
carrying certain dangerous cargo (as 
defined in 33 CFR 160.203), or bulk 
petroleum. Because of the potential for 
loss of life or serious environmental 
consequences in a Collision involving 
one or more of these vessels, control of 
traffic flow is necessary. The Richmond 
Long Wharf Maneuvering Area, between 
the Ri¢hmond Harbor Entrance Channel 
and Southampton Shoal Channel, often 
has vessels operating at low speeds 
where maneuverability is restricted. The 
regulation will preclude vessels of 1600 
or more gross tons, or tugs with a tow 
of 1600 or more gross tons, from 
entering the RNA if meeting, crossing or 
overtaking another vessel of 1600 or 
more gross tons, or a tug with a tow of 
1600 or more gross tons, could result. 
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Oakland Harbor RNA 


The Oakland Harbor RNA 
encompasses the Oakland Bar Channel, 
Oakland Outer Harbor Entrance, Middle 
Harbor and Inner Harbor Entrance 
Channels. The currently charted 
Limited Traffic Area (LTA), which 
recommends that vessels of 300 or more 
gross tons transit at one time to avoid 
crossing or meeting situations, will be 
replaced by the Oakland Harbor RNA. 
The northern boundary of the Oakland 
Harbor RNA differs slightly from the 
LTA in that it follows the northern 
boundary of the Oakland Bar and Outer 
Harbor Entrance channels and extends 
to the “E” tower of the San Francisco- 
Oakland Bay Bridge. This proposed 
regulation will restrict vessels of 1600 or 
more gross tons, or tugs with a tow of 
1600 or more gross tons, from entering 
the RNA if meeting, crossing or 
overtaking another vessel of 1600 or 
more gross tons, or a tug with a tow of 
1600 or more gross tons, could result. 

Paragraph (e)(2) of this proposed 
rulemaking will substantially duplicate 
those regulations currently enumerated 
in 33 CFR 162.205(a). Upon the effective 
date of this regulation, 33 CFR 
162.205(a) will be removed, the section 
heading will be revised, and the 
remaining paragraphs of 33 CFR 162.205 
will be redesignated as paragraphs (a) 
through (c). 


Regulatory Evaluation 


This proposal is not a significant 
regulatory action under Section 3(f) of 
Executive Order 12866 and does not 
require an assessment of potential costs 
and benefits under section 6({a)(3) of that 
Order. It has been exempted from 
review by the Office of Management and 
Budget under that Order. It is not 
significant under the regulatory policies 
and procedures of the Department of 


~ . Transportation (DOT) (44 FR 11040; 


February 26, 1979). The Coast Guard 
expects the economic impact of this 
proposal to be so minimal that a full 
Regulatory Evaluation under paragraph 
10(e) of the Department of 
Transportation regulatory policies and 
procedures is unnecessary. At this time, 
covered vessels voluntarily comply with 
the procedures and restrictions 
contained in these regulations, and 
rarely if ever experience delays due to 
the high degree of coordination 
provided by the VTS. Formally 
mandating that mariners follow these 
previously voluntary requirements will 
not have more than a minimal impact 
on any party. 


Small Entities 


Under the Regulatory Flexibility Act 
(5 U.S.C. 601 et seq.), the Coast Guard 
must consider whether this proposal 
would have significant economic impact 
on a substantial number of small 
entities. “‘Small entities” include 
independently owned and operated 
small businesses that are not dominant 
in their field and that otherwise qualify 
as “‘small business concerns” under 
section 3 of the Small Business Act (15 
U.S.C. 632). The Coast Guard expects 
the economic impact of the proposal to 

-be minimal on all entities since it makes 
mandatory the existing voluntary 


_ practices. Because it expects the impact 


of this proposal to be minimal, the Coast 
Guard certifies under 5 U.S.C. 605(b) 
that this proposal, if adopted, will not 
have a significant economic impact on 

a substantial number of small entities. 


Collection of Information 


This proposal contains no collection 
of information requirements under the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.). 


Federalism 


The Coast Guard has analyzed this 
proposal in accordance with the 
principles and criteria contained in 
Executive Order 12612 and has 
determined that this proposal does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 


Environmental Assessment 


The Coast Guard considered the 
environmental impact on this proposal 
and concluded that, under section 2.B.2. 
of Commandant Instruction M16475.1B, 
this proposal is categorically excluded 
from further environmental 
documentation. A Categorical Exclusion 
Determination statement has been 
prepared and placed in the rulemaking 
docket. 

A Consistency Determination under 
the Coastal Zone Management Act (14 
U.S.C. 1451, et seq.), has been prepared 
and placed in the rulemaking docket. 


List of Subjects 
33 CFR Part 162 

Navigation (water), Waterways. 
33 CFR Part 165 


Harbors, Marine safety, Navigation 
(water), Reporting and recordkeeping 
requirements, Security measures, 
Waterways. 


Proposed Regulation 


For the reasons set out in the 
preamble, the Coast Guard proposes to 


amend 33 CFR parts 162 and 165 as 
follows: 


PART 162—[AMENDED] 


1. The authority citation for Part 162 
continues to read as follows: 


Authority: 33 U.S.C. 1231; 49 CFR 1.46. 


§ 162.205 [Amended] 

2. The section heading for § 162.205 is 
revised to read as follows: “Suisun Bay, 
San Joaquin River, Sacramento River, 
and connecting waters, Calif.” 

3. Section 162.205 is amended by 
removing paragraph (a) and 
redesignating paragraphs (b) through (d) 
as paragraphs (a) through (c). 


PART 165—[AMENDED] 


1. The authority citation for part 165 
continues to read as follows: 


Authority: 33 U.S.C. 1231; 50 U.S.C. 191, 
33 CFR 1.05-1(g), 6.04—1, 6.04-6 and 160.5; 
49 CFR 1.46. 


2. Anew § 165.1114 is added to read 
as follows: 


§ 165.1114 San Francisco Bay Region, 
CA—Regulated Navigation Area. 

(a) Applicability. This regulation 
applies to all vessels unless otherwise 
specified. 

(b) Deviations. The Captain of the 
Port, San Francisco Bay, or the 
Commanding Officer, Vessel Traffic 
Service San Francisco, as a 
representative of the Captain of the Port, 
may authorize a deviation from the 
requirements of this regulation when it 
is deemed necessary in the interests of 
safety. 

(c) Regulated Navigation Areas—(1) 
San Francisco Bay RNA. (i) The 
following is a regulated navigation 
area—The waters bounded by a line 
connecting the following points, 
beginning at: 

Latitude 
37°47'18” 
37°48'55” 


Longitude 


122°30'22” W; thence to 
122°31'41” W; thence along 
— the shoreline to 
122°28'37” W; thence to 
122°28'00” W; thence to 
122°27'37” W; thence to 
122°26'06” W; thence to 
122°24’58” W; thence to 
122°24’00” W; thence to 
122°23'48” W; thence to 
122°23’48” W; thence to 
122°22'12” W; thence to 
122°21'33” W; thence to 
122°23'04” W; thence along 
the shoreline to the point 
of beginning. 


37°50'38” 
37°50'59” 
37°51'45” 
37°52'58” 
37°51'53” 
37°51'53” 
37°51'40” 
37°49'22” 
37°48'20” 
37°47'02” 
37°47'02” 


ZZ2ZZZ22Z22Z22222 22 


DATUM: NAD 83 

(ii) The San Francisco Bay RNA 
consists of the following defined sub- 
areas: 

(A) Golden Gate traffic lanes. 
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(1) Westbound traffic lane. Bounded 
by the Golden Gate precautionary area 
and the COLREGS Demarcation Line (33 
CFR 80.1142), betweén the separation 
zone and a line connecting the 
following points: 


Latitude 
37°48'30" N 
37°49'03” N 
DATUM; NAD 83 
(2) Eastbound traffic lane. Bounded 
by the COLREGS Demarcation Line (33 
CFR 80.1142) and the Golden Gate 
precautionary area, between the 
separation zone and a line connecting 
_the following points: 


Longitude 
122°31'22” W; thence to 
122°29'52” W 


Latitude 

37°47'50" N 

37°48'30” N 

DATUM: NAD 83 
(3) Golden Gate Separation Zone. The 

area 75 yards each side of a line 

connecting the following points: 


Longitude 
122°30°48" W; thence to 
122°29'29”" W. 


Latitude 

37°48°08” N 

37°48'46” N 

DATUM: NAD 83 
(B) Golden Gate Precautionary Area. 

An area bounded by a line connecting 

thé following points, beginning at: 


Longitude 
122°31'05” W: thence to 
122°29'40”" W 


Latitude 

37°48'30" N 
37°48°52” N 
37°48'52” N 
37°49'36" N 
37°49°55” N 
37°49'28" N 
37°49'03" N 


Longitude 

122°29'29” W; thence to 
122°28'41” W; thence to 
122°27°49” W; thence to 


Ww: 

W: 
122°27'46” W; thence to 

Ww; 


- 122°28'D9” W; thence to 
122°28'45” W; thence to 
122°29'52” W; thence return- 

ing to the point of begin- 
ning. 

DATUM: NAD 83 

(C) Central Bay traffic lanes. 

(1) Westbound traffic jane. Bounded 
by the Central Bay precautionary area 
and the Golden Gate precautionary area, 
between the Central Bay and the Deep 
Water Traffic Lane separation zones. 

(2) Eastbound troffic lane. Bounded 
by the Golden Gate precautionary area, 
and the Central Bay precautionary area, 
between the Central Bay Separation 
Zone and a line connecting the 
following points, beginning at: 


Latitude 
37°48'41” N 
37°48'50” N 
37°48'52” N 
DATUM: NAD 83 
(3) Deep Water (two-way) Traffic 
Lane. Bounded by the Central Bay 
precautionary area and the Golden Gate 
precautionary area, between the Deep 
Water Traffic Lane and a line 
connecting the following points, 
beginning at: 


Longitude 

122°25'17” W:; thence to 
122°26'14” W; thence to 
122°27'49" W 


Longitude 

122°28'09” W; thence to 
122°27°12” W; thence to 
122°26'26”" W 


Latitude 
37°49'55” N 
37°50'36” N 
37°50°487” N 
DATUM: NAD 83 
(D) Central Bay Separation Zone. The 
area 75 yards each side ofa line 
connecting the following points, 
beginning at: 


Latitude 
37°49°17" N 
37°49'35” N 
DATUM: NAD 83 
{E) Deep Water Traffic Lane 
Separation Zone. The area 75 yards 
each side of a line connecting the 
following points, beginning at: 


Longitude 


122°27°47” W; thence to 
122°25°25” W 


Latitude 
37°49°36" N 
37°50'22” N 
37°50'25” N 
DATUM: NAD 83 
(F) Centrai Bay Precautionary Area. 
An area bounded by a line connecting 
the following points, beginning at: 


Longitude 

122°27°46” W; thence to 
122°26'49” W; thence to 
122°26'22” W 


Latitude 

37°48'41" N 
37°49'32” N 
37°50'25” N 
37°50'47” N 
37°51'04" N 
37°51'53” N 
37°51'53” N 
37°51'40" N 
37°49'22” N 
37°48'20" N 
37°47'02” N 
37°47'02” N 


Longitude 
122°25'17” W; thence to 
122°25'13” W; thence to 
122°26'22” W; thence to 
122°26°26” W; thence to 
122°24’58” W; thence to 
122°24’58” W; thence to 
122°24'00” W; thence to 
122°23’48” W; thence to 
122°23’48” W; thence to 
122°22°12” W; thence to 
122°21'33” W; thence to 
122°23'04” W; thence 
returning along the 
shoreline to the point 
of beginning. 


DATUM: NAD 83 
(2) North Ship Channel RNA. The — 


following is a regulated navigation 


area—The waters bounded by a line 
connecting the following points, 
beginning at: 


Latitude 

37°517°53" N 
37°54'15” N 
37°56'06" N 
37°56'06”" N 
37°54°48" N 
37°54'02” N 
37°5 153" N 


Longitude 
122°24’58” W; thence to 
122°27'27” W; thence to 
122°26'49” W; thence to 
122°26'34” W; thence to 
122°26°42” W; thence to 
122°26°10” W; thence to 
122°24'00” W; thence 
returning to the point 
of beginning. 
DATUM: NAD 83 


(3) San Pablo Strait Channel RNA. 
The following is a regulated navigation 
area—The waters bounded by a line 
connecting the following points, 
beginning at: 


Latitude 

37°56'06”" N 
37°57'26" N 
38°00°48”" N 
38°01'54” N 
38°01'44" N 


Longitude 

122°26'49” W; thence to 
122°27'21” W; thence to 
122°24°45” W; thence to 
122°22°24” W; thence to 
122°22°18” W; thence to 


_ 37°54°2B”" N 


37°57°37" N 


122°26'23” W: thence to 
37°56'06" N 


. 122°26°34” W; thence 
"returning to the point 
of beginning. 
DATUM: NAD 83 


(4) Pinole Shoal Channel RNA. The 
following is a regulated navigation 
area—The waters bounded by a line 
connecting the following points, 
beginning at: 


Latitude 

38°01'54” 
38°03'13”" 
38°03'23” 
38°03'13” 
38°03'05” 
38°O1'44” 


Longitude 
122°22'25” W; thence to 
122°19'50” W; thence to | 
122°18'31" W; thence to 
122°18'29” W; thence to 
122°19°28” W;; thence to 
122°22°18” W; thence 
returning to the point 
of beginning. : 
DATUM: NAD 83 


(5) Southern Pacific Railroad Bridge 
RNA. The following is a regulated 
navigation area—The water area 
contained within a circle with a radius 
of 200 yards, centered on 38°02’18”" N, 
122°07'17” W. 

DATUM: NAD 83 


(6) Southampton Shoal Channel/ 
Richmond Harbor RNA. The following, 
consisting of two distinct areas, is a 
regulated navigation area— 

(i) The waters bounded by a line 
connecting the following points, 
beginning at: 


Latitude 

37°54°17” 
37°54'08” 
37°54'15” 
37°54'30” 


Longitude 

122°22'00” W; thence to. 

122°22'00” W; thence to 

122°23'12” W; thence to 

122°23°09” W; thence 
along the shoreline to 
the point of begin- 
ning. 


DATUM: NAD 83 


(ii) The waters bounded by a line 
connecting the following points, 
beginning at: 
Latitude Longitude 
122°23'36” W; thence to 
122°23'38” W; thence to 
122°24°02” W; thence to 
122°24'51” W; thence to 
122°25'02” W; thence to 
122°25'22” W; thence to 
122°25'13” W; thence to 
122°25°22” W; thence to 
122°25'35" W; thence to 
122°25'10” W; thence to 
122°24'30” W; thence to 
122°24'00” W; thence 

returning to the point 
of beginning. 


37°54’20" N 
37°54°23" N 
37°54'57” N 
37°55'05” N 
37°54’57” N 
37°54’'00” N 
37°53°59” N 
37°55°30” N 
37°55’40” N 
37°54'54” N 
37°54°30" N 


DATUM: NAD 83 


(7) Oakland Harbor RNA. The 
following is a regulated navigation 
area—The waters bounded by a line 
connecting the following points, 
beginning at: 


Latitude 
37°48'40" N 


Longitude _ 
122°19'58” W; thence to 





* 37°48'20” 
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thence to 
; thence to 


37°48'S0" 
27°48'20" 
37°48°15” 


122°2002” W; 
122°21'00" W 

122°21°30” W; thence to 

122°22'12” W; thence to 

37°47'26" 122°21'45” W; thence to 
37°47'55” Ww 
37°48'03” Ww 
37°47'48" WwW 

37°47'55" 


122°21'26” W; thence to 

122°21'00” W; thence to 

122°19'46” W; thence to 

122°19'43” W; thence 
returning along the 
shoreline to the point 
of beginning. 


ZZZZAZZLZAS™ 


DATUM: NAD 83 . 

(d) General regulations. (1) A power- 
driven vessel of 1600 or more gross tons, 
or a tug with a tow of 1600 or more — 
gross tons, navigating within the RNAs 
defined in paragraph (c) of this section, 
shall not exceed a speed of 15 knots 
through the water. 

(2) A power-driven vessel of 1600 or 
more gross tons, or a tug with a tow of 
1600 or more gross tons, navigating 
within the RNAs defined in paragraph 
(c) of this section, shall have its 
engine(s) ready for immediate maneuver 
and shall operate its engine(s) in a 
control mode and on fuel that will allow 
for an immediate response to any engine 
order, ahead or astern, including 
stopping its engine{s) for an extended 
period of time. 

(3) The master, pilot or person 
directing the movement of a vessel 
within the RNAs defined in paragraph 
(c) of this section shall comply with 
Rule 9 of the Inland Navigation Rules 
(INRs) (33 U.S.C. 2009) in conjunction 
with the provisions of the associated 
INRs. 

(e) Specific Regulations —(1) San 
Francisco Bay RNA. (i) A vessel shall 
navigate with particular caution in a 
precautionary area, or in areas near the 
terminations of traffic lanes or channels, 
as described in this regulation. 

(ii) A power-driven vessel of 1600 or 
more gross tons, or a tug with a tow of 
1600 or more gross tons, shall: 

(A) Use the appropriate traffic lane 
and proceed in the general direction of 
traffic flow for that lane; 

(B) Use the Central Bay Deep Water 
Traffic Lane if eastbound with a draft of 
45 feet or greater or westbound with a 
draft of 28 feet or greater; 

(C) Not enter the Central Bay Deep 
Water Traffic Lane when another power- 
driven vessel of 1600 or more gross tons 
or tug with a tow of 1600 or more gross 
tons is navigating therein when either 
vessel is: 

_ (1) Carrying certain dangerous cargoes 

(as denoted in section 160.203 of this 
subchapter); 

(2) Carrying bulk petroleum products; 
or 

(3) A tank vessel.in ballast if such 
entry would result in meeting, crossing, 
or overtaking the other vessel; 


(D) Normally join or leave a traffic 
land at the termination of the land, but 
when joining or leaving from either — 
side, shall do so at as small an angle to 
the general direction of traffic flow as 
practicable; 

(E) So far as practicable keep clear of 
the Central Bay Separation Zone and the 
Deep Water Traffic Land Separation 
Zone; : 

(F) Not cross a traffic lane separation 
zone unless crossing, joining, or leaving 
a traffic lane. 

(2) Pinole Shoal Chanriel RNA. (i) The 
use of Pinole Shoal Channel RNA is 
reserved for navigation of vessels with 
a draft greater than 20 feet or tugs with 
tows drawing more than 20 feet. Vessels 
drawing less than 20 feet are not 
permitted within this RNA and are 
prohibited from crossing it at any point. 

(ii) A power-driven vessel of 1600 or 
more gross tons or a tug with a tow of 
1600 or more gross tons shall not enter 
Pinole Shoal Channel RNA, if such 
entry would result in meeting, crossing, 
or overtaking another vessel, when the 
other power-driven vessel of 1600 or 
more gross tons or tug with a tow of 
1600 or more gross tons is navigating 
therein when either vessel is: 

(A) Carrying certain dangerous 
cargoes [as denoted in § 160.203 of this 
subchapter); 

(B) Carrying bulk petroleum products; 
or 

(C) A tank vessel] in ballast. 

(iii) Vessels permitted to use this 
channel shall proceed at a reasonable 
speed so as not to endanger other 
vessels or interfere with any work 
which may become necessary in 
maintaining, surveying, or buoying the 
channel, and they shall not anchor in 
the channel except in case of a deviation 
authorized under paragraph (b) of this 
section. 

(iv) This paragraph shall not be 
construed as prohibiting any necessary 
use of the channel by any public vessels 
while engaged in official duties, or in 
emergencies by pilot boats. 

(3) Southern Pacific Railroad Bridge 
RNA. A power-driven vessel of 1600 or 
more gross tons, or a tug with a tow of 
1600 or more gross tons, shall not transit 
the Southern Pacific Railroad Bridge 
RNA when visibility is less than 1000 
yards. 

(4) Southampton Shoal/Richmond 
Harbor RNA. A power-driven vessel of 
1600 or more gross tons, or a tug with 
a tow of 1600 or more gross tons, shall 
not enter Southampton Shoal/Richmond 
Harbor RNA when another power- 
driven vessel of 1600 or more gross tons, 
or a tug with a tow of 1600 or more 
gross tons, is navigating therein, if such 


entry would result in meeting, crossing, 
or overtaking the other vessel. 

(5) Oakland Harbor RNA. A power- 
driven vessel of 1600 or more gross tons 
or a tug with a tow of 1600 or more 
gross tons shall not enter the Oakland 
Harbor RNA when another power- 
driven vessel of 1600 or more gross tons, 
or a tug with a tow of 1600 or more 


. gross tons, is navigating therein, if such 


entry would result in meeting, crossing, 
or overtaking the other vessel. 

Dated: December 2, 1994. -* 
R.A. Appelbaum, 


Rear Admiral, Coast Guard, Commander 
Eleventh Coast Guard District. 


[FR Doc. 94—30476 Filed 12-9—-94; 8:45 am] 
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DEPARTMENT OF COMMERCE 
Patent and Trademark Office 


37 CFR Parts 1 and 3 
[Docket No. 941120-4320} 
RIN 0651-AA76 


Changes to implement 20-Year Patent 
Term and Provisional Applications 


AGENCY: Patent and Trademark Office, 
Commerce. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: The Patent and Trademark 
Office (Office) is proposing to amend - 
the rules of practice in patent cases to 
implement the changes related to patent 
term in title 35, United States Code, 
contained in the Uruguay Round 
Agreements Act (S. 2467 and H.R. 
5110), which was recently passed by 
Congress, and to simplify the rules. 
Among the changes that are contained 
in S. 2467 and H.R. 5110 are the 
conversion to a 20-year patent term 
measured from the date of filing an 
application in the U.S., and the 
introduction of provisional applications 
The changes apply to utility and plant 
patents. They do not apply to design 
patents. S. 2467 was passed by the 
Senate on December 1, 1994, and the 
House passed H.R. 5110 on November 
29, 1994. The President has indicated 
that he will sign the bills. Since a Public 
Law number is not available, the rule 
package refers to the Senate and House 
bill numbers for convenience. The 
amendments to title 35 relating to 20- 
year patent term and provisional 
applications will be effective on the date 
which is 6 months after the date of 
enactment. 

DATES: Written comments must be 
submitted on or before F 17 
1995. A public hearing will be held 
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Thursday, February 16, 1995, at 9:30 _ 
a.m., in the Commissioner's Conference 
Room 912, Crystal Park 2, 2121 Crystal 
Drive, Arlington, Virginia. Requests to 
present oral testimony should be 
received on or before February 14, 1995. 
ADDRESSES: Address written comments 
and requests to present oral testimony to 
the Commissioner of Patents and 
Trademarks, Washington, DC 20231, 
Attention: Stephen G. Kunin, Deputy 
Assistant Commissioner for Patent 
Policy and Projects, Crystal Park 2, Suite 
919, or by fax to (703) 305-8825. 

FOR FURTHER INFORMATION CONTACT: 
Magdalen Y. Greenlief or John F. 
Gonzales, Special Program Examiners, 
Office of the Deputy Assistant 
Commissioner for Patent Policy and 
Projects, at (703) 305-9285 or by mail 
marked to their attention and addressed 
to the Commissioner of Patents and © 
Trademarks, Washington, DC 20231. 
SUPPLEMENTARY INFORMATION: This 
proposed rule change is designed 
primarily to implement the changes in 
practice related to patent term provided 
for in.S. 2467 and H.R. 5110. In 
addition, it is proposed to simplify the 
procedures for filing continuation and 
divisional applications which will 
benefit both the Office and the public. 

Section 154 of title 35, United States 
Code, currently provides that every 
patent (other than a design patent) shall - 
be granted for a term of seventeen years 
from the patent issue date, subject to the 
payment of maintenance fees as 
provided for in title 35. S. 2467 and H.R. 
5110 amend 35 U.S.C. 154 by 
establishing a 20-year patent term from 
the date of filing of the application. 
Specifically, the legislation provides 
that the patent term will begin on the 
date on which the patent issues and will 
end twenty years from the date on 
which the application was filed in the 
United States. If the application 
contains a specific reference to an 
earlier application under 35 U.S.C. 120, 
121 or 365(c), the patent term will end 
twenty years from the date on which the 
earliest application relied on was filed. 
As amended by S. 2467 and H.R. 5110, 
35 U.S.C. 154 excludes from 
determination of the patent term any 
application on which priority is claimed 
under 35 U.S.C. 119, 365(a) or 365(b). 

S. 2467 and H.R. 5110 further provide 
that the term of a patent may be 
extended, for a maximum of five years, 
where the issuance of a patent is 
delayed because of (1) proceedings 
under 35 U.S.C. 135(a), (2) placement of 
the application under a secrecy order 
pursuant to 35 U.S.C. 181, and/or, under 
certain circumstances, (3) appellate 
. Teview by the Board of Patent Appeals 


and Interferences or by a federal court. 
The total extension available is limited 
to five years regardless of whether there 


- were delays due to more than one of the - 


reasons covered by the legislation. This 
extension is separate from and in 
addition to the patent term extension 
available under 35 U.S.C. 156. 

In addition, S. 2467 and H.R. 5110 
establish a domestic priority system. In 
accordance with the provisions of the 
Paris Convention for the Protection of 
Industrial Property, the term of a patent 
cannot include the Paris Convention 
priority period. The legislation provides 
a mechanism to enable domestic 
applicants to quickly and expensively 
file provisional applications. Applicants 
will be entitled to claim the benefit of 
priority in-a given application based 
upon the previously filed provisional 
application in the United States. The 
domestic priority period will not count 
in the measurement of the term. Thus, 
under the legislation, domestic 
applicants will be placed on an equal 
footing with foreign applicants with 
respect to the patent term. 

35 U.S.C. 111 is amended by S. 2467 
and H.R. 5110 to provide for the filing 
of a provisional application. 35 U.S.C. 
41(a)(1) is amended to providea 
$150.00 filing fee for each provisional 
application, subject to a 50 percent 
reduction for a small entity. The 
requirements for obtaining a filing date 
for a provisional application are the 
same as those which previously existed 
for an application filed under 35 U.S.C. 
111, except that no claim or claims as 
set forth in 35 U.S.C. 112, second 
paragraph, is required. Moreover, no 
oath/declaration as set forth in 35 U.S.C. 
115 is required. The provisional 
application is also not subject to the 
provisions of 35 U.S.C. 131, 135 and 
157, i.e., a provisional application will 
not be examined for patentability, 
placed in interference or made the 
subject of a statutory invention 
registration. Further, the provisional 
application will automatically be 
abandoned twelve (12) months after its 
filing date and will not be subject to 
revival to restore it to pending status 
thereafter. Benefit of the filing date of 
the copending provisional application 
may be claimed pursuant to 35 U.S.C. 
119(e), as contained in S. 2467 and H.R. 
5110, in a continuing application during 
these 12 months. A provisonal 
application will not be entitled to claim 
priority benefits based on any other 
application under 35 U.S.C. 119, 120, 
121 or 365. 

Also, S. 2467 and H.R. 5110 amend 35 
U.S.C: 119 to allow an applicant to 
claim benefits of the filing date of the 
provisional application in a later filed 


U.S. application. However, since 35 
U.S.C. 154 excludes from the 
determination of the patent term any 
application on which priority is claimed 
under 35 U.S.C. 119, 365(a) or 365(b), 
the filing date of a provisional 
application will not be considered in 
determining the term of any patent. 

S. 2467 and H.R. 5110 further include 
transitional provisions for limited , 
reexamination in certain applications 
pending for 2 years or longer as of the 
effective date of 35 U.S.C. 154(a)(2), 
taking into account any reference to any 
earlier application under 35 U.S.C. 120, 
121 or 365(c). The transitional 
provisions also permit examination of 
more than one independent and distinct 
invention in certain applications 
pending for 3 years or longer as of the 
effective date of 35 U.S.C. 154(a)(2), 
taking into account any reference to any 
earlier application under 35 U.S.C. 120, 
121 or 365(c). These transitional 
provisions are not applicable to any 
application which is filed on or after the 
effective date of 35 U.S.C. 154(a)(2), 
regardless of whether the application is 
a continuing application. 

In addition, this proposed rule change 
will simplify the procedures by 
eliminating the processing and retention 
fee practice set forth in existing 
§§ 1.53(d) and 1.78(a}(1). The processing 
and retention fee practice allows 
applicants to file an application without 
the filing fee and to pay the processing 
and retention fee of $130.00 in order for 
the application to be used as a basis for 
foreign filing and for priority under 35 
U.S.C. 120. The processing and 
retention fee practice is seldom used 
and will be unnecessary in view of the 
legislation which provides for the filing 
of a provisional application with a filing 
fee of $150.00/$75.00. The result 
achieved by the use of the processing 
and retention fee practice can be 
achieved by the use of the provisional 
application practice at about the same 
fee level. 

In order to simplify the procedures for 
filing continuation and divisional 
applications, it is proposed that § 1.60 
be deleted. The procedures set forth in 
§ 1.60 are unnecessary in view of the 
recent rule change to § 1.6(d) which 
permits the filing of a copy of an oath 
or declaration. Applicants may use the 
procedures set forth in § 1.53 to file a 
continuation or divisional application 
under 35 U.S.C. 111(a), as contained in 
S. 2467 and H.R. 5110, by providing the 
Office with a copy of the prior 
application as filed. The issue of a stale 
oath or declaration would be eliminated 
by amending Office practice since 
neither the statute nor the rules require 


_a recent date of execution to appear on 
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the oath or declaration. The subject 
matter of the application would have 
been executed by the inventor(s) and the 
duty of candor and good faith including 
the duty of disclosure requirements of 

§ 1.56 would be continuous and would 
apply to the continuing application. 

Clarifying amendments are proposed 
to be made to §§ 1.16, paragraphs (a) 

_. and (f); and 1.17, paragraphs (h) and {i). 
These proposed amendments do not 
affect the substance of the rules. 

The fees set forth in current § 1.17, 
paragraphs (i)(1) and (i)(2), are proposed 
to be consolidated into a new paragraph 
(i). 

Discussion of Specific Rules 


If Title 37 of the Code of Federal 
Regulations, Parts 1 and 3, are amended 
as proposed: 

ection 1.1 would provide a special 
‘Box Provisional Patent Application” 
address to assist the Mail Room in 
separating and processing provisional 
applications and mail relating thereto. 

ection 1.9 would have current 
paragraph (a) redesignated as 
subparagraph {a){1). A new 
subparagraph {a}{2) would be added to 
define the term “provisional 
application” as a U.S. national 
application filed under 35 U.S.C. 111(b). 

Sections 1.12 and 1.14 would have 
the reference to 37 CFR 1.17(i)(1) 
replaced with a reference to 37 CFR 
1.17{i) because it is proposed that 37 
CFR 1.17{i)(1) and {a)(2) be consolidated 
into.a new paragraph {i) since the 
petition fees provided in existing 
paragraphs {i)(1) and (i)(2) are the same. 

Section 1.16 would list the basic filing 
fee for a provisional application as 
$75.00 for a small entity (see § 1.19(c)— 
(f}) or $150.00 for other than a small 
entity as contained in S. 2467 and H.R. 
5110. Since the filing fee for a 
provisional application is established by 
S. 2467 and H.R. 5110 as a 35 U.S.C. 
41(a) fee, the filing fee for a provisional 
application will be subject to the 50 
percent reduction provided for in 35 
U.S.C. 41{h). A complete provisional 
application does not require claims 
since no examination on the merits will 
be given to a provisional application. 
However, provisional applications may 
be filed with one or more claims as part 
of the application. Nevertheless, no 
additional claim fee or multiple 
dependent claim fee will be required in 
a provisional application. 

Also, proposed § 1.16 paragraph (1), 
would establish the surcharge required 
by proposed § 1.53{d)[{2) for filing the 
basic filing fee or the cover sheet 
required by proposed § 1.51{a)(2) for a 
provisional application at a time later 
than the provisional application filing 


date as $25.00 for a small entity or © 
$50.00 for other than a smail entity. The 
$50.00/$25.00 surcharge set forth in 
proposed paragraph (1) for a provisional 
application is tess than the $130.00/ 
$65.00 surcharge set forth in paragraph 
(e) for all other types of patent 
applications. A reduced surcharge for a 
provisional application is proposed in 
view of the lower filing fee required for 
a provisional application and in an 
attempt to minimize applicant's overall 
cost of filing a provisional application. 

Clarifying changes scart made to 
§ 1.16. These changes do not affect the 
substance of the rule. It is proposed to 
insert the words “basic fee”’ in 
paragraph (f) of § 1.16. Paragraph (e) 
currently refers to “the basic filing fee’”’. 
Current Office practice allows a design 
application to be filed without the 
design filing fee or the oath/declaration 
as set forth in current § 1.53{d)}. The 
change to § 1.16{f) is merely for 


clarification. In addition, it is proposed © 


to replace the word “‘cases”’ found in 
paragraph {a) with the word 
“applications”, since the word 
“applications” is used elsewhere in the 
rule. 

Section 1.17 would amend paragraph 
(h) to provide that the $130.00 petition 
fee for filing a petition for correction of 
inventorship under 37 CFR 1.48 applies 
to all patent applications, except 
provisional applications which would 
be covered by new paragraph {q). 

The reference to § 1.60 in § 1.17(i)(1) 
would be deleted, since it is proposed 
that-§ 1.60 be removed. 

The words “ofthis part’, in § 1.17, 


paragraphs (h) and {i}, would be deleted, 


since the paragraphs currently refer to 
sections in parts other than part 1. No 
substantive change is intended by this 
proposal. 

Section 1.17{i) would be amended to 


clarify that petitions relating to the grant 


ofa filing date under § 1.53 are for 
applications other than provisional 
applications. Proposed paragraph (q) 
would address petitions relating to 
provisional applications. . 

In addition, the rules would be 
simplified by combining current 
§ 1.17(i}(1) and {i}{2) into new paragraph 
(i), since the petition fees provided in 
current paragraphs {i}{1) and (i}2) are 
the same. No substantive change is 
intended by this proposal. 

A new § 1.17(q) would be added to 
establish the fee for filing a petition for 
correction of inventorship under § 1.48 
in a provisional application as $25.00 
for a small entity or $50.00 for other 
than a small entity. The $50.00/$25.00 
petition fee would also be required by 
proposed § 1.53 for filing a petition to 
accord a provisional application a filing 


date or to convert an application filed 
under proposed § 1.53{b){1) toa 
provisional application. 

New §§ 1.17(r) and (s) would be 
added to establish the fee for filing a 
submission after final rejection under 
§ 1.129(a) and for each additional 
invention requested to be examined 
under § 1.129(b), respectively. These 
fees have been set at $730.00 to cover 
the costs of processing the submission 
after final rejection and each additional 
invention requested to be examined. 

Paragraph (1) would be deleted from 
§ 1.21 since the processing and retention 
fee required in existing § 1.53(d) would 
be eliminated and the reference to § 1.60 
in paragraph (n) would be deleted since 
§ 1.60 would be removed. 

Section 1.28(a} would have the 
references to § 1.60 deleted since § 1.60 
would be removed. Section 1.28({a) 
would be amended to delete the 
references to § 1.62 and to specify the 
procedure for establishing small entity 
status in continuation, divisional and 


- continuation-in-part applications where 


small entity status has been established 
in a parent application. Where the status 
as a small entity has been established in 
a parent application and is still proper, 
applicant could include, in a 
continuation, divisional or 
continuation-in-part application, either 
a reference to a verified statement 
claiming small entity staius in the 
parent application or a copy of the 
verified statement filed in the parent 
application. 

ection 1.45{c) would state that each 
inventor named in a joint provisional 
application must have made a 
contribution to the subject matter 
disclosed in the application. The 
existing language of paragraph (c) refers 
to “the subject matter of at least one 
claim” which would be inappropriate 
for provisional applications, since 
provisional applications may be filed 
without claims. 

Section 1.48, paragraphs {a)-{c), 
would specify that the procedures for 
correcting an error in inventorship’set 
forth in those paragraphs relate to 
applications other than provisional 
applications. A new paragraph (d) 
would establish a simplified procedure 
for adding the name of an inventor in 
a provisional application, where the 
name was originally omitted without 
deceptive intent. Proposed paragraph 
(d) would not require the verified 
statement of facts by the original 
inventor or inventors, the oath or 
declaration by each actual inventor in 
compliance with § 1.63 or the consent of 
any assignee as currently required in 
paragraph {a}. The procedure would 
require the filing of a petition 
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identifying the name or names of the 
inventors to be added and including a 
statement that the name or names of the 
inventors were omitted through error 
without deceptive intention on the part 
of the actual inventor(s). The statement 
would be required to be verified if made 
by a person not registered to practice 
before the Office. The statement could 
be signed by a registered practitioner 
acting in a representative capacity under 
§ 1.34(a). The $50.00/$25.00 petition fee 
set forth in proposed § 1.17(q) would 
also be required. 

Under 35 U.S.C. 119(e), as contained 
in S. 2467 and H.R. 5110, a later filed 
complete application may claim priority 
benefits based on a copending 
provisional application so long as the 
applications have at least one inventor 
in common. An error in naming a 
person as an inventor in a provisional 
application would not require 
correction by deleting the erroneously 
named inventor from the provisional 
application since this would have no 
effect upon the ability of the provisional 
application to serve as a basis for a 
priority claim. Therefore, proposed 
§ 1.48(d) would not provide a procedure 
for deleting a named inventory. Any 
request to delete a named inventor filed 
in a provisional application would be 
properly treated as a petition under 
§ 1.182. As a condition to granting any 
petition to delete a named inventor in 
a provisional application and in order to 
protect the rights of the inventors/ 
assignees involved, the Office may 
require a statement from all of the 
named inventors and/or the written 
consent of any assignee. 

Section 1.51 would include a new 
_ subparagraph (a)(2) identifying the 
required parts of a complete provisional 
application. The complete provisional 
application would include a cover 
sheet, a specification as prescribed in 35 
U.S.C. 112, first paragraph, any 
necessary drawings and the provisional 
application filing fee. A suggested cover 
sheet format for a provisional 
application will be available from the 
Office free of charge to the public. The 
cover sheet as set forth by proposed 
subparagraph (a)(2){i) would identify (1) 
the application as a provisional ° 
application, (2) the name or names of 
the inventor or inventors, (3) the title of 
the invention, (4) the name and 
registration number of the attorney or 
agent (if applicable), (5) the docket 
number used by the person filing the 
application to identify the application 
(if applicable), and (6) the 
correspondence address, all of which is 
information required in order to 
properly prepare the provisional 
application filing receipt. 


- The Office currently receives 
thousands of papers and fees every work 
day. Most papers filed in the Office are 
received in the Correspondence and 
Mail Division which must identify and 
route’each paper to the appropriate area 
for consideration. Among the papers 
which may currently be filed in the 
Office are disclosure documents, which 
may comprise a written description and 
drawings, and applications for patent, 
some of which may be incomplete 
because claims are omitted. Further, 
applications for patent are frequently 
received in the Office without the filing 
fee or the oath/declaration required by 
§ 1.63. With the inception of provisional 
application practice, the Office will 
begin receiving another type of 
document resembling either a disclosure 
document or an incomplete application 
for patent and which may comprise 
nothing more than a written description 
and drawings. The potential for Office 
error, e.g., misinterpreting a paper 
intended as a provisional application as 
some other type of document, will 
obviously increase. Further. with the 
inception of a twenty-year patent term, 
it will be highly desirable for the Office 
to process applications, as well as all 
other papers which the Office receives, 
quickly and correctly. : 

While the name or names of the 
inventors are required in order to accord 
a provisional application a filing date, a 
provisional application is not required 
to be signed by the inventor or the 
assignee. No oath or declaration is 
required. Presumably, most provisional 
applications will be filed by a registered 
practitioner without a power of attorney 
being filed. If an essential part, e.g., the 
drawings, of the provisional application 
is omitted or if the filing fee did not 
accompany the application, the Office 
will need a correspondence address to 
notify the applicant of the omission. 

The cover sheet required in § 1.51 
would provide the Correspondence and 
Mail Division with a paper specifically 
identifying the document as a 
provisional application and would 
provide the Application Processing 
Division with most of the information it 
will need to promptly and properly 
process the provisional application and 
to prepare the official filing receipt. The 
cover sheet would also provide 
applicants and practitioners with a 
checklist prior to the filing of the 
provisional <meta 

Since no substantive examination 
would be given to any provisional 
application, the filing of an information 
disclosure statement in a provisional 
application is unnecessary and will not 
be permitted. Therefore, paragraph (b) of 
§ 1.51 would make it clear that the 


Office will not accept an information 
disclosure statement in a provisional! 
application. Any information disclosure 
statements filed in a provisional 
application would either be returned or 
disposed of at the convenience of the 
Office. 

Section 1.53 would have the title and 
paragraph (a) revised to refer to 
application number, rather than 
application serial number. The term 
‘application number”’ is found in 
current § 1.5{a). 

A new paragraph (b)(2) would be 
added to § 1.53 setting forth the 
requirements for obtaining a filing date 
for a provisional application. Existing 
paragraph (b) would be redesignated as 
paragraph (b)(1) and would be amended 
to: (1) Refer to § 1.17(i) rather than 
1.17(i)(1) to conform to the proposed 
change therein; (2) delete the reference 
to § 1.60 which is proposed to be 
removed; and (3) clarify that 
continuations, divisions and 
continuations-in-part may be filed 
under either § 1.53 or § 1.62. Paragraph 
(b)(2) would state that a filing date 
would be accorded to a provisional 
application as ofthe date the written 
description, any necessary drawings and 
the names of all inventors are filed in 
the Office. The filing date requirements 
for a provisional application set forth in 
new paragraph (b)(2) parallel the 
existing requirements set forth in 
current paragraph (b). except that no 
claim would be required. In order to 
keep the cost of processing provisional 
applications down and tq reduce the 
handling of the provisional 
applications, amendments, other than 
those required to make the provisional 
application comply with applicable 
regulations, would not be permitted 
after the filing date of the provisional 
application. 

New § 1.53(b)(2)(i) would require all 
provisional applications to be filed with 
a cover sheet identifying the application 
as a provisional application. The 
paragraph would also indicate that the 
Office will treat an application as 
having been filed under paragraph 
(b)(1), unless the application is 
identified as a provisional application. 
This proposal is similar to the current 
requirement in § 1.62 that the 
application include a specific request 
for an application under § 1.62. The 
cover sheet with identification that a 
provisional application is intended 
should greatly assist the 
Correspondence and Mail Division in 
distinguishing provisional applications 
from other types of applications. A 
provisional application, which is 
identified as such, but which does not 
have a complete cover sheet as requirea 
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by § 1 51{a)(2)(1) would be treated as a 
provisional application. The complete 
cover sheet and a surcharge would be 
requ red to be submitted at a later date. 
Section 1 53fb)(z}(i ) would establish 
a procedure for converting an 
apvlication filed. under § 1.53(b)(1) to a 
provisional application. The procedure 
would require the filing of a petition 
request ng the conversion and the 
$50 00/$25 00 petition fee set forth in 
§117 q Filing of the petition in the 
application would be required prior to 
the payment of the issue fee or prior to 
12 months after its filing date, 
whichever event is earlier The grant of 
any such petition would not entitle 
applicant to a refund of the fees 
properly paid in the application filed 
under § 1.53(b)(1). 
Section 1.53(b)(2)(iii) is intended to 
call attention to the provisions of S. 
2467 and H.R. 5110 which prohibit any 
provisional application from claiming a 
right of priority under 35 U.S.C. 119 or 
365(a) or the benefit of an earlier filing 
date under 35 U.S.C. 120, 121 or 365(c) 
of any other application. Attention 
would be called to the provisions of the 
legislation which provide that no claim 
for benefit of an earlier filing date may 
be made in a design application based 
on a provisional application and that no 
request for a statutory invention 
registration may be filed in a provisional 
application. Section 1.53(b)(2)(iii) 
would specify that the requirenients of 
§ 1.821(e), relating to the filing of a copy 
of the ‘Sequence Listing” in computer 
readable form, are not applicable to a 
provisional application. It is noted that 
all other sequence requirements as set 
forth in § 1.821 through 1.823 and 1.825 
are applicable to a provisional 
application. 
Section 1.53(c) would require that any 
* request for review of a refusal to accord 
an application a filing date be made by 
way of a petition accompanied by the 
fee set forth in § 1.17(i), i.e., $130.00, if 
tne application was filed under 
§ 1 53(b)(1), or by the fee set forth in 
§ 1 17(q), i.e., $50.00/$25.00, if the 
application was filed under § 1.53(b)(2). 
This reflects the current practice set 
forth in section 506.02 of the Manual of 
Patent Examining Procedure (MPEP) 
with regard to any request for review of 
a refusal to accord a filing date for an 
application. The Office would continue 
its current practice of refunding the 

- petition fee, if the refusal to accord the 
requested filing date is found to have 
been an Office error. 

Current paragraph (d) of § 1.53 would 
be redesignated as paragraph (d)(1) and 
would be amended to delete the 
references to the processing and 
retention fee practice which would be 


eliminated by this proposal in view of 
the proposed provisional application 
practice. Under proposed paragraph 
(d)(2), the provisional application could 
be filed without the basic filing fee (set 
by S. 2467 and H.R. 5110 as $150.00 for 
other than a small entity, subject to a 50 
percent reduction for small entity) and 
without the complete cover sheet 
required by proposed § 1.51(a)(2). In 
such a case, the proposed rule provides 
that the applicant will be notified and 
be given a period of time in which to 
file the missing fee, and/or cover sheet 
and to pay the surcharge set forth in 
proposed §1.16(1). 

Section 1.53(e)(2) would be added to 
indicate that a provisional application 
would not be given a substantive 
examination and would be abandoned 
no later than twelve (12) months after its 
filing date as set forth in S. 2467 and 
H.R. 5110. 

Section 1.55 would have the reference 
to 35 U.S.C. 119 replaced with a 
reference to 35 U.S.C. 119(a)-(d) and 
would specify that a provisional 
application is not entitled tothe right of 
foreign priority under proposed 35 
U.S.C. 119(a)(-(d). S. 2467 and H.R. 
5110 amend 35 U.S.C. 119 by assigning 
letters (a), (b), (c) and (d) to the existing 
paragraphs of 35 U.S.C. 119. These 
paragraphs are directed to claims for 
foreign priority. In addition, 35 U.S.C. 
111 is amended to provide that a 
provisional application may not claim 
or be entitled to the right of foreign 
priority of any other application under 
35 U.S.C. 119. Therefore, provisional 
applications are not included in § 1.55. 
In addition, the reference to 37 CFR 
1.17(i)(1) would be replaced by 37 CFR 
1.17(i) to be consistent with the 
proposed change to § 1.17. No 
substantive change is intended by this 
proposal. 

Section 1.59 would delete the 
reference to the processing and 
retention fee which is proposed to be 
eliminated from § 1.53{d). 

Section 1.60 would be removed and 
reserved. The procedures set forth in 
§ 1.60 for filing a continuation or 
divisional application are unnecessary 
in view of the recent rule change to 
§ 1.6(d) which permits the filing of a 
copy of the signed oath or declaration. 
This is appropriate since neither the 
statute nor the rules require a recent 
date of execution to appear on the oath 
or declaration and the duty of disclosure 
requirements under § 1.56 would apply 
to the continuing application. The issue 
of a stale oath or declaration would be 
eliminated by appropriately amending 
the procedures set forth in the Manual 


: of Patent Examining Procedure. 


The Office currently receives a 
number of petitions requesting that an 
applicatiog filed under § 1.60 be 
accepted even though at the time of 
filing of the application, applicant failed 
to comply with all the requirements of 
§ 1.60 due to inadvertent error on the 
part of the applicant. The deletion of 
§ 1.60 will help reduce the number of 
petitions and will simplify the 
procedures for filing an application for 
both the Office and patent practitioners. 
Applicants may use the procedures set 
forth in § 1.53 to file a continuation or 
divisional application under 35 U.S.C. 
111(a) by providing the Office with a 
copy of the prior application. Failure to 
submit a complete copy of the prior 
application may be corrected by way of 
a petition under § 1.182. 

Section 1.62 would state that the 
procedure could be used for filing a 
continuation, division or continuation- 
in-part of a complete application filed 
under § 1.53(b)(1) but not a provisional 
application under § 1.53(b)(2). The 
section would specifically preclude the 
use of the file wrapper continuing ~ 
procedures set forth in § 1.62 for filing 
the first complete application under 35 
U.S.C. 111(a) which claims the benefit 
of an earlier filing date of a provisional 
application. In view of the relatively 
small filing fee for a provisional 
application and the fact that the 
provisional application will not be 
examined, Office handling must be kept 
to a minimum and these provisional 
applications, once complete, will be 
sent to the Files Repository for storage 
rather than being kept in the 
examination area of the Office. It would 
be burdensome for the Office to retrieve 
these provisional applications so that an 
applicant could use the procedures set 
forth in § 1.62. Furthermore, since 
claims and an oath or declaration are 
not required in a provisional application 
and the first complete application 
would most likely contain additional 
subject matter not disclosed in the 
provisional application, the procedures 
set forth in § 1.53 for filing an 
application will meet applicants’ needs. 

Reference to 37 CFR 1.17(i}(1) in 
§ 1.62 would be replaced by 37 CFR 
1.17(i) to be consistent with the 
proposed change to § 1.17. Furthermore, 
the phrase “Serial number, filing date”’ 
in § 1.62(a) and the term “application 
serial number” in § 1.62(e) would be 
changed to “application number.” The 
term “application number” is found in 
current § 1.5(a). 

Section 1.63(a) would have the 
reference to § 1.51(a)(2) replaced with a 
reference to § 1.51(a)(1)(ii) in order to 
conform with the proposed changes in 
§ 1.51. 
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Section 1.67(b) would have the 

_ Yeference to § 1.53(d) replaced with a 
reference to § 1.53(d)(1) in order to 
conform with the proposed changes in 

§ 1.53. Furthermore, the references to 

§§ 1.53(b) and 1.118 would be deleted to 
make clear that the new matter 
exclusion applies to all applications 
including those filed under § 1.62. 

Section 1.78(a)}(1) and (a)(2) would 
specifically preclude a provisional 
application from claiming the benefit of 
an earlier filing date of a prior 
copending application filed in the 
United States under § 1.53(b)(1) or - 

§ 1.62. S. 2467 and H.R. 5110 amend 35 
U.S.C. 111 to provide that a provisional 
application is not entitled to the benefit 
of an earlier filing date in the United 
States under 35 U.S.C. 120, 121 or 
365(c). Furthermore, the reference in 

§ 1.78(a}(1) to the processing and 
retention fee required in existing 

§ 1.53(d) would be deleted. The use of 
serial number and filing date in : 
§ 1.78(a)(2) as an identifier for a prior 
application would be eliminated to 
avoid any confusion as to whether an 
application identified by its serial 
number and filing date is an application 
filed under proposed § 1.53(b)(1) or 

§ 1.62 or a design application since 
there is a different series code assigned 
to each of these types of applications. 

In addition, new subparagraphs (a)(3) 
and (a)(4) would be added to § 1.78 to 
set forth the procedures for claiming the 
benefit of an earlier filing date based on 
a prior filed copending provisional 
application. The later filed application 
must be an application other than for a 
design patent and must be copending 
with the provisional application, which 
will be abandoned by operation of law 
no later than 12 months after filing. 
There must be a common inventor 
named in both the prior provisional 
application and the later filed 
application. The prior provisional 
application must be complete as set 
forth in proposed § 1.51(a)(2), or entitled 
to a filing date as set forth in proposed 
§ 1.53(b)(2) and include the basic filing 
fee. Newly added subparagraphs (a)(3) 
and (a)({4) parallel the existing 
requirements set forth in subparagraphs 
(a)(4) and {a)(2)} for other than a 
provisional application. 

Section 1.83 would have current 
paragraph (a) redesignated as 
subparagraph (a}(1) and would clarify 
that this paragraph relates to the content 
of the drawings in applications other 
than provisional applications. A new 
subparagraph (a)(2) would set forth the 
required content of the drawings filed in 
a provisional application. Since claims 
would not be required in a provisional 
application, the drawings filed in a 


provisional application would be — - 
required to show every feature of the 
invention disclosed in the description, 
rather than specified in the claims as in 
subparagraph (a)(1), where necessary to 
understand the subject matter of the 
invention. In addition, the reference to 
paragraph (a) in § 1.83(c) would be 
replaced by a reference to paragraph 
(a)(4). 

Section 1.97(d) would have the 
reference to § 1.17(i)(1) replaced with a 
reference to § 1.17(i) to be consistent 
with the proposed change to § 1.17. No 
substantive change is intended by this 
proposal. . 

Section 1.101(a) would indicate that 
provisional applications filed under 
§ 1.53(b)(2} would not be examined. 

- Section 1.102(d) would have the 
reference to § 1.17({i)(2) replaced with a 
reference to § 1.17{i) to be consistent 
with the proposed change to § 1.17. No 
substantive change is intended by this 
proposal. 

Section 1.103(a) would have the 
reference to § 1.17(i}(1) replaced with a 
reference to § 1.17(i) to be consistent 
with the proposed changed to § 1.17. No 
substantive change is intended by this 
proposal. 

Section 1.129 would be added to set 
forth the procedure for implementing 
certain transitional provisions contained 
in S. 2467 and H.R. 5110. These 
transitional provisions are not 
applicable to any application which is 
filed on or after the effective date of 35 
U.S.C. 154(a)(2) or to any design or 
reissue application. Paragraph (a) of 
proposed § 1.129 would provide for 
limited reexamination in certain 
applications pending for 2 years or 
longer as of the effective date of 35 
U.S.C. 154(a)(2), taking into account any 
reference to any earlier application 
under 35 U.S.C. 120, 121 or 365{c). 
Under the proposed procedure, an 
applicant would be entitled to have a 
first submission entered and considered 
on the merits after final rejection if (1) 
the submission is filed prior to or 
simultaneously with the filing ofa 
notice of appeal and prior to 
abandonment of the application and (2) 
the $730.00 feet set forth in proposed 
§ 1.17(r) is paid within one month of 
any written notification from the Office 
refusing entry of the first submission 
and prior to abandonment of the 
application. If applicant complies with 
the requirements of the proposed rule, 
the finality of the previous rejection 
would be withdrawn and the 
submission would be entered and 
considered on the merits to the extent 
that the submission would have been 
considered if made prior to final 
rejection. The subsequent Office action 


could be made final under existing 
Office practice. If a subsequent final 
rejection is made in the application, 
applicant would be entitled to have a 
second submission entered and 
considered on the merits under the 
same conditions set forth for 
consideration of the first submission. 
Paragraph (a) would also define.the term 
“submission” as including, but not 
limited to, an information disclosure 
statement, an amendment to the written 
description, claims or drawings and a 
new substantive argument or new 
evidence in support of patentability For 
example, the submission may include 
an amendment, a new substantive 
argument and an information disclosure 
statement. In view of the $730.00 fee 
required in proposed § 1.17(r), any 
information disclosure statement 
previously refused consideration in the 
application because of applicant’s 
failure to provide the certification under 
§ 1.97(e) or to pay the fee set forth in 

§ 1.17(p) or which is filed as part of 
either the first or second submission 
would be treated as though it had been 
filed within one of the time periods set 
forth in § 1.97(b) and would be 
considered without the petition and 
petition fee required in § 1.97(d), if it 
complies with the requirements of 

§ 1.98. 


Paragraph (b) of proposed § 1.129 
would provide for examination of more 
than one independent and distinct 
invention in certain applications 
pending for 3 years or longer as of the 
effective date of 35 U.S.C. 154(a)(2), 
taking into account any reference to any 
earlier application under 35 U.S.C. 120, 
121 or 365{c). Under the proposed 
procedure, a requirement for restriction 
or for the filing of divisional 
applications would only be made or 
maintained in the application after the 
effective date of 35 U.S.C. 154(a)(2) if: 
(1) The requirement was made in the 
application or in an earlier application 
relied on under 35 U.S.C, 120, 121 or 
365{c) more than two months prior to 
the effective date; (2) the examiner has 
not issued any Office action in the 
application due to actions by the 
applicant; or (3) the required fee for 
examination of each additional 
invention was not paid. If the 
application-contains claims to more 
than one independent and distinct 
invention, and no requirement for 
restriction or for the filing of divisional 
applications can be made or maintained 
as a result of proposed § 1.129(b), 
applicant will be notified and given a 
one month time period to pay the 
$730.00 fee set forth in proposed 
§ 1.17(s) for each independent and 
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distinct invention claimed in the 
application in excess of one. The fee set 
forth in proposed § 1.17(s) would not be 
subject to the 50 percent reduction for 

a small entity. The additional , 
inventions for which the required fee 
under § 1.17(s) has not been paid would 
be withdrawn from consideration under 
§ 1.142(b)}. An applicant who desires 
examination of an invention so 
withdrawn from consideration can file a 
divisional application under 35 U.S.C. 
124, 

Section 1.139 would be added to set 
forth the procedures for reviving a 
provisional application where the delay 
was unavoidable or unintentional. 
Paragraph (a) would address the revival 
of a provisional application where the 
delay was unavoidable and paragraph 
(b) would address the revival of a 
provisional application where the delay 
was unintentional. 

Applicant may petition to have an 
abandoned provisional application 
revived as a pending provisional 
application for a period of no longer 
than twelve months from the filing date 
of the provisional application where the 
delay was unavoidable or unintentional. 
It would be permissible to file a petition 
for revival later than twelve months 
from the filing date of the provisional 
application but only to revive the 
application for the twelve-month period 
following filing. Thus, even if the 
petition were granted to reestablish the 
pendency up to the end of the twelve- 
month period, the provisional 
application would not be considered 
pending after twelve months from its 
filing date. The requirements for 
reviving an abandoned provisional 
application set forth in this new rule 
parallel the-existing requirements set 
forth in § 1.137. 

Sections 1.177, 1.312(b), 1.313(a), 
1.314 and 1.666 would have the 
reference to § 1.17(i)(1) replaced with a 
reference to § 1.17{i) to be consistent 
with the proposed change to § 1.17. No 
substantive change is intended by these 
proposals. 

Section 1.701 would be added to 
provide for the extension of patent term 
where the issuance of a patent on an 
application filed after the 
implementation date of the 20-year 
patent term provisions of S. 2467 and 
H.R. 5110, other than for designs, was 
delayed due to certain causes.of 
prosecution delay. By virtue of 35 
U.S.C. 173, the term of a patent and 
patent term extension under proposed 
35 U.S.C. 154 do not apply to patents for 
designs. 

The provisions for patent term 
extension under proposed § 1.701 are 

‘ separate from and in addition to the 


patent term extension provisions of 35 
U.S.C. 156. The patent term extension 
provisions of S. 2467 and H.R. 5110 are 
designed to compensate the patent 
owner for delays in issuing a patent, 
whereas the patent term extension 
provisions of 35 U.S.C, 156 are designed 
to restore term lost to premarket 
regulatory review after the grant of a 
patent. In order to prevent a term 
extension under proposed section 1.701 
from precluding a term extension under 
35 U.S.C. 156, S. 2467 and H.R. 5110 
amend 35 U.S.C. 156(a)(2) to provide 
that the term has never been extended 
under 35 U.S.C. 156(e)(1). 


Under proposed 35 U.S.C. 154b)(1), if 
the issuance of a patent is delayed due 
to proceedings under 35 U.S.C. 135{a) 
and/or the application is placed under 
a secrecy order under 35 U.S.C. 181, the 
term of a patent could be extended for 
the period of delay up to five years. 
Proceedings under 35 U.S.C. 135(a) 
include any appeal to federal court. 
Under proposed 35 U.S.C. 154(b)(2), if 
the issuance of a patent is delayed due 
to appellate review by the Board of 
Patent Appeals and Interferences or by 
a federal court and the patent was 
issued pursuant to a decision reversing 
an adverse determination of 
patentability and if the patent is not 
subject to a terminal disclaimer due to 
the issuance of another patent claiming - 
subject matter that is not patentably 
distinct from that under appellate 
review, the term of the patent could be 
extended for the period of delay up to 
five years. Pursuant to 35 U.S.C, 
154(b)(4), as contained in S. 2467 and 
H.R. 5110, the term of a patent could 
only be extended under 35 U.S.C. 
154(b)(1) and (b)(2) for a maximum of 
five years regardless of whether there 
were delays due to more than one of the 
reasons covered under 35 U.S.C. 154(b) 
(1) and (2). Proposed subparagraph 
(c)(1) of § 1.701 sets forth the method for 
calculating the period of delay where 
the delay was a result of proceedings 
under 35 U.S.C, 135(a). Proposed 
subparagraph (c)(2) sets forth the 
method for calculating the period of 
delay where the delay was a result of 
the application being placed under a 
secrecy order. Proposed subparagraph 
(c)(3) sets forth the method of 
calculating the period of delay where 
the delay was a result of appellate 
review. Pursuant to proposed 
§ 1.701(d)(1), the period of delay set 
forth in subparagraph (c)(3) shall be 
reduced by any time calculated under 
subparagraph (c)(3) before the. 
expiration of three years from the filing 
date of the first national patent 
application presented for examination. 


The filing date for the purpose of 

§ 1.701(d)(1) would be the earliest 
effective U.S. filing date but not 
including the filing date of a provisional 
application or the international filing 
date of a PCT application. For PCT 
applications entering the national stage, 
the filing date for the purpose of 

§ 1.701(d)(1) would be the date on 
which applicant has complied with the 
requirements of § 1.494(b), or § 1.495(b) 
if applicable. Pursuant to proposed 

§ 1.701(d)(2),. the period of delay set 
forth in subparagraph (c)(3) shall also be 
reduced by any time, as determined by 
the Commission, during which the 
applicant did not act with due 
diligence. The standard for determining 
due diligence is whether the applicant 
exhibited that degree of timeliness as 
may reasonably be expected from, and 
which is ordinarily exercised by,a 
person during the pendency period of 
the application. Examples of what may 
constitute lack of due diligence for this 
purpose include requests for extensions 
of time to respond to Office 
communications, submission of a 
response which is not fully responsive 
to an Office communication, and filing 
of informal applications. Applicants 
need not file a request for the extension 
of patent term under proposed § 1.701. 
The extension of patent term is 
automatic by operation of law. It is 
currently anticipated that applicant 
would be advised as to the length of any 
patent term extension at the time of 
receiving the Notice of Allowance and 
Issue Fee Due. Review of any 
determination as to the length of patent 
term extension would be by way of 
petition under § 1.181. 

Section 3.21 would eliminate the use 
of serial number and filing date as an 
identifier for national patent 
applications in assignment documents. 
This proposal would eliminate any 
confusion as to whether an application 
identified by its serial number and filing 
date in an assignment document is an 
application filed under proposed 
§ 1.53(b)(1) or § 1.62 or a design 
application or a provisional application 
since there is a different series code 
assigned to each of these types of 
applications. If an assignment was 
executed after the filing of the national 
application, the assignment would be 
required to identify the application by 
the application number, consisting of 
the series code and serial number, e.g., 
07/123,456 (for applications filed under 
proposed § 1.53(b)(1) or 1.62), 29/ 
123,456 (for design applications) or 59/ 
123,456 (for provisional applications 
filed under proposed § 1.53 (b)(2)). The 
series code would be required since it 
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would clearly identify the application to 
which the assignment document is 
directed. 

Section 3.21 would be further 
clarified to indicate that existing 
requirements relating to assignments 
executed before the filing of the 
application refer to applications other 
than provisional applications. Section 
3.21 would be further amended to 
specify the requirements for identifying 
a provisional application in an 
assignment executed before the filing of 
the provisional application. The 
assignment would be required to 
identify the provisional application by 
name of each inventor and the title of 
the invention. The date of the execution 
of the provisional application would not 
be required since a provisional 
application need not be executed by the 
inventors. 

Section 3.81 would have the reference 
to § 1.17(i)(1) replaced with a reference 
to § 1.17(i) to be consistent with the 
proposed change to § 1.17. No 
substantive change is intended by this 
proposal. 


Other Considerations 


The proposed rule changes are in 
conformity with the requirements of the 
Regulatory Flexibility Act, 5 U.S.C. 601 
et seq., Executive Order 12612, and the 
Paperwork Reduction Act of 1980, 44 
U.S.C. 3501 et seq. This proposed rule 
has been determined to be not 

~ significant for the purposes of E.O. 
12866. 

The Assistant General Counsel for 
Legislation and Regulation of the 
Department of Commerce has certified 
to the Chief Counsel for Advocacy, 
Small Business Administration, that the 
proposed rule changes will not have a 
significant economic impact on a 
substantial number of small entities 
(Regulatory Flexibility Act, 5 U.S.C. 
605(b)). The principal impact of these 
changes is to provide a procedure for 
domestic applicants to quickly and 
inexpensively file a provisional 
application. The filing date of the 
provisional application will not be used 
to measure the term of a patent granted 
on an application which claims the 
earlier filing date of the provisional 
application. 

The Patent and Trademark Office has 
also determined that this notice has no 
Federalism implications affecting the 
relationship between the National 
Government and the States as outlined 
in E.O. 12612. 

These proposed rules contain 
collections of information subject to the 
requirements of the Paperwork 
Reduction Act (Act). The provisional 
application has been approved by the 


Office of Management and Budget under 
control numbers 0651-0031 and 0651-— 
0032. The cover sheet is necessary to 
expedite the processing of a provisional 
application and improve quality. Public 
reporting burden for the collection of 
information on the cover sheet is 
estimated to average 12 minutes per 
response, including the time for 
reviewing instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and 
completing and reviewing the collection 
of information. Send comments 
regarding this burden estimate or any 
other aspect of this collection of 
information, including suggestions for 
reducing the burden to the Office of 
Assistance Quality and Enhancement 
Division, Patent and Trademark Office 
Washington, DC 20231, and to the 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, Washington, DC 20503. 

Notice is hereby given that pursuant 
to the authority granted to the 
Commissioner of Patents and 
Trademarks by 35 U.S.C. 6, the Patent 
and Trademark Office proposes to 
amend Title 37 of the Code of Federal 
Regulations as set forth below. 


List of Subjects 
37 CFR Part 1 


Administrative practice and 
procedure, Courts, Freedom of 
Information, Inventions and patents, 
Reporting and record keeping 
requirements, Small businesses. 


37 CFR Part'3 


Administrative practice and 
procedure, Inventions and patents, 
Reporting and record keeping 
requirements. 

or the reasons set forth in the 
preamble, 37 CFR parts 1 and 3 are 
proposed to be amended as follows, 
with removals (other than § 1.60 which 
is proposed to be removed and reserved) 
indicated by brackets ([]) and additions 
by arrows (><): 


PART 1—RULES OF PRACTICE IN 
PATENT CASES 


1. The authority citation for 37 CFR 
part 1 would continue to read as 
follows: 


Authority: 35 U.S.C. 6 unless otherwise 
noted. 


2. Section 1.1 is proposed to be 
amended by adding new paragraph (i) to 
read as follows: 


§1.1 All communications to be addressed 
to Commissioner of Patents and 
Trademarks. 


* * * * * 


>(i) The filing of all provisional 
applications and any communications 
relating thereto should be additionally 
marked “Box Provisional Patent — 
Application.”’< 
* * * * * 

3. Section 1.9 is proposed to be 
amended by revising paragraph (a) to 
read as follows: 


§1.9 Definitions 


(a)>(1)<A national application as used 
in this chapter means a U.S. national 
application for patent which was either 
filed in the Office under 35 U.S.C. 111 
or which resulted from an international 
application after compliance with 35 
U.S.C. 371. © 

>(2) A provisional application as used 
in this chapter means a U.S. national 
application for patent filed in the Office 
under 35 U.S.C. 111(b).< 
* * * * * 

4. Section 1.12 is proposed to be 
amended by revising paragraph (c) to 
read as follows: 


§1.12 Assignment records open to public 
inspection. : 


* * * * * 


(c) Any request by a member of the 
public seeking copies of any assignment 
records of any pending or abandoned 
patent application preserved in secrecy 
under § 1.14, or any information with 
respect thereto, must 

(1) Be in the form of a petition 
accompanied by the petition fee set 
forth in § 1.17(i){(4)], or 

(2) Include written authority granting 
access to the member of the public to 
the particular assignment records from 
the applicant or applicant’s assignee or 
attorney or agent of record. 

* * * _* * 

5. Section 1.14 is proposed to be 
amended by revising paragraph (e) to 
read as follows: 


§1.14 Patent applications preserved in 
secrecy. 
* * * * * 

(e) Any request by a member of the 
public seeking access to, or copies of, 
any pending or abandoned application 
preserved in secrecy pursuant to 
paragraphs (a) and (b) of this section, or 
any papers relating thereto, must 

(1) Be in the form of a petition and be 
accompanied by the petition fee set 
forth in § 1.17(i)[(4)], or 

(2) Include written authority granting 
access to the member of the public in 
that particular application from the 
applicant or the applicant’s assignee or 
attorney or agent of record. 

* * * * * 

6. Section 1.16 is proposed to be 

amended by revising paragraphs (a)-(g) 
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and by adding new paragraphs (k) and 
(1) to read as follows: 


§ 1.16 National application filing fees. 


(a) Basic fee for filing each application 
for an original patent, except 
>provisional,< design or plant 
>applications< {cases}: 


By a small entity (§ 1.9(f)) 


$365.00 
By other than a small entity 


730.00 


(b) In addition to the basic filing fee 
in an original application, >except 
provisional applications,< for filing or 
later presentation of each independent 
claim in excess of 3: 


By a small entity (§1.9(f}) 
By other than a small entity 


(c) In addition to the basic filing fee 
in an originai application, >except 
provisional applications,< for filing or 
later presentation of each claim 
(whether independent or dependent) in 
excess of 20 (Note that § 1.75(c) 
indicates how multiple dependent 
. claims are considered for fee calculation 
purposes.): - 


By a sniall entity (§ 1.9(8) 
By other than a small entity 


(d) In addition to the basic filing fee 
in an original application, >except 
provisional applications,< if the 
application contains, or is amended to 
contain, a multiple dependent claim(s), 
per application: 


By a small entity (§ 1.9(f)) 

By other than a small entity 

(If the additional fees required by paragraphs 
-(b), (c), and (d) of this section are not paid 

on filing or on later presentation of the 

claims for which the additional fees are due, 

they must be paid or the claims canceled by 

amendment, prior to the expiration of the 

time period set for response by the Office in 

any notice of fee deficiency.) 


(e) Surcharge for filing the basic filing 
fee or oath or declaration on a date later 
than the filing date of the application>, 
except provisional applications<: 


By a small entity (§ 1.9(f)) 
By other than a small entity 

(f) >Basic fee< for filing each design 
application: 


150.00 
300.00 


By a small entity (§ 1.9(f)) 
By other than a small entity 


(g) Basic fee for filing éach plant 
application>, except provisional 
applications,<: 


By a small entity (§1.9(f)) - 
By other than a small entity ° 
*« * * 7” * 


>{k) Basic fee for filing each 
provisional application: 


By a small entity (§ 1.9{f)) 
By other than a small entity 


(1) Surcharge for filing the basic filing 
fee or cover sheet (§ 1.51(a)(2){i)} on a 


_date later than the filing date of the 


provisional application: 


By a small entity (§ 1.9(f)) 
By other than a small entity 


* * * * * 


7. Section 1.17 is proposed to be 
amended by revising paragraphs (h) and 
(i)(1) and by removing paragraph (i)(2) 
and by adding new paragraphs (q), (r) 
and (s) to read as follows: 

§1.17 Patent application processing fees. 


* * « . 


(h) For filing a petition to the 
Commissioner under a section 5 
jof this part] listed below 
which refers to this paragraph 130.00 


§ 1.47—for filing by other than all the 
inventors or a person not the inventor. 

§ 1.48—for correction of inventorship>, 
except in provisional applications<. 

§ 1.182—for decision on questions not 
specifically provided for. 

§ 1.183—to suspend the rules. 

§ 1.295—for review of refusal to publish a 
statutory invention registration. 

§ 1.377—for review of decision refusing to 
accept and record payment of a maintenance 
fee filed prior to expiration of patent. 

§ 1.378(e)—for reconsideration of decision 
on petition refusing to accept delayed 
payment of maintenance fee in expired 
patent. 

§ 1.644(e)—for petition in an interference. 

§ 1.644(f}—for request for reconsideration 
of a decision on petition in an interference. . 

§ 1.666(c)—for late filing of interference 
settlement agreement. 

§§ 5.12, 5.13 & 5.14—for expedited 
handling of a foreign filing license. 

§ 5.15—for changing the scope of a license. 

§ 5.25—for retroactive license. 


(i) [(1)] For filing a petition to 
the Commissioner under a sec- 
tion [of this part] listed below 


which refers to this paragraph 130.00 


§ 1.12—for access to an assignment record. 

§1.14—for access to an application. 

§ 1.53—to accord a filing date>, except in 
provisional applications<. 

§ 1.55—for entry of late priority papers. 

[§ 1.60—to accord a filing date.] 

§ 1.62—to accord a filing date. 

§ 1.97(d)—to consider an information 
disclosure statement. 

>§ 1.102—to make application special.< 

§ 1.103—to suspend action in application. 

§ 1.177— for divisional reissues to issue 
separately. 

§ 1.312—for amendment after payment of 
issue fee. 

§ 1.313—to withdraw an application from 
issue. 


§ 1.314—to defer issuance of a patent. 

§ 1.666(b)—for access to interference 
settlement agreement. 

§ 3.81—for patent to issue to assignee, 
assignment submitted after payment of the 
issue fee. 


[(2) For filing a petition to the 
Commissioner under § 1.102 of 
this part to make application 
special 


* * 


>(q) For filing a petition to the 
Commissioner under a section listed below 
which refers to this paragraph: 


By a small entity (§ 1.9(f)) 
By other than a small entity 


§ 1.48—for correction of inventorship in a 
provisional application. 

§ 1.53—to accord a provisional application 
a filing date or to convert an application filed 
under § 1.53(b)}{1) to a provisional 
application. 


(r) For filing a submission after 
final rejection under § 1.129{a) 

(s) For each additional invention 
requested to be examined 
under § 1.129{b) 


8. Section 1.21 is proposed to be 
amended by removing paragraph (1), 
revising paragraph (n) and republishing 
the introductory text to. read as follows: 


§1.21 Miscellaneous fees and charges. 

The Patent and Trademark Office has 
established the following fees for the 
services indicated: 


* * * * * 


730.00 


(1) >[Reserved]< [For processing 
and retaining any application 
abandoned pursuant to 
§1.53(d) unless the required 
basic filing fee has been paid .. 


* * * * * 


$130.00) 


(n) For handling an incomplete 
or improper application under 
§ 1.53(c)[, § 1.60] or § 1.62 


* * * * * 


9. Section 1.28 is proposed to be 
amended by revising paragraph (a) to 
read as follows: 


$130.00 


§ 1.28 Effect on fees of failure to establish 
status, or change status, as a smaii entity. 
(a) The failure to establish status as a 
small entity (§§ 1.9(f) and 1.27 of this 
part) in any application or patent prior 
to paying, or at the time of paying, any 
fee precludes payment of the fee in the 
amount established for small entities. A 
refund pursuant to § 1.26 of this part, 
based on establishment of small entity 
status, of a portion of fees timely paid 
in full prior to establishing status as a 
small entity may only be obtained if a 
verified statement under § 1.27 and a 
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request for a refund of the excess 
amount are filed within two months of 
the date of the timely payment ofthe _ 
full fee. The two-month time period is 
not extendable under § 1.136. Status as 
a small entity is waived for any fee by 
_the failure to establish the status prior 
to paying, at the time of paying, or 
within two months of the date of 
payment of, the fee. Status as a small 
entity must be specifically established 
[by a verified statement filed] in each 
application or patent in which the status 
is available and desired|, except those 
applications filed under § 1.60 or § 1.62 
of this part where the status as a small © 
entity has been established in a parent 
application and is still proper]. >Status 
as a small entity in one application or 
patent does not affect any other 
application or patent, including 
applications or patents which are 
directly or indirectly dependent upon 
the application or patent in which the 
status has been established. 
Applications filed as continuations, 
divisions or continuations-in-part of a 
parent application must include a 
reference to a verified statement in the 
parent application or include a copy of 
the verified statement filed in the parent 
application if status as a smail entity is 
still proper and desired.< Once status as 
a small entity has been established in an 
application or patent, the status remains 
in that application or patent without the 
filing of a further verified statement 
pursuant to § 1.27 of this part unless the 
Office is notified of a change in status. 
[Status as a small entity in one 
application or patent does not affect any 
other application or patent, including 
applications or patents which are 
directly or indirectly dependent upon 
the application or patent in which the 
status has been established, except those 
filed under § 1.60 or § 1.62 of this part. 
Applications filed under § 1.60 or § 1.62 
of this part must‘include a reference to 
a verified statement in a parent 
application if status as a small entity is 
still proper and desired.] 
* * *x *x * 
10. Section 1.45 paragraph (c) is 
proposed to be revised to read as 
follows: 


§ 1.45 Joint inventors. 
* * * * * 

(c) If multiple inventors are named in 
an application, >other than a 
provisional application under 
§ 1.53(b)(2),< each named inventor must 
have made a contribution, individually, 
or jointly, to the subject matter of at 
least one claim of the application and 
the application will be considered to be 
a joint application under 35 U.S.C. 116. 
>If multiple inventors are named in a 


provisional application, each named 
inventor must have made a 
contribution, individually or jointly, to 
the subject matter disclosed in the 
provisional application and the 
provisional application will be 
considered to be a joint application 
under 35 U.S.C. 116.< 

11. Section 1.48 is proposed to be > 
revised to read as follows: — 


§ 1.48 Correction of inventorship. 

(a) If the correct inventor or inventors 
are not named in an application for 
patent>, other than a provisional 
application,< through error without any 
deceptive intention on the part of the 
actual inventor or inventors, the 
application may be amended to name 
only the actual inventor or inventors. 
Such amendment must be diligently 
made and must be accompanied by: 

(1) A petition including a statement of 
facts verified by the original named 


’ inventor or inventors establishing when 


the error without deceptive intention 
was discovered and how it occurred; 

(2) An oath or declaration by each 
actual inventor or inventors as required 
by § 1.63; 

(3) The fee set forth in § 1.17(h); and 

(4) The written consent of any 
assignee. When the application is 
involved in an interference, the petition 
shall comply with the requirements of 
this section and shall be accompanied 
by a motion under § 1.634. 

(b) If the correct inventors are named 
in the application >,other than a 
provisional application,< when filed 
and the prosecution of the application 
results in the amendment or 
cancellation of claims so that less than 
all of the originally named inventors are 
the actual inventors of the invention 
being claimed in the application, an 
amendment shall be filed deleting the 
names of the person or persons who are 
not inventors of the invention being 
claimed. The amendment must be 
diligently made and shall be 
accompanied by: 

(1) A petition including a statement 
identifying each named inventor who is 
being deleted and acknowledging that 
the inventor’s invention is no longer 
being claimed in the application, and 

(2) The fee set forth in § 1.17(h). 

(c) If an application >,other than a 
provisional application< discloses 
unclaimed subject matter by an inventor 
or inventors not named in the 
application, the application may be 
amended pursuant to paragraph (a) of 
this section to add claims to the subject 
matter and name the correct inventors 
for the application. 

>(d) If the name or names of an 
inventor or inventors were omitted in a 


provisional application for patent filed 
under § 1.53(b)(2) through error without 
any deceptive intention on the part of 
the actual inventor or inventors, the 
provisional application may be 
amended to add the name or names of 
the actual inventor or inventors. Such 
amendment must be accompanied by: 

(1) A petition including a statement 
that the error occurred without 
deceptive intention on the part of the 
actual inventor or inventors, which 
statement must be a verified statement 
if made by a person not registered to 
practice before the Patent and 
Trademark Office; and 

(2) The fee set forth in § 1.17(q)<. 

12. Section 1.51 is proposed tobe 
amended by revising paragraphs (a) and 
(b) to read as follows: 


§1.51 General requisites of an application. 

(a) Applications for patents must be 

made to the Commissioner of Patents 

and Trademarks. ; 

>(1)<_A complete application >filed 
under § 1.53(b}(1)< comprises: 

>(i)< [(1)] A specification, including a 
claim or claims, see §§ 1.71 to 
1.77|.]>;< 

>(ii)< {(2)] An oath or declaration, see 
§§ 1.63 to 1.68[.]>;< 

>(iii)< {(3)] Drawings, when 
necessary, see §§ 1.81 to >1.85< 
[1.88.]>; and < 

>{iv)< [(4)] The prescribed filing fee. 
see §1.16. 

>(2)< A complete provisional 
application filed under § 1.53(b)(2) 
comprises: 

(i) A cover sheet identifying: 

(A) The application as a provisional 
application, : 

(B) The name or names of the inventor 
or inventors, (see § 1.41}, 

(C) The title of the invention, 

(D) The name and registration number 
of the attorney or agent (if 
applicable), 

(E) The docket number used by the 
person filing the application to 
identify the application (if 
applicable), and 

(F) The correspondence address; 

(ii) A specification as prescribed by 35 
U.S.C. 112, first paragraph, see 
§ 1.71; 

(iii) Drawings, when necessary, see 
§§ 1.81 to 1.85; and 

(iv) The prescribed filing fee, see 
§1.16.< 

(b) Applicants are encouraged to file 

an information disclosure statement >in 
national applications other than 
provisional applications.< See §§ 1.97 
and 1.98. >No information disclosure 
statement may be filed in a provisional 
application filed under § 1.53(b){2).< 


* * * * * 
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13. Section 1.53 paragraphs (a)-(e) are 
‘ proposed to be revised to read as 
follows: 


§1.53 [Serial] >Application< number, filing 
date, and completion of application. 

(a) Any application fora patent 
received in the Patent and Trademark 
Office will be assigned >an application< 
{a serial] number for identification 
purposes. 

(b) >(1)< The filing date of an 
application for patent filed under this 
section>, except for a provisional 
application,< is the date on which: [(1)] 
A specification containing a description 
pursuant to § 1.71 and at least one claim 
pursuant to § 1.75; and [(2)] any drawing 
required by § 1.81(a), are filed in the 
Patent and Trademark Office in the 
name of the actual inventor or inventors 
as required by § 1.41: No new.matter 
may be introduced into an application 
after its filing date (§ 1.118). If all the 
names of the actual inventor or 
inventors are not supplied when the 
specification and any required drawing 
are filed, the application will not be 
given a filing date earlier than the date 
upon which the names are supplied 
unless a petition with the fee set forth 
in § 1.17(i) [(1)] is filed which sets forth 
the reasons the delay in supplying the 
names should be excused. A 
continuation>,< [or] divisional >or 
continuation-in-part< application (filed 
under the conditions specified in 35 
U.S.C. 120 or 121 and § 1.78 (a)) may be 
filed >under< [pursuant to] this 
section|[, § 1.60] or § 1.62. [A 
continuation-in-part application may be 
filed pursuant to this section or § 1.62.]} 

>(2) The filing date of a provisional 
application is the date on which: A 
specification as prescribed by 35 U.S.C. 
112, first paragraph; and any drawing 
required by § 1.81(a), are filed in the 
Patent and Trademark Office in the 
name of the actual inventor or inventors 
as required by § 1.41. No amendment, 
other than to make the provisional 
application comply with all applicable 
regulations, may be made to the 
provisional application after the filing 
date of the provisional application. If all 
the names of the actual inventor or 
inventors are not supplied when the 
specification and any required drawing 
are filed, the provisional application 
will not be given a filing date earlier 
than the date upon which the names are 
supplied unless a petition with the fee 
set forth in § 1.17(q) is filed which sets 
forth the reasons the delay in supplying 
the names should be excused. 

(i) A provisional application must 

-also include a cover sheet identifying 
the application as a provisional 
application. Otherwise, the application 


will be treated as an application filed 
under § 1.53(b)(1). 

(ii) An application for patent filed 
under § 1.53(b)(1) may be treated as a 
provisional application and be accorded 
the original filing date provided that a 
petition requesting the conversion, with 
the fee set forth in § 1.17(q), is filed 
prior to the earlier of either the payment 
of the issue fee or the expiration of 12 
months after the filing date of the 
provisional application. The grant of 
any such petition will not entitle 
applicant to a refund of the fees which 
are properly paid in the application 
filed under § 1.53(b)(1). 

(iii) A provisional application shall 
not be entitled to the right of priority 
under § 1.55 or 35 U.S.C. 119 or 365(a) 
or to the benefit of an earlier filing date 
under § 1.78 or 35 U.S.C. 120, 121 or 
365(c) of any other application. No 
claim for priority under § 1.78(a}(3) may 
be made in a design application based 
on a provisional application. No request 
under § 1.293 for a statutory invention 
registration may be filed in a provisional 
application. The requirements of 
§ 1.821(e) regarding sequence listings in 
computer readable form are not 
applicable to a provisional application.< 

c) If any application is filed without 
the specification, drawing or name, or 
names, of the actual inventor or 
inventors required by paragraph (b)>(1) 
or (b)(2)< of this section, applicant will 
be so notified and given a time period 
within which to submit the omitted 
specification, drawing, name, or names, 
of the actual inventor, or inventors, in 
order to obtain a filing date as of the 
date of filing of such submission. A 
copy of the “Notice of Incomplete 
Application”’ form notifying the 
applicant should accompany any 
response thereto submitted to the Office. 
If the omission is not corrected within 
the time period set, the application will 
be returned or otherwise disposed of; 
the fee, if submitted, will be refunded 
less the handling fee set forth in 
§ 1.21(n). >Any request for review ofa 
refusal to accord an application a filing 
date must be by way of a petition 
accompanied by the fee set forth in 
§ 1.17(i), if the application was filed 
under § 1.53(b)(1), or by the fee set forth 
in § 1.17(q), if the application was filed 
under § 1.53(b)(2).< 

(d)>(1)< If an application which has 
been accorded a filing date pursuant to 
paragraph (b)>(1)< of this section does 
not include the appropriate filing fee or 
an oath or declaration by the applicant, 
applicant will be so notified, if a 
correspondence address has been 
provided and given a period of time 
within which to file the fee, oath, or 
declaration and to pay the surcharge as 


set forth in § 1.16(e) in order to prevent 
abandonment of the application. A copy 
of the “Notice to File Missing Parts” 
form mailed to applicant should 
accompany any response thereto 
submitted to the Office. If the required 
filing fee is not timely paid, [or if the 
processing and retention fee set forth in 
§ 1.21(]) is not paid within one year of 
the date of mailing of the notification 
required by this paragraph,] the 
application will be disposed of. No 
copies will be provided or certified by 
the Office of an application which has 
been disposed of or in which [neither] 
the required basic filing fee [nor the 
processing and retention fee] has >not< 
been paid. The notification pursuant to 
this paragraph may be made 
simultaneously with any notification 
pursuant to paragraph (c) of this section. 
If no correspondence address is 
included in the application, applicant 
has two months from the filing date to 
file the basic filing fee, oath or 
declaration and to pay the surcharge as 
set forth in § 1.16(e) in order to prevent 
abandonment of the application]; or, if 
no basic filing fee has been paid, one 
year from the filing date to pay the 
processing and retention fee set forth in 
§ 1.21(l) to prevent disposal of the 
application]. 

>(2) If a provisional application 
which has been accorded a filing date 
pursuant to paragraph (b)(2) of this 
section does not include the appropriate 
filing fee or the cover sheet required by 
§ 1.51(a)(2), applicant will be so notified 
if a correspondence address has been 
provided and given a period of time 
within which to file the fee, cover sheet 
and to pay the surcharge as set forth jn 
§ 1.16(1) in order to prevent 
abandonment of the application. A copy 
of the ‘‘Notice to File Missing Parts” 
form mailed to applicant should 
accompany any response thereto 
submitted to the Office. If the required 
filing fee is not timely paid, the 
application will be disposed of. No 
copies will be provided or certified by 
the Office of an application which has 
been disposed of or in which the 
required basic filing fee has not been 
paid. The notification pursuant to this 
paragraph may be made simultaneously 
with any notification pursuant to 
paragraph (c) of this section. If no 
correspondence address is included in 
the application, applicant has two 
months from the filing date to file the 
basic filing fee, cover sheet and to pay 
the surcharge as set forth in § 1.16(l) in 
order to prevent abandonment of the 
application.< 

e)>(1)< An application for a patent 
>filed under paragraph (b)(1) of this 
section< will not be placed upon the 
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files for examination until all its 
required parts, complying with the rules 
relating thereto, are received, except 
that certain minor informalities may be 
waived subject to subsequent correction 
whenever required. 

>{2) A provisional application for a 
patent filed under paragraph (b)(2) of 
this section will net be placed upon the 
files for examination and will become 
abandoned no later than twelve months 
after its filing date pursuant to 35 U.S.C. 
111(b)}{1).< 
* x * » x 

14. Section 1.55 is proposed to be 
revised to read as follows: 


§ 1.55 Claim for foreign priority. 

(a) An applicant >in an application 
other than a provisional application< 
may Claim the benefit of the filing date 
ofa prior foreign application under the 
conditions specified in 35 U.S.C. 
119>{a)-(d)< and 172. The claim to | 
priority need be in no special form and 
may be made by the attorney or agent 
if the foreign application is referred to 
in the oath or declaration as required by 
§ 1.63. The claim for priority and the 
certified copy of the foreign application 
specified in [the second paragraph of] 
35 U.S.C. 119>{b)< must be filed: 

(1) In the case of an interference 
(§ 1.630); 

{2) When necessary to overcome the 
date of a reference relied upon by the 
examiner; 

(3) When specifically required by the 
examiner; and 

(4) In all other cases, before the patent 
is granted. 

If the claim for priority or the certified 
copy of the foreign application is filed 
aftér the date the issue fee is paid, it 
must be accompanied by a petition 
requesting entry and by the fee set forth 
in § 1.17{i){(1)]. If the certified copy 
filed is not in the English language, a 
translation need not be filed except in 
the case of interference; or when 
necessary to overcome the date of a 
reference relied upon by the examiner; 
or when specifically required by the 
examiner, in which event an English 
language translation must be filed 
together with a statement that the 
translation of the certified copy is 
accurate. The statement must be a 
verified statement if made by a person 
not registered to practice before the 
Patent and Trademark Office. 

(b) An applicant may under certain 
circumstances claim priority on the 
basis of an application for an inventor's 
certificate in a country granting beth 
inventor’s certificates and patents. 
When an applicant wishes to claim the 
right of priority as to a claim or claims 
of the application on the basis of an 


application for an inventor's Certificate 
in such a country under 35 U.S.C. 
119>{d)<, {last paragraph {as amended 
July 28, 1972),] the applicant or his or 
her attorney or agent, when submitting 
a claim for such right as specified in 
paragraph {a) of this section, shall 
_include an affidavit or declaration 
including a specific statement that, 
upon an investigation, he or she has 
satisfied himself or herself that to the 
best of his or her knowledge the 
applicant, when filing his or her 
application for the inventor’s certificate, 
had the option to file an application 
either for a patent or an inventor’s 
certificate as to the subject matter of the 
identified claim or claims forming the 
basis for the claim of priority. 
15. Section 1.59 is proposed to be 
revised to read as follows: 


§ 1.59 Papers of application with filing 
date not to be returned. 

Papers in an application which has 
received a filing date pursuant to § 1.53 
will not be returned for any purpose 
whatever. If applicants have not 
preserved copies of the papers, the 
Office will furnish copies at the usual 
cost of any application in which [either] 
the required basic filing fee (§ 1.16) {or 
the processing and retention fee 
§ 1.21(1))] has been paid. See § 1.618 for 
return of unauthorized and improper 
papers in interferences. 

16. Section 1.60 is proposed to be 
removed and reserved. 


§1.60 >[Reserved}< {Continuation or 
divisional application for invention 
disclosed in a prior application.] 

17. Section 1.62 is proposed to be 
amended by revising paragraphs {a) and 
(e) to read as follows: 


§ 1.62 File wrapper continuing procedure. 
(a) A continuation, continuation-in- 
part, or divisional application, which 
uses the specification, drawings and 
oath or declaration from a prior 
complete application {(§ 1.51fa))|> as 
defined by § 1.51{a){1) (nota prior __ 
complete provisional application as 
defined by § 1.51{a}(2)), and< which is 
to be abandoned, may be filed >under 
this section< before the payment of the 
issue fee, abandonment of, or 
termination of proceedings on the prior 
application. The file date of an 
application filed under this section is 
the date on which a request is filed for 
an application under this section 
including identification of the {Serial 
Number, filing date,!>application 
number< and applicant’s name of the 
prior complete application. If the 
continuation, continuation-in-part, or 
divisional application is filed by less 
than all the inventors named in the 


prior application a statement must 
accompany the application when filed 
requesting deletion of the names of the 
person or persons who are not inventors 
of the invention being claimed in the 
continuation, continuation-in-part, or 
divisional application. . 
* a * * * 

(e) An application filed under this 
section will utilize the file wrapper and 
contents of the prior application to 
constitute the new continuation, 
continuation-in-part, or divisional 
application but will be assigned a new 
application [serial] number. Changes to 
the prior application must be made in 
the form of an amendment to the prior 
application as it exists at the time of 
filing the application under this section. 
No copy of the prior application or new 
specification is required. The filing of 
such a copy or specification will be 
considered improper, and a filing date 
as of the date of deposit of the request 
for an application under this section 
will not be granted to the application 
unless a petition with the fee set forth 
in § 1.17{i) ((1)] is filed with instructions 
to cancel the copy or specification. 

* ao * * * 

18. Section 1.63 is proposed to be 
amended by revising paragraph {a) to 
read as follows: 


‘ §1.63 Oath or declaration. 


(a) An oath or declaration filed under 
§ 1.51{a) {(2)]>(1)(ii)< as a part of an 
application must: 

(1) Be executed in accordance with 
either § 1.66 or § 1.68; 

(2) identify the specification to which 
it is directed; 

(3) Identify each inventor and the 
residence and country of citizenship of 
each inventor; and 

(4) State whether the inventor isa sole 
or joint inventor of the invention 
claimed. 


* wn * * * 


19. Section 1.67 is proposed to be 
amended by revising paragraph (b) to 
read as follows: - 


§ 1.67 Supplemental oath or deciaration. 
(b) A supplemental! oath or 
declaration meeting the requirements of 
§ 1.63 must be filed: (1) When a claim 
is presented for matter originally shown 
or described not but substantially 
embraced in the statement of invention 
or claims originally presented; and (2) 
When an oath or declaration submitted 
in accordance with §1.53(d}>(1)< after 
the filing of the specification and any 
required drawings specifically and 
improperly refers to an amendment 
which includes new matter. No new 
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matter may be introduced into an 
application after its filing date even if a 
supplemental oath or declaration is filed 
{(§ 1.53(b);. § 1.218)]. In proper cases the 
oath or declaration here required may be 
made on information and. belief by an 
applicant other than inventor. 

20. Section 1.78 is proposed te be 
amended by revising paragraphs (a}(1) 
and (a)(2) and by adding new 

graphs (a)(3) and (ajy4) to read as 
ollows: ; 


§1.78 Claiming benefit of earlier filing date 
and cross-references to other applications. 
(a)(1) An application >other than a 
provisional application< may claim an 

invention disclosed in. a prior filed 
copending national application >filed 
under §.1.53(b)(1): or § 1.62: (not a 
provisional application (see paragraph 
(a)(3) of this section))< or international 
application designating the United 
States of America. In order for an 
application to: claim the benefit ef a 
prior filed copending national 
application, the prior application must 
name as.an inventor at least one 
inventor named in the later filed 
application and disclose the named: 
inventor's invention claimed in at least 
one claim of the later filed application 
in the manner provided by the first 
paragraph of 35 U.S.C. 112. In addition, 
~ the prior application must be 

(i) complete as set forth in § 1.52{a)(1); 
or 

(ii) entitled to a filing date as set forth 
in §1.53(b)>(1) or § 1.62< and include 
the basic filing fee set forth in § 1.16; 
or] 

{(iii) entitled to a filing date asset 
forth in § 1.53(b) and have paid therein 
the processing and retention fee set 
forth in §1.21(1) within the time period 
set forth in § 1.53(d)}I. a 

{2) Any application claiming the 
benefit of a prior filed copending 
national or international application 
>other than a provisional application< 
must contain or be amended to contain 
in the first sentence of the specification 
following the title a reference to such 
prior application, identifying it by 
application number (consisting of the 
series code and serial number) [, or 
serial number and filing date} or 
international application number and 
international filing date and indicating - 
the relationship of the applications. 
Cross-references to other related’ 
applications may be made when 
appropriate. (See § 1.14b).) 

>(3) An application other than for a 
design patent may claim an invention 
disclosed in a prior filed copending 
provisional application filed under 
§ 1.53(b)(2)}. A provisional application 


can be pending for no more than twelve 
months. In order for an application to 
claim the benefit of a prior filed 
copending provisional application, the 
prior provisional application must name 
as an inventor at least one inventor 
named in the later filed application and 
disclose the named inventor’s invention 
claimed in at least one claim of the later 
filed application in the manner 
provided by the first paragraph of 35 
U.S.C. 412. In addition, the prior 
provisional application must be 

(i) Complete as set forth in 
§ 1.51(a}({2); or 

(ii) Entitled to a filing date as set forth 
in § 1.53(b)(2) and include the basic 
filing fee set forth in § 1.16(k). 

(4) Any application claiming the 
benefit of a prior filed copending 
provisional application must contain or 
be amended to contain in the first 
sentence of the specification following 
the title a reference to such prior 
provisional application, identifying it as 
a provisional application, and including. 
the provisional application number 
(consisting of series code and serial 
number) and-indicating the relationship 
of the applications.< 


* * * * * 


21. Sectiom 1.83:is:proposed tobe _ 
amended by revising paragraphs (a) and 
(c) to read as follows: 


§ 1.83 Content of drawing. 

(a)>(1)}< The drawing >in an. 
application other than a provisional 
application< must shew every feature of 
the invention specified in the claims. 
However, conventional features 
disclosed in the description and claims, 
where their detailed illustration is nat 
essential for a proper understanding of 
the invention, should be illustrated in 
the drawing in the form of a graphical 
drawing symbol or a labeled 
representation (e.g. a labeled rectangular 
box). 

>(2) The drawing in a provisional. 
application filed under § 1.53(b)(2), must 
show every feature of the invention 
disclosed in the description where 
necessary to understand the subject 
matter of that invention. However, 
conventional features disclosed in the 
description, where their detailed 
illustration is not essential for a proper 
understanding of the invention, should 
be illustrated in the drawing im the form 
of a graphical drawing symbol or a 
labeled representation (e.g. a labeled 
rectangular bex).< : 

* * * ca * 

(c} Where the drawings do not comply 
with the irements of paragraphs 
(a)>(1)< and (6) of this section, the 
examiner shall require such additional 


illustration within a time peried of not 
less than two months from the date of 
the sending of a notice thereof. Such 
corrections are subject to the 
requirements of §1.81(d) 

22. Section 1.97 is proposed to be 
amended by revising paragraph (dj to 
read as follows: 


§ 1.9% Filing: of information disclosure 
statement. 


* * * * * 


(d}; An information disclosure 
statement shall be considered by the 
Office if filed after the mailing date of 
either: 

(1) A final action under § 1.113 or 

(2) A notice of allowance: under 
§ 1.311, whichever occurs first, but 
before payment of the issue fee, 
provided the statement is accompanied 
by: 

(i) A certification as specified in 
paragraph (e) of this section, 

(ii) A petition requesting 
consideration of the information 
disclosure statement, and 

(iii) The petition fee set forth in 
§ 1.17(i1()}. 

23. Section 1.101 is proposed to be 
amended by revising paragraph (a) to 
read as follows: 


§1.101 Order of examination. 


(a) Applications filed in the Patent 
and Trademark Office and accepted as 
complete applications>, except for 
provisional applications filed under 
§ 1.53(b){2} which are not examined,< 
are assigned for examination to the 
respective examining groups having the 
classes of inventions to which the 
applications relate. Applications shalt 
be taken up for examination by the 
examiner to whom they have been 
assigned in the order in which they 
have been filed except for those 
applications in which examination has 
been advanced pursuant to § 1.102. See 
§ 1.496 for order of examination of 
International applications in the 
national stage. 


* * e-, * * 


24. Section. 1.102 is proposed to be 
amended by revising paragraph (d) to 
read es follows: 


§ 1.102 Advancement of examination. 


* * * * * 


(d) A petition to make an application 
special on grounds other than those 
referred to in paragraph (c) of this 
section must be accompanied by-the 
petition fee set forth: im § 1.17(4){(2)I. 

25. Section 1.103 is proposed to be 
amended by revising, paragraph (a) to 
read as follows: 
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§ 1.103 Suspension of action. 

(a) Suspension of-action by the Office 
will be granted for good and sufficient 
cause and for a reasonable time 
specified upon petition by the applicant 
and, if such cause is not the fault of the 
Office, the payment of the fee set forth 
in § 1 17(i)|(1)]. Action will not be 
suspended when a response by the 
applicant to an Office action is required. 

26 A new, undesignated center 
heading and new § 1.129 are proposed 
to be added to Subpart B—National 
Processing Provisions to read as follows: 


>Transitional Provisions 


§ 1.129 Transitional procedures for limited 
examination after final rejection and 
restriction practice. 

(a) An applicant in an application, 
other than for reissue or a design patent, 
that has been pending for at least two 
years as of the effective date of 35 U.S.C. 
154(a}(2), taking into account any 
reference made in such application to 
any earlier filed application under 35 
USC. 120, 121 and 365(c), is entitled to 

have a first submission entered and 
considered on the merits after final 
rejection under the following 
circumstances: The Office will consider 
such a submission, to the extent that it 
would have been entered and 
considered if made prior to final 
rejection, if the first submission is filed 
prior to or simultaneously with the 
filing of a notice of appeal and prior to 
abandonment of the application and the 
fee set forth in § 1.17(r) is paid within 
one month of any written notification 
from the Office refusing entry of the first 
submission and prior to abandonment of 
the application. If a subsequent final 
rejection is made in the application, 
applicant is entitled to have a second 
submission entered and considered on 
the merits after the subsequent final 
rejection under the following 
circumstances: The Office will consider 
such a submission, to the extent that it 
would have been entered and 
considered if made prior to final 
rejection, if the second submission is 
filed prior to or simultaneously with the 
filing of a notice of appeal of the 
subsequent final rejection and prior to 
abandonment of the application and a 
second fee set forth in § 1.17(r) is paid 
within one month of any written 
notification from the Office refusing 
entry of the second submission and 
prior to abandonment of the application. 
Any submission filed after a final 
rejection made in an application 
subsequent to the fee set forth in 
§ 1 17(r) having been twice paid will be 
treated as set forth in §1.116. A 


submission as used in this paragraph 
includes, but is not limited to, an 
information disclosure statement, an 
amendment to the written description, 
claims or drawings and a new 
substantive argument or new evidence 
in support of patentability. 

ot In an application, other than for 
reissue or a design patent, that has been 
pending for at least three years as of thé 
effective date of 35 U.S.C. 154(a)(2), 
taking into account any reference made 
in the application to any earlier filed 
application under 35.L S.C. 120, 121 
and 365(c), no requirement for 
restriction or for the filing of divisional 
applications shall be made or 
maintained in the application after the 
effective date, except where: 


(i) The requirement was first made in | 


the application or any earlier filed 
application under 35 U.S.C. 120, 121 
and 365(c) more than two months prior 
to the effective date; 

(ii) The examiner has not issued any - 
Office action in the application due to 
actions by the applicant; or 

(iii) The required fee for examination 
of each additionaf invention was not 
paid. 

(2) If the application contains more 
than one independent and distinct 
invention and a requirement for 
restriction or for the filing of divisional 
applications cannot be made or is 
withdrawn pursuant to this paragraph, 
applicant will be so notified and given 
a time period of one month from the 
notice to pay the fee set forth in § 1.17(s) 
for each independent and distinct 
invention claimed in the application in 
excess of one. If applicant does not pay 
the required fee for each additional 
invention in a timely manner, only the 
first claimed invention and those 
additional inventions for which the fee 
has been paid will be searched and 
examined. The additional inventions for 
which the required fee has not been 
paid will be withdrawn from 
consideration under § 1.142(b). An 
applicant who desires examination of an 
invention so withdrawn from 
consideration can file a divisional 
application under 35 U.S.C. 121. 

c) The provisions of this section shall 
not be applicable to any application 
filed on or after the effective date of 35 
U.S.C. 154(a)(2).< 

27. Section 1.139 is proposed to be 
added to read as follows: 


>§ 1.139 Revival of provisional application. 
(a) A provisional application which 
has been accorded a filing date and 
abandoned for failure to timely respond 
to an Office requirement may be revived 
so as to be pending for a period of no 
longer than twelve months from its 


filing date if it is shown to the 
satisfaction of the Commissioner that 
the delay was unavoidable. Under no 
circumstances will the provisional 
application be pending after twelve 
months from its filing date. A petition 
to revive an abandoned provisional 
application must be promptly filed after 
the applicant is notified of, or otherwise 
becomes aware of, the abandonment, 
and must be accompanied by: 

(1) The required response unless it 
has been previously filed; 

(2) The petition fee as set forth in 


— §1.17()); and 


(3) A showing that the delay was 
unavoidable. The showing must be a 
verified showing if made by a person 
not registered to practice before the 
Patent and Trademark Office. 

(b) A provisional application which 
has been accorded a filing date and 
abandoned for failure to timely respond 
to an Office requirement may be revived 
so as to be pending fora period ofno , 
longer than twelve months from its 
filing date if the delay was 
unintentional. Under no circumstances 
will the provisional application be 
pending after twelve months from its 
filing date. A petition to revive an 
abandoned provisional application must 
be: 

(1) Accompanied by the required 
response unless it has been previously 
filed; 

(2) Accompanied by the petition fee 
as set forth in § 1.17(m);. 

(3) Accompanied by a statement that 
the delay was unintentional. The 
statement must be a verified statement 
if made by a person not registered to 
practice before the Patent and 
Trademark Office. The Commissioner 
may require additional information 
where there is a question whether the 
delay was unintentional; and 

(4) Filed either: 

(i) Within one year of the date on 
which the provisional application 
became abandoned; or__. 

(ii) Within three months of the date of 
the first decision on a petition to revive 
under paragraph (a) of this section 
which was filed within one year of the 
date on which the provisional 
application became abandoned. 

(c) Any request for reconsideration or 
review of a decision refusing to revive 
a provisional application upon petition 
filed pursuant to paragraph (a) or (b) of 
this section, to be considered timely, 
must be filed within two months of the 
decision refusing to revive or within 
such time as set in the decision. 

(d) The time periods set forth-in this 
section cannot be extended, except that 
the three-month period set forth in 
paragraph (b)(4)(ii) of this section and 
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the time period set forth in paragraph (c) 
of this section may be extended under 
the provisions of § 1.136.< 

28. Section 1.177 is proposed to be 
revised to read as follows: 


§1.177 Reissue in divisions. 

The Commissioner may, in his or her 
discretion, cause several patents to be 
issued for distinct and separate parts of 
the thing patented, upon demand of the 
applicant, and upon payment of the 
required fee for each division. Each 
division of a reissue constitutes the 
subject of a separate specification 
descriptive of the part or parts of the 
invention claimed in such division; and 
the drawing may represent only such 
part or parts, subject to the provisions 
of §§ 1.83 and 1.84. On filing divisional 
reissue applicayions: they shall be 
referred to the Commissioner. Unless 
otherwise ordered by.the Commissioner 
upon petition and payment of the fee set 
forth in § 1.17(i)[(1)], all the divisions of 
a reissue will issue simultaneously; if 
there be any controversy as to one 
division, the others will be withheld 
from issue until the controversy is 
ended, unless the Commissioner shall 
otherwise order. 

29. Section 1.312 is proposed to be 
amended by revising paragraph (b) to 
read as follows: 


§ 1.312 Amendments after allowance. 
* * * * * 

(b) Any amendment pursuant to 
paragraph (a) of this section filed after 
the date the issue fee is paid must be 
accompanied by a petition including the 
fee set forth in § 1.17(i)[(1)] and a 
showing of good and sufficient reasons 
why the amendment is necessary and 
was not earlier presented. 

30. Section 1.313 is proposed to be 
amended by revising paragraph (a) to 
read as follows: 


~ 


§ 1.313 Withdrawal from issue. 

(a) Applications may be withdrawn 
from issue for further action at the 
initiative of the Office or upon petition 
by the applicant. Any such petition by 
the applicant must include a showing of 
good and sufficient reasons why 
withdrawal of the application is 
necessary and, if the reason for the 
withdrawal is not the fault of the Office, 
must be accompanied by the fee set 
forth in § 1.17(i){(1)]. If the application 
is withdrawn from issue, a new notice 
of allowance will be sent if the 
application is again allowed. Any 
amendment accompanying a petition to 
withdraw an application from issue 
must comply with the requirements of 
§ 1.312. 


* *« * * *x 


* 


31. Section 1.314 is proposed to be 
revised to read as follows: 


§ 1.314 Issuance of patent. 


If payment of the issue fee is timely 
made, the patent will issue in regular 
course unless the application is 
withdrawn from issue (§ 1.313), or 
issuance of the patent is deferred. Any 
petition by the applicant requesting a 
deferral of the issuance of a patent must 
be accompanied by the fee set forth in 
§ 1.17(i)({(1)} and must include a 
showing of good and sufficient reasons 
why it is necessary to defer issuance of 
the patent. 

32. Section 1.666 is proposed to be 
amended by revising paragraph (b) to 
read as follows: 


§ 1.666 Filing of interference settlement 
agreements. 


* * * * * 


(b) If any party filing the agreement or 
understanding under paragraph (a) of 
this section so requests, the copy will be 
kept separate from the file of the 
interference, and made available only to 
Government agencies on written 
request, or to any person upon petition 
accompanied by the fee set forth in 
§ 1.17(i)[(1)] and on a showing of good 
cause. 


* * * * * 


33. Section 1.701 is proposed to be 
added to subpart F to read as follows: 


>§ 1.701 Extension of patent term due to 
prosecution delay. 

(a) A patent, other than for designs, 
issued on an application filed on or after 
[the implementation date] is entitled to 
extension of the patent term if the 
issuance of the patent was delayed due 
to: 

(1) Proceedings under 35 U.S.C. 
135(a), and/or 

(2) The application being placed 
under a secrecy order under 35 U.S.C. 
181, and/or 

(3) Appellate review by the Board of 
Patent Appeals and Interferences or by 
a federal court under 35 U.S.C. 141 or 
145, if the patent was issued pursuant 
to a decision reversing an adverse 
determination of patentability and if the 
patent is not subject to a terminal 
disclaimer due to the issuance of 
another patent claiming subject matter 
that is not patentably distinct from that 
under appellate review. 

(b) The term ofa patent entitled to 
extension under paragraph (a) of this 
section shall be extended for the sum of 
the periods of delay calculated under 
paragraphs (c)(1), (c)(2) and (c)(3) of this 
section, to the extent that these periods 
are not overlapping, up to a maximum 
of five years. The-extension will run 


from the original expiration date of the 

patent unless an earlier expiration date 

is set by terminal disclaimer (§ 1.321). 
(c)(1) The period of delay under 


, * paragraph (a)(1) of this section for an 


application is the sum of the following 
periods, to the extent that the periods 
are not overlapping: 

(i) With respect to each interference, 
if any, in which the application was 
involved, the number of days in the 
period beginning on the date the 
interference was declared or redeclared 
to involve the application in the 
interference and ending on the date that 
the interference was terminated with 
respect to the application; and 

(ii) The number of days, if any, in the 
period beginning on the date 
prosecution in the application is 
suspended by the Patent and Trademark 
Office due to interference proceedings 
under 35 U.S.C. 135(a) not involving the 
application and ending on the date of 
the next Office communication 
reopening prosecution. 

(2) The period of delay under 
paragraph (a)(2) of this section for an 
application is the sum of the following 
periods, to the extent that the periods 
are not overlapping: 

(i) The number of days, if any, the 
application is maintained in a sealed 
condition under 35 U.S.C. 181; 

(ii) The number of days, if any, in the 
period beginning on the date of mailing 
of an examiner’s answer under § 1.193 
in the application under secrecy order 
and ending on the date the secrecy order 
and any renewal thereof is removed; 

(iii) The number of days, if any, in the 
period beginning on the date applicant 
is notified that an interference would be 
declared but for the secrecy order and 
ending on the date the secrecy order and 
any renewal thereof is removed; and 

tv) The number of days, if any, in the 
period beginning on the date of 
notification under § 5.3(c) and ending 
on the date of mailing of the notice of 
allowance under § 1.311. 

(3) The period of delay under 
paragraph (a)(3) of this section is the 
sum of the number of days, if any, in the 
period beginning on the date on which 
an appeal to the Board of Patent 
Appeals and Interferences was filed 
under 35 U.S.C. 134 and ending on the 
date of a final decision in favor of the 
applicant by the Board of Patent 
Appeals and Interferences or by a 
federal court in an appeal under 35 
U.S.C. 141 ora civil action under 35 
U.S.C. 145. 

(d) The period of delay set forth in 
paragraph (c)(3) of this section shall be 
reduced by: 

(1) Any time calculated pursuant to 
paragraph (c)(3) of this section before 
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the expiration of three years from the 
filing date of the first national 
application for patent presented for 
examination, and 

(2) Any time, as determined by the 
Commissioner, during which the 
applicant for patent did not act with due 
diligence. In determining the due 
diligence of an applicant, the 
Commissioner will examine the facts 
and circumstances of the applicant’s 
actions during the pendency period of 
the application to determine whether 
the applicant exhibited that degree of 
timeliness as may reasonably be 
expected from, and which is ordinarily 
exercised by, a person during the 
pendency period of an application.< 


PART 3—ASSIGNMENT, RECORDING, 
AND RIGHTS OF ASSIGNEE 


34. The authority citation for 37 CFR 
part 3 would continue to read as 
follows: 


Authority: 15 U.S.C. 1123; 35 U.S.C. 6. 


35. Section 3.21 is proposed to be 
revised to read as follows: 


§3.21 Identification of patents and patent 
applications. 

An assignment relating to a patent 
must identify the patent by the patent 
number. An assignment relating to a 
national patent application must 
identify the national patent application 
by the application number (consisting of 
the series code and the serial number, 
e.g., 07/123,456) [or the serial number 
and filing date]. An assignment relating 
to an international patent application 
which designates the United States of 
America must identify the international 
application by the international 
application number (e.g., PCT/US90/ 
01234). If an assignment >of a patent 
application filed under § 1.53(b)(1) or 
§ 1.62< is executed concurrently with, 
or subsequent to, the execution of the 
patent application, but before the patent 
application is filed, it must identify the 
patent application by its date of 
execution, name of each inventor, and 
title of the invention so that there can 
be no mistake as to the patent 
application intended. >If an assignment 
of a provisional application is executed 
before the provisional application is 
filed, it must identify the provisional 
application by name of each inventor 
and title of the invention so that there 
can be no mistake as to the provisional 
application intended.< 

36. Section 3.81 is proposed to be 
amended by revising paragraph (b) to 
read as follows: 


§3.81 Issue of patent to assignee. 


* * * * 


(b) If the assignment is submitted for 
recording after the date of payment of 
the issue fee, but prior to issuance of the 
patent, the assignee may petition that 
the patent issue to the assignee. Any 
such petition must be accompanied -by 
the fee set forth in § 1.17(i) [(1)] of this. 
chapter. 


Dated: December 5, 1994. 
Michael K. Kirk, 


Deputy Assistant Secretary of Commerce and - 


Deputy Commissioner of Patents and 
Trademarks. 


[FR Doc. 94-30312 Filed 12-9—94; 8:45 am] 
BILLING CODE 3510-16- 





37 CFR Parts:1 and 5 
[Docket No. 9410984298] 
RIN 0651-AA75 


Notice of Public Hearing and Request 
for Comments on 18-Month Publication 
of Patent Applications 


AGENCY: Patent and Trademark Office, 
Commerce. 

ACTION: Notice of public hearing and 
request for public comments. 


SUMMARY: The Patent and Trademark 
Office (PTO) requests public comment 
on issues associated with the 18-month 
publication of patent applications. 
Interested members of the public are 
invited to testify at a public hearing and 
to present written-comments on 
procedures for implementing 18-month 
publication, including the topics 
outlined in the supplementary 
information section of this notice. 
DATES: A public hearing will be held on 
Wednesday, February 15, 1995, in Room 
912, Crystal Park Two, 2121 Crystal 
Drive, Arlington, Virginia, starting at 
10:00 a.m. Those wishing to present oral 
testimony must request an opportunity 
to do so no Jater than February 13, 1995. 
Written comments on the topics 
presented in the supplementary section 
of this notice will be accepted by the 
PTO until February 17, 1995. 
ADDRESSES: Those interested in 
presenting written comments on the 
topics. presented in the supplementary- 
information, or any related topics, may 
mail their comments to the 
Commissioner of Patents and 
Trademarks, Washington, D.C. 20231, 
marked to the attention of Stephen G. 
Kunin, Deputy Assistant Commissioner 
for Patent Policy and Projects, or send 
them by facsimile transmission to (703) 
305-8825. 

Written comments should include the 
following information: 
—Name and affiliation of the individual 

responding; 





—An indication of whether comments 
offered represent views of the 
respondent's organization or are the 
respondent’s personal views; and 

—If applicable, information on the 
respondent’s organization, including 
the type of organization (e.g., 
business, trade group, university, non- 
profit organization). 

Parties offering testimony or written 
comments are asked to provide their 
comments in machine readable format. 
Machine-readable submissions may be 
provided as electronic mail messages 
sent over the Internet to early- 
pub@uspto.gov, or on a 3%-inch floppy 
disk formatted for use in either a 
Macintosh or MSDOS-based computer. 
Machine-readable submissions should 
be provided as unformatted text (e.g., 
ASCII or plain text), or aggfgrmatted text 
in one of the following file formats: 
Microsoft Word (Macintosh, DOS or 
Windows versions) or WordPerfect 
Macintosh, DOS or Windows versions). 

Requests to present oral testimony 
should be presented to Stephen G. 
Kunin by mail or facsimile, at the 
address listed above. No requests for 
presenting oral testimony will be 
accepted by phone or through electronic 
mail. 

Written comments and transcripts of 
the hearings will be available for public 
inspection on or about March 3, 1995, 
in Room 520 of Crystal Park One, 2011 
Crystal Drive, Arlington, Virginia. In 
addition, transcripts of the hearings and 


_ comments provided in machine 


readable format will be available on or 
about March 3, 1995, through 
anonymous file transfer protocol (ftp) 
via the Internet (address: ftp.uspto.gov). 
FOR FURTHER INFORMATION CONTACT: 
Stephen G. Kunin by telephone at (703) 
305-8850, by facsimile at (703) 305- 
8825, by electronic mail at 
rbahr@uspto.gov, or Jeffery V. Nase by 
telephone at (703) 305-9282, or by mai! 
marked to the attention of Stephen G. 
Kunin, addressed to the Commissioner 
of Patents and Trademarks, Washington, 
DC 20231. © 


SUPPLEMENTARY INFORMATION: 
1. Background 


Legislation was introduced, but not 
passed, in the 103rd Congress that 
would have required the publication of 
pending patent applications. Both S. 
1854, The Patent Simplification Act of 
1994, and S. 2488, The Patent 
Application Publication Act of 1994, 
had provisions directed to publishing 
patent applications after 18 months 
from an application’s earliest effective 
filing date. Copies of these bills may be 
obtained from the individuals identified 
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in the “For Further Information 
Contact” section of this notice. 

The PTO anticipates that legislation 
with an 18-month publication provision 
similar to S. 1854 and S. 2488 will be 
introduced in the 104th Congress. In - 
addition, the Secretary of Commerce 
and the Japanese Ambassador to the 
United States have exchanged letters in 
which the United States committed, 
among other things, to introduce 
legislation to provide for the publication 
of pending patent applications 18 
months after their effective filing date. 
The Japanese Government also 
committed to significant changes in its 
patent system. The United States 
committed to begin publishing patent 
applications by January 1, 1996. If 
Congress enacts this change, the PTO 
will need to implement the legislation 
quickly to meet the January 1, 1996, 
date set out in the exchange of letters. 
In the event legislation with an 18- 
month publication provision is enacted 
next year, public comments will greatly 
assist the PTO in formulating any notice 
of proposed rulemaking implementing 
the legislation. Specifically, the PTO is 
considering ways to implement possible 
legislative changes which would require 
- the PTO to publish all patent 
applications at 18 months from the 
filing date, including the earliest filing 
date for which a benefit is desired under 
35 U.S.C. 119, 120, 121, and/or 365. The 
PTO would publish sufficient 
information about pending applications 
to enable a knowledgeable reader to 
determine whether the technology 
described is relevant to the reader's 
interest. If such legislation is enacted, 
certain changes will be required in the 
way business is conducted both with 
and within the PTO. Accordingly, it is 
appropriate that the public be given an 
opportunity to comment prior to any 
rules being proposed. 

Currently, national patent 
applications are maintained in 
confidence by the PTO until a patent is 
granted as required by 35 U.S.C. 122. In 
accordance with 37 CFR 1.14(a), 
information regarding the status of any 
such application may be given to a third 
party when “the application has been 
identified by serial number in a 
published patent document or the 
United States of America has been 
indicated as a Designated State in a 
published international application, in 
which case status information such as 
whether it is pending, abandoned or 
patented may be supplied.” If 

legislation similar to S. 1854 or S. 2488 
is enacted into law, all pending 
applications filed on or after the 
effective date of the legislation, except 
for those under a 35 U.S. C. 181 secrecy 


order, will be published at 18 months 
from the earliest filing date for which a 
benefit is sought, unless the application 
has already issued as a patent. 

The earliest filing date for which a 
benefit is sought for purposes of 18- 
month publication of the application 
should not be confused with the filing 
date of an application for purposes of a 
20-year patent term. The date of filing 
in the legislation concerning a patent 
term of 20-years from the date of filing, 
as proposed, is the date on which the - 
application was filed in the United 
States, or, if the application contains a 
specific reference to an earlier filed 
application or applications under 35 
U.S.C. 120, 121 or 365(c), the date on 
which the earliest of such applications 
was filed. Although the benefit of a 
filing date under 35 U.S.C. 119, 365(a) 
or 365(b), including provisional 
applications as provided for in the 
proposed 20-year patent term 
legislation, will not be taken into 
account for purposes of a patent term of 
20-years from the date of filing, it will 
be taken ‘into account for purposes of 
publication of the application at 18 
months from the earliest filing date for. 
which a benefit is sought. 

In order to plan for implementation of 
publication at 18 months, certain issues ” 
must be resolved. For example: What 
will be published? Will access to the 
application file be available following 
publication? How will submissions of 
prior art by third parties be treated? 
Should there be a fixed time in which 
an applicant must claim priority under 
either 35 U.S.C. 119 or 120, or risk loss 
of priority or benefit of a previously 
filed application? 

PTO’s current planning approach to 
implement early publication is to create 
an electronic data base which captures 
the content of the paper application file. 
This electronic data base will be used to 
provide a source for (a) meeting 
publishing requirements for the 
applications, (b) providing a basis for 
electronic searching and retrieval of 
applications, and (c) providing a basis 
for producing copies of the-application 
file. It is currently contemplated that the 
publication of an application will take 
the form of publishing certain portions 
of the information in an application 
necessary to identify the technical 
subject matter of the application (a 
Gazette Entry) in a separate Gazette of 
Patent Application Notices, and a one- 
page paper document (a Patent 
Application Notice) containing similar 
information will be created for 
placement in the search files. It is 
further contemplated that public access 
will be provided to at least the 
bibliographical and technical content of 


the application (specification including 
claims and drawings) upon publication. 
The creation of an electronic data base 
which mirrors the content of the paper 
application file will provide the greatest 
degree of public access to the 
application, while causing the least 
disruption to the examination process. It 
is the PTO’s intention to have such an 
electronic data base in operation when 
the proposed legislation becomes 
effective. However, provisions for 
providing access to the paper 
application file may be necessary in the 
event that the electronic data base is not 
fully operational when applications are 
first published. Accordingly, some 
access to the paper application file may 
be necessary for a short period of time. 


Il. Issues for Public Comment 


Any interested member of the public 
is invited to testify and/or present 
written comments on any topic related 
to 18-month publication. The public 
was invited to comment on the 
advisability of introducing an 18-month 
publication procedure into the patent 
system of the United States in a public 
hearing conducted in October 1993. 
Accordingly, the public is encouraged to 
limit comments to the procedures that 
the PTO should adopt if an 18-month 
publication regime is enacted. 
Questions included at the end of this 
section are intended to illustrate the 
types of issues upon which the PTO is 
particularly interested in obtaining 
public comment. 


A. Creation of the Electronic Data Base 
1. Data Capturing Operation 


A data capturing operation will 
enable the creation of a data base 
containing image and text equivalent to 
the content of a paper application file. 
It is currently contemplated that those 
application materials not submitted in 
‘machine readable format will be image 
and/or optical character recognition 
(OCR) scanned by the PTO for entry into 
this electronic data base. The PTO 
currently contemplates that the content 
of the application as originally 
deposited in the PTO will be captured 
after the application is serialized, and 
application-related materials 
subsequently submitted will be 
captured after identification as directed 
to an existing application. Currently, the 
PTO accepts, either by hand-carried 
delivery or facsimile transmission, 
application related materials (e.g., ~ 
amendments, petitions) in locations 
other than the central mailroom (e.g., 
the various Examining Groups). Unless 
the PTO requires that all official 
application-related materials be 
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submitted at a central location (e.g., the 

.mailroom), the PTO will have to either 
(1) forward such application-related 
materials to a central! data capturing 
facility, or (2) provide data capturing 
facilities at every location at which 
application materials may be filed in the 
PTO. Notwithstanding the cost of either 
providing and operating numerous data 
capturing facilities, or routing all 
application-related materials to a central 
data capturing facility, the PTO is 
concerned that a decentralized 
operation will cause some application- 
related materials to elude capture onto 
this data base. See Question #1. 


2. Standard Application Format 


The creation of an electronic data base 
which mirrors the content of the paper 
application file will be facilitated if 
paper filed in the PTO are either (1) 
submitted in machine readable format 
or (2) specifically arranged for image 
_ and/or OCR scanning by the PTO for 
entry into this electronic data base. To 
facilitate the scanning of papers not 
submitted in machine readable format, 
the PTO is considering requiring some 
type of standard application format to 
increase scanning accuracy and 
significantly reduce data capture costs. 
The PTO requests comments on the 
advisability of a standard format and on 
the type or extent of a standard format. 
This standard format could take the 
form of (1) requiring only bibliographic 
data (e.g., title, inventor(s) name(s), 
address(es), etc.), representative, 
correspondence address, priority claims, 
be arranged in a standard format, (2) 
requiring bibliographic data and 
portions of the technical content of the 
application such as the abstract, claims, 
and drawings be arranged in a standard 
format, or (3} requiring that the entire 
application be arranged in a standard 
format. In addition, the standard format 
could include requiring standard paper 
sizes (8/2 by 11 inches and/or A4 only) 
for all application papers and/or 
requiring (1) that claims be located on 
a separate page from the specification, 
(2) special numbering for and/or spacing 
between each claim, or (3) that each 
claim be located on a separate page. See 
Question #2. 


B. Publication 
1. Publication Content 


The PTO has considered a number of 
options regarding what the pre-grant 
publication might contain. These 
options included publishing the 
following: 

i. Only the title and certain limited 
bibliographical data. 


ii. Something similar to what the 
Official Gazette provides for an issued 
patent: a drawing figure, representative 
claim and certain cate pcre data, 
perhaps also including the abstract or 
the abstract rather than a representative 
claim (a Gazette Entry). 

iii. The entire application as filed. 

iv. The entire application file as it 
exists at a fixed time before publication. 
Options (i) and (ii) contemplate that, 

subsequent to publication, access will 
be made available on demand to the 
content of the application (specification, 
claims and drawings), hereinafter 
“application content,” as of the filing 
date or some fixed time before 
publication. 

Option (iii) would require printing the 
entire application as filed (specification, 
claims, and drawings), costing 
substantially the same as the printing of 
the patent, and taking up considerable 
space in the search files. The costs and 
space requirements of option (iv) would 
be greater than those of option (iii), but 
option (iv) would provide the greatest 
amount of published information. At 
present, it is believed that 
implementation of option (ii), with 
access to the application content, will 
best serve the interests of both the PTO 
and the public. Costs will be minimized 
by keeping the published information to 
a single page and the impact on the 
public and examiners’ search files will 
be minimal, as compared to options (iii) 
and (iv). Furthermore, the information 
provided by option (ii) should be 
sufficient to enable the reader to make 
an educated decision as to whether 
‘detailed access” to the application 
itself is necessary. Option (i), although 
somewhat lower in cost, would most 
likely cause unnecessary requests for 
review of the application file since the 
published information would be limited 
to a title, which may not be reasonably 
indicative of the technical disclosure of 


, the application, much less what is 


actually being claimed. Present thinking 
is to publish a Gazette Entry in a 
separate Gazette of Patent Application 
Notices, provide access to the 
application content, and create a Patent 
Application Notice containing similar 
information for placement in the search 
files. See Question #3. 

The PTO also requests comments as to 
whether separate delivery of a copy of 
the published application information, 
i.e., the Gazette Entry or the Patent 
Application Notice, to the applicant is 
desirable. As the published information 
will be available in the Gazette of Patent 
Application Notices, and applicants will 
know from their own files what is 
published, it is unclear that the 
additional delivery of a copy of such 


information to the applicant justifies the 
additional costs, and thus fees, for 
providing such information. See 
Question #4. 


2. Publication Cut-Off Date 


The PTO is currently considering 
establishing a firm cut-off date at which 
time applicants must decide whether or 
not they wish their applications to be 
published, with the only alternative to 
publishing being abandonment of the 
application. Present thinking, based on 
experiences in the publishing of patents 
and SIRs, is that a cut-off time of 15 
months from the earliest filing date for 
which a benefit is sought would be 
necessary to assure publication at 18 
months. An applicant would have to 
notify the PTO of his or her wish to not 
publish, and thus abandon, the 
application by this cut-off date. The 
PTO recognizes that in certain instances 
an applicant may desire to maintain the 
invention as a trade secret if the z 
protection to be afforded, in light of the 
prior art considered by the examiner, is 
limited in nature. Examination before 
the examiner in most non-continuing 
United States origin applications should 
be concluded, and a first Office action 
should be issued in most applications, 
by this cut-off date. Nevertheless, in 
certain circumstances, an applicant may 
request accelerated examination such 
that in a non-continuing United States 
origin application, prosecution before 
the examiner should be complete by the 
cut-off date. 


3. Accelerated Examination 


Currently, the PTO will accelerate the 
examination of (make special) an 
application under the conditions set 
forth in 37 CFR 1.102, as described in 
M.P.E.P. § 708.02 and Petitioning to 
Make Applications Relating to 
Biotechnology Special, 1092 Off. Gaz. 
Pat. Office 55 July 15, 1988). It is 
contemplated that some applicants will 
desire an accelerated examination of 
their respective applications to obtain a 
final patentability determination prior 
to the critical publication cut-off date, 
when an applicant must decide whether 
to have the application published. Of 
course, increasing the number of 
accelerated examinations may diminish 
the availability or speed of accelerated 
examination to an individual applicant, 
as there will be more applications 
receiving an accelerated examination. 
This will further delay the examination 
of applications not provided with 
accelerated examination. In view of the 
potential value of an accelerated 
examination to an individual applicant, 
thought must be given as to whether (1) 
the current requirements for receiving 
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an accelerated examination are 
adequate, (2) accelerated examination 
also should be provided for a substantial 
fee, or (3) there is another alternative 
that would meet the needs of al! 
applicants. See Question #5. 


4. Recovery of Publication Costs 


The PTO estimates that 82 percent of 
the applications filed in Fiscal 1996 
would be published under the proposed 
legislation, and that it would require 
about $14 million in Fiscal 1996 to 
recover the costs of publishing these 
applications in accordance with option 
(ii) discussed above. If the proposed 
legislation provides the flexibility to the 
Commissioner to recover the costs of 
publication by adjusting the filing, 
issue, and maintenance fees, or by 
charging a separate publication fee, or 
by any combination of these methods, 
how should this cost be allocated among 
the various fees? Should the cost of 
publication be recovered through a 
separate publication fee per se, or 
should all or part be distributed among 
the filing, issue, and maintenance fees? 
In addition, fees assessed under 35 
U.S.C. 41{a) and (b), such as filing, issue 
and maintenance fees, are subject to a 
50 per cent small entity discount, 
whereas a publication fee may or may 
not be subject to a small entity discount. 
Accordingly, the manner of allocating 
the costs of publication will dictate the 
- relative proportion of the costs paid by 
large and small entities. See Question 
#6. 


5: Procedures for Collecting a 
Publication Fee 


If the legislation provides for charging 
a publication fee, how should the fee be 
callected, and what safeguards should 
be provided to ensure timely 
publication and prevent unnecessary 
loss of potential patent rights? The PTO 
contemplates that such a publication 
fee, if instituted, will be required prior 
to 15 months from the earliest filing 
date for which a benefit is sought, or, on 
filing, whichever is later, and that 
failure to timely submit this fee will 
result in abandonment and 
nonpublication of the application. The 
PTO may institute a regimen under 
which (1) an application will not be 
published unless the applicant 
affirmatively requests publication by 
paying the publication fee, or 
alternatively, (2) an application will be 
published unless the applicant 
affirmatively indicates that the 
application is not to be published, 
regardless of whether the publication 
fee is timely submitted. The PTO- 
recognizes that provisions for the 
acceptance of an unavoidably/ 


unintentionally delayed payment of this 
fee, vis-a-vis 37 CFR 1.316, would be 
desirable. 

Under either option, any applicant 
who did not timely submit the 
publication fee must petition for 
acceptance of a late publication fee to 
revive the application. Under option (2), 
the costs of publishing applications 
lacking the publication fee, but also 
lacking an affirmative statement that the 
applicant does not desire publication, 
will be passed to other applicants, 
unless the application is subsequently 
revived; however, this option will avoid 
the delay in publication inherent where 
an application is not published until a 
delayed publication fee is submitted for 
the application. See Question #7. 
Finally, there is a question as to whether 
the PTO should develop procedures for 
the withdrawal (and abandonment) of 
an application from publication 
subsequent to payment of the 
publication fee. 

C. Priority Rights 

It had been proposed in S. 2488 that 
“each application for patent shall be 
published * * * as soon as possible 
after the expiry of a period of 18 months 
from the earliest filing date for which a 
benefit is sought under this title.” Both 
35 U.S.C. §§ 119 and 120, as propesed 
in S. 2488, provided that the 


Commissioner (PTO) may determine the . 


period within which a claim for priority 
must be filed; however, 35 U.S.C. 119 
expressly requires that this period be 
during the pendency of the application. 
To enable the PTO to publish 
applications as soon as possible after 18 
months from the earliest priority date, 
the PTO must be aware of any claims for 
priority under 35 U.S.C. 119 or 120 as 
early as possible, preferably on filing of 
the application. The PTO contemplates 
requiring applicants to state any claim 
for priority under 35 U.S.C. 119 or 120 
on filing, but accepting late claims for 
priority with a surcharge. The PTO 
further contemplates establishing, by 
regulation, a fixed period, such as 
within 3 months of filing, within which 
late claims for priority under 35 U.S.C. 
119 or 120 will be accepted with a 
surcharge to avoid the loss of such claim 
for priority. The time period for 
claiming priority under 35 U.S.C. 119 
should be distinguished from the time - 
period for perfecting such claims, i.e., 
submitting a certified copy of the 
priority document, which would remain 
as set forth in 37 CFR 1.55{a}. In view 
of the potential for delaying the 
publication of an application by 
delaying the filing of a claim for 
priority, the PTO is considering a 
requirement that any late claim for 


priority be accompanied by a verified 
statement that the delay in submitting 
such claim was unintentional. See 
Question #8. 


D. Prior Art Effect of Published 
Application 


It had been proposed in S. 2488 that 
35 U.S.C. 102(e) will include “‘an 
application for patent, published 
pursuant to section 122({b), by another 
filed in the United States before the 
invention thereof by the applicant for 
patent” within its scope. Accordingly, a 
published application would have 
constituted prior art under 35 U.S.C. 
102(e) by the express terms in S. 2488. 
A published application will also 
constitute prior art for its entire 
disclosure as a “printed publication” 
under 35 U.S.C. 102{a) and (b) as of its 
publication date. Thus, a published 
application would have constituted 
prior art under 35 U.S.C. 102(e) by the 
express terms in S. 2488 as of its filing 
date, and also it would constitute prior 
art under 35 U.S.C. 102{a) and (b) as of 


_its publication date. Of course, the 


published application also would be 
available as prior art under 35 U.S.C. 
103. While the PTO does not currently 
contemplate publication of the entire 
application, the application content will 
be accessible to the public. In addition, 
the Gazette Entry in the Gazette of 
Patent Application Notices will 
categorize the application (title, abstract 
and/or claim, U.S. classification) so as 
to make the application sufficiently 
access ble to those interested in the art. 
In re Hall, 781 F.2d 897, 906, 228 USPQ 
453, 456 (Fed. Cir. 1986); see also, In re 
Wyer, 655 F.2d 221, 210 USPQ 790 
(CCPA 1981) (application available to 
the public as prior art, with an abstract, 
claim, and classification published); 
and compare, In re Cronyn, 890 F.2d 
1158, 13 USPQ2d 1070 (Fed. Cir. 1989) 
(undergraduate student thesis noi 
available as prior art where the thesis, 
while accessible to the public, was 
indexed or categorized only-by the 
author’s name, rather than by subject 
matter). 


As discussed above, it is currently 
contemplated that a Patent Application 
Notice will be placed in the search files. 


‘The PTO is undecided as to whether 


this Patent Application Notice should 
be removed from the search files if and 
when the application issues as a patent, 
or whether to include publication 
information on the issued patent. See 
Question #9. 
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E. Access to Published Applications 


1. Degree of Access 


Providing the public with access to 
the application content as originally 
filed will serve the legislative purpose 
of more rapid dissemination of the 
technical content of a patent 
application. Additional access to papers 
filed by an applicant, or issued by the 
PTO, will not add to the disclosure of 
the technical content of an application, 
but would be useful for (1) determining 
the metes and bounds of the invention 
claimed in an application, such that 
persons could ascertain their potential 
liability for infringement should the 
application issue as a patent, and (2) 
participating in the prosecution of the 
application, e.g., submitting prior art or 
a protest in the application. Unless the 
contemplated electronic data base is in 
operation when the proposed legislation 
becomes effective, or contingency 
arrangements permitting equivalent 
access to the application content are 
developed, any access to a pending 
application will require the removal of 
the application file from the examiner to 
allow copying of the accessible portions. 
The degree of access provided to 
pending applications may well have an 
adverse impact on the examination 
process by increasing the pendency of’ 
applications. Balancing the desires for 
reasonable access to applications 
subsequent to publication with the 
continued desirability for limiting 
pendency of applications, the PTO 
currently contemplates that access will 
be limited to the content of the 
originally filed application papers as 
amended prior to the 15th month from 
the earliest filing date for which a 
benefit is sought, or, on filing, 
whichever is later. In other words, 
publication of the application at 18 
months would entitle any member of 
the public to purchase a copy of the 
application (specification, claims, and 
drawings) as amended at a point in time 
prior to publication. Other options 
regarding access to the application file 
after publication include access to the 
entire content of the application file 
from filing up to the date of publication, 
or continuing access to the application 
file after publication, including all 
papers contained in the file wrapper 
from filing to grant to the patent. As 
access is increased, more information 
about the court of prosecution is 
available to the public, but the 
opportunity for disruption of the 
examination process, and the 
opportunity for increased costs and 
pendency, also increases. See Question 
#10. Finally, the PTO also requests 
comments on whether, subsequent to 





‘publitalion: access should be provided 
to (1) the assignment records of an 
application, or (2) the deposit of 
biological materials as set forth in 37 
CFR 1.802 et.seq. See Questions #11 and 
#12. The PTO currently contemplates 
that access fees, either for copying the 
paper application file, or searching and 
copying information from an electronic 
data base, will be required to 
compensate for the costs of providing 
these services. 


2. Submission of Amendments 


The current procedures for entering 
amendments into applications 
sometimes cause errors in the entry of 
amendments into applications and in 
the printing of applications as patents. 
To facilitate the accurate entry of 
amendments into applications and the 
printing of applications as patents, as 
well as the understanding of the 
applications (specification, claims, and 
drawings) by a person seeking access, 
the PTO is also considering altering the 
current procedures for entering 
amendments into applications. The 
procedures for entering amendments 
into an application could take the form 
of requiring (a) substitute paragraphs of 
specification and the complete rewriting 
of any amended claim, (b) substitute 
pages or sheets of specification, 
drawings or claims, or (c) replacement 
of the entire application. See Question 
#13. 


F. Third Party Activity 


The current protest practice as 
provided for in 37 CFR 1.291 and 
M.P.E.P. Section 1901 et seq. requires 
that the protest identify the application 
under protest by application number or 
serial number and filing date and 
include a listing of ali patents, 
publications or other information relied 
upon, a concise explanation of the 
relevance of each listed item, an English 
translation of non-English language 
documents and be accompanied by a 
copy of each document. In addition, the 
protest papers must reflect that a copy 
of the same has been served upon the 
applicant or upon the applicanit’s 
attorney or agent of record, or be filed 
with the PTO in duplicate in the event 
that service is not possible. It is 
important that any protest against a 
pending application specifically 
identify the application with as much 
detail as possible. 

In 1974, a Trial Voluntary Protest 
Program (TVPP), which included two 
trial programs, was undertaken by the 
PTO. A total of 6,745 applicants were 
given the opportunity to participate in 
the TVPP. In response, 1,970 or 29.2 
percent of the applicants elected to 


participate. Protests were subsequently 
filed in 128, or 6.5 percent, of the 1,970 
published applications. Prosecution was 
re-opened in eighty, or 62.5 percent, of 
the protested applications. The 
pendency of published applications 
which were not protested was delayed 
by 6 to 8 months. The pendency of 
protested applications was further 
delayed for varying periods. 

As noted above, 6.5 percent of all of 
the TVPP applications were protested. If 
we assume that ten (10) percent of the 
published applications are protested 
this would lead to a dramatic increase 
of protests. In fact, the ten (10) percent 
figure may be on the low side, since the 
claims in the TVPP applications were in 
allowable condition. As of the 
contemplated cut-off date, many of the 
applications may not, as yet, have 
isolated the metes and bounds of 
allowable subject matter. 

The PTO requests comments as to 
when the submission of prior art by 
third parties should be permitted 
subsequent to publication of the 
application. Traditionally, applications 
are maintained in secrecy during their 
entire prosecution, thus rendering the 
entire prosecution of an application ex 
parte. Nevertheless, the third party 
submission of prior art may improve the 
quality of issued patents by providing 
examiners with the best prior art. 
Should it be considered desirable to 
substantially maintain the ex parte 
nature of application prosecution, it is 
unclear as to what limits should be 
placed on the submission of prior art by 
third parties. 

As the prosecution of an application 
may be closed (under final rejection of 
Notice of Allowance) at the time of 
publication, the time periods for the 
submission or prior art by third parties 
must be limited to avoid delays in 
prosecution. In addition, the PTO 


‘requests comments on whether to stay 


the proceedings for a set period 
following the publication of the 
applications to permit the third party 
submission of prior art. Providing any 
time period subsequent to the 
publication of an application for the 
submission of prior art by third parties 
could result in the reopening of 
prosecution in an application. Such 
continued prosecution of applications, 
if permitted, would lead to increases in 
pendency, the averse effects of which 
will be further exacerbated under a 20- 
~ atent term regime. 

e submission of prior art in a 
ek wn application by third parties is 
considered desirable, what procedures 
should be adopted to accommodate 
such submission and take advantage of 
its potential benefits? In addition, a 
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specific time period, e.g., the earlier of 
the mailing of a Notice of Allowance in 
the application or two months after 
publication of the application, must be 
established during which prior art may 
be submitted to ensure its consideration. 
‘The PTO currently contemplates that 
prior art submitted outside this time 
period by third parties would simply be 
placed in the application filé. Finally, 
the PTO does not currently contemplate 
providing third parties with any 
opportunity that would amount to an 
opposition proceeding. See Question 
#14 : 


Ill. Questions 


1 Should the PTO require that all 
official application-related materials be 
delivered to a central location? 
Specifically, what problems would a 
requirement that all official application- 
related materials be delivered to a 
central location cause? 

2. Should the PTO adopt a standard 
application format? If so, what portions 
of the application papers should the 
PTO require be submitted in a standard 
size and/or format, and what sanction 
. g., surcharge) should be established 
for the failure to comply with these 
requirements? 

3 Assuming that the entire 
application is not published, what 
information concerning the application 
should be published in the Gazette of 
Patent pe Fy aN Notices? 

4 Should the patent applicant receive 
a copy of the published application— 
‘either published notice and/or 
application content at time of 
publication? 

5. Should the PTO permit an 
accelerated examination? If so, under 
what conditions? 

6. Since the cost for publishing 
applications must be recovered from 
fees, how should the cost of publication 
be allocated among the various fees, 
including the possibility of charging a 
separate publication fee? 

7 Should the PTO require an 
affirmative communication from a 
patent applicant indicating that the 
applicant does not wish the application 
to be published, or should failure to 
timely submit a publication fee be taken 
as instruction not to publish the 
application? That is, should an 
application be published unless the 
applicant affirmatively indicates that 
the application is not to be published, 
regardless of whether a publication fee 
has been submitted? What latitude 
should the PTO permit for late 
submission of a publication fee? 

8. The delayed. filing of either a claim 
for pnority under 35 U.S.C. 119 or 120 
mav result in thedelayed publication of 


the application. Should priority or 
benefit be lost if not made within a 
reasonable time after filing? What 
latitude should the PTO permit for late 
claiming of priority or benefit? 

9. Once the patent has issued, should 
the paper document containing 

‘ information similar to that published in 
the Gazette of Patent Application 
Notices, i.e., the Patent Application 
Notice, be removed from the search 
files, and should publication 
information be included on the issued 
patent? 

10. After publication, should access to 
the content of the application file be 
limited to the originally filed 
application papers? If not, what degree 
of access should be permitjed? Should 
access be limited to the content before 
publication, or should it extend to 
materials added after publication? 

11. After publication, should 
assignment records of a published 
application also be made accessible to 
the public? 

12. After publication, should access 
include the deposit of biological 
materials as set forth in 37 CFR 1.802 et 
seq.” 

13. What types of problems will be. 
encountered if all amendments must be 
made by (a) substitute paragraphs and 
claims, (b) substitute pages, or (c) 
replacement of the entire application? 

14. Should protest procedures be 
modified to permit the third party 
submission of prior art only prior to a 
specific period after publication of the 
application? What action should be 
taken with respect to untimely 
submissions by a third party? 

Dated: December 5, 1994. 

Michael K. Kirk, 
Deputy Assistant Secretary of Commerce and 


Deputy Commissioner of Patents and 
Trademarks. 


[FR Doc. 94—30311 Filed 12-9-94; 8-45 am] 
BILLING CODE 3510-16-M 








FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Part 63 

[CC Docket No. 87-266; FCC 94-269] 
Telephone Company-Cable Television 
Cross-Ownership Rules, and 


Regulatory Procedures for Video 
Dialtone Service 


AGENCY: Federal Communications 
Commission. 


ACTION: Notice of proposed rulemaking. 





SUMMARY: In a Third Further Notice of 
Proposed Rulemaking in Common 


Carrier Docket 87-266, the Commission 
requested information and comment on: 
Mechanisms for addressing the apparent 
short-term constraints on the 
expandability of analog channel 
capacity; modifications to the 
Commission’s prohibition on 
acquisition of cable facilities and a 
corresponding modification to the 
Commission’s non-ownership affiliation 
rules; proposals that the Commission 
require or permit local exchange carriers 
(LECs) to provide preferential video 
dialtone access or rates to certain classes 
of video programmers; and possible 
changes to the Commission’s rules 
governing pole attachments and conduit 


_ rights. Each of the comment and 


information requests described herein 
are necessary to enable the Commission 
to consider further refinements to its 
existing rules and policies governing 
video dialtone. 

DATES: Comments must be submitted on 
or before December 16, 1994. Reply 
comments are due on January 17, 1995. 
ADDRESSES: Comments and Reply 
Comments may be mailed to the Office 
of the Secretary, Federal 
Communications Commission, 
Washington, DC 20554. 

FOR FURTHER INFORMATION CONTACT: Jane 
Jackson (202) 418-1593 or Gary Phillips 


- (202) 418-1573, Common Carrier 


Bureau, Policy and Program Planning 
Division. 

SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Third Further Notice of 
Proposed Rulemaking in Common 
Carrier Docket 87-266: Telephone 
Company-Cable Television Cross- 
Ownership Rules, Sections 63.54-63.58, 
adopted October 20, 1994, and released 
November 7, 1994. The complete text of 
this Third Further Notice of Proposed 
Rulemaking is available for inspection 
and copying, Monday through Friday, 9 
a.m.—4:30 p.m., in the FCC Reference 
Room (Room 239), 1919 M Street, NW., 
Washington, DC 20554. The complete 
text of the Third Further Notice of 
Proposed Rulemaking may also be 
purchased from the Commission’s copy 
contractor, International Transcription 
Services, 2100 M Street NW., Suite 140, 
Washington, DC 20037, (202) 857-3800. 


Synopsis of Third Further Notice of 
Proposed Rulemaking 


A. Capacity Issues 


1. In its Section 214 application, GTE 
Service Corporation (GTE) has proposed 
a video dialtone system that would 
make extensive use of digital capacity. 
GTE proposes a platform with 
approximately 168 compressed digital 
channels, 80 analog channels, and 4 
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reverse analog channels. Programmer- 
customers on GTE’s platform would 
have the option of delivering to GTE an 
analog signal or a digital signal. If a 
programmer-customer delivered an 
analog video signal, GTE would either 
modulate this signal onto an analog 
channel, or encode and multiplex this 
signal input onto a digital bit stream. 
The analog signal or digital bit stream 
would then be delivered over the video 
dialtone network. To access ali channels 
and services offered on the platform, 
GTE’s proposal requires end user 
subscribers to purchase or rent a set-top 
converter, both because the converter is 
needed to view compressed digital 
video signals on today’s televisions and 
because some channels may be 


encrypted. 

2. the Commission sought comment 
on the merits of the GTE approach or. . 
some variation of it as a way of meeting 
its capacity and expandability goals. 
Parties commenting on this approach 
should address, in particular, the 
technical, economic, and operational 
feasibility of digital equipment and 
facilities. For example, the Commission 
sought comment on whether digital 
compression and transmission 
equipment will be commercially 
available on a broad scale in the near 
future, and on the quality of compressed 
digital video. The Commission also 
sought comment on the costs of digital 
equipment. Likewise, the Commission 
sought comment on the cost of set-top 
converters and on whether and when, 
given these costs, it should require LECs 
to employ all-digital video dialtone 
systems. In addition, the Commission 
sought. comment on the impact of such 
an approach on low-income subscribers. 

3. The Commission also sought 
comment on methods or arrangements 
for promoting more efficient use of 
analog channel capacity. In order to 
make more efficient use of this analog 
capacity, and to comply with the 
Commission’s rules, four LECs have 
proposed “channel sharing 
arrangements.” The stated purpose of 
these analog channel sharing 
mechanisms is to maximize use of? 
analog capacity by avoiding carriage of 
the same video programming on more 
than one analog channel, thereby 
making video dialtone more attractive 
and available to multiple video 
programmers, and more marketable to 
consumers. Generally, channel sharing 
arrangements would make available to 
all programmer-customers subscribing 
to the basic platform the programming 
on shared individual channels or blocks 
of channels. In turn, the shared 
channels could be made part of the 
programmers’ general service offering. 


4. The Commission tentatively 
concluded that channel sharin 
mechanisms, if properly structured, can 
offer significant benefits to consumers, 
programmer-customers, and video 
dialtone providers, while remaining 
consistent with the requirements of the 


- cross-ownership provisions of the 1984 


Cable Act. For example, these 


arrangements could increase the number: 


of video programmers on the platform, 
thus creating diverse programming 
options. In addition, they would enable 
multiple video programmers to offer full 
service packages to consumers. Channel 
sharing arrangements would also 
maximize use of the platform by 
programmer-customers, thereby 
benefitting video dialtone providers. 

5. At the same time, the Commission 
recognized that, depending upon how 
they are structured, these arrangements 
can raise significant legal and policy 
issues. The Commission believes that 
the public interest would be well-served 
by the establishment of specific rules 
and policies to govern channel sharing 
arrangements. To this end, the 
Commission sought comment on the 
following issues: First, if channel 
sharing is permitted, who should 
structure or administer shared 
channels—the LEC, a programmer- 
customer, a consortium of programmer- 
customers, or an independent third 
party? In this regard, the Commission 
sought comment on the role that LECs 
may play in structuring or administering 
channel sharing arrangements without 
violating the cross-ownership 
provisions. If the Commission were to 
conclude that video programmers 
should play a role in administering 
shared channel mechanisms, it also 
proposed to modify its rule probibiting 
video programmers from jointly 
operating, with a LEC, a basic video 
dialtone platform. Second, what criteria 
should be used to select the shared 
channel administrator? Third, how 
should programming be selected for the 
shared channels? Fourth, the 
Commission sought comment on the 
terms and conditions on which shared 
channels should be made available to 
programmer-customers. Finally, the 
Commission sought comment on any 
other relevant issue regarding channel 
sharing arrangements. The Commission 
does not intend at this time to prescribe 
one kind of sharing arrangement, but to 
establish rules and policies that will 
ensure that any such arrangement will 
further the public interest and remain 
consistent with the 1984 Cable Act. Nor 
does it intend to defer consideration of 


Section 214 applications proposing 


channel sharing arrangements pending 


the development of rules and policies 
governing such arrangements. Rather, 
the Commission will address those 
proposals on a case-by-case basis. 
Section 214 authorizations will, 
however, be conditioned on compliance 
with any subsequent rules that the 
Commission may adopt with respect to 
channel sharing mechanisms. 


B. Modifications to the Commission's 
Prohibition on Acquisition of Cable 
Facilities 

6. The Commission also sought 
comment on possible modifications to 
its prohibition on the acquisition by 
telephone companies of cable facilities 
in their telephone service area for 
provision of video dialtone. The 
Commission noted that while this 
prohibition generally promoted 
facilities-based competition for video 
services, the prohibition serves little 
purpose in markets that are incapable of 
supporting two video delivery systems. 
Indeed, the Commission expressed 
concern that in these markets, the 
prohibition would preclude the 
establishment of video dialtone service, 
denying consumers its benefits. 

7. The Commission therefore sought 
comment on appropriate modifications 
to its prohibition that would permit 
acquisitions of cable facilities in 
markets in which two wire-based multi- 
channel video delivery systems are not 
viable, while preserving the ban in other 
markets. Specifically, the Commission 
sought comment on criteria that would 
permit it to identify those markets in 
which two wire-based multi-channel 
video delivery systems would likely not 
be viable. 

8. The Commission proposed to 
amend its prohibition so that LECs 
would be permitted to purchase cable 
facilities in markets that meet these 
criteria. Alternatively, these criteria 
could serve as the basis for a 
presumption that a request for waiver of 
the prohibition would be granted. The 
Commission tentatively concluded that 
LECs proposing to purchase cable 
facilities in their service area must 
identify the facilities to be purchased in 
their Section 214 application and 
demonstrate that the area served by 
those facilities meets the Commission’s 
established criteria. The Commission 
sought comment on these proposals and 
on any other proposals parties might 
offer that would accomplish the same 
ends. 

9. The Commission also proposed to 
amend its rules to permit LECs and 
cable operators jointly to construct a 
video dialtone system in those areas in 
which the Commission permits LECs to 
acquire cable facilities f6f use in 
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providing video dialtone. Permitting 
joint construction of video dialtone 
systems in such areas and shared costs 
of video dialtone might, in fact, 
encourage the deployment of advanced 
facilities in areas that otherwise might 
lack them. The Commission sought 
comment on its proposal to permit joint 
construction of video dialtone systems 
in areas in which the acquisition ban is 
lifted. 


-C. Preferential Access Proposals 


10. The Commission sought comment, 
first, on whether it legally can, and 
should, mandate preferential video 
dialtone treatment for commercial 
broadcasters or for certain classes of 
PEG or not-for-profit video 
programmers. The Commission has 
authorized preferential treatment of 
certain classes of consumers when such 
treatment is justified by a compelling 
showing of need and public policy 
concerns. The Commission invited 
parties to comment on whether there are 
public policy reasons to mandate 
preferential treatment for commercial 
broadcasters, or for certain types of PEG 
or not-for-profit programmers, such as, 
‘for example, noncommercial 
educational programmers. Parties 
addressing this issue were instructed to 
describe any such reasons with 
specificity, as well as the adequacy or ~ 
inadequacy of alternative means of 
providing public support for such 
programmers, such as grants and direct 
subsidies. Parties were also instructed to 
address whether mandated preferences 
for certain types of programmers would 
be consistent with the First Amendment 
and the Supreme Court’s decision in 
Turner v. FCC, as well as with Title I 
of the Act, including Sections 201(b) 
and 202(a). 

11. The Commission also invited 
parties to suggest a definition of the 
programmers they believe any such 
mandate should cover. Specifically, to 
the extent that any policy of preferential 
treatment would be based upon a 
finding of need, the Commission sought 
comment on how such a policy could be 
fashioned to target not-for-profit video 
programmers most in need of 
preferential treatment. The Commission 
also sought comment on appropriate 
affiliation rules that might be part of any 
such need-based test to ensure that. 
video programmers that have certain 
affiliations with nonqualifying entities 
do not receive preferential treatment. In 
addition, the Commission sought 
comment on whether preferential 
treatment should be available to any 
not-for-profit programmer meeting a 
means test or to only those programmers 
offering certain types of programming, 


such as educational programming. 
Parties should also address the First 
Amendment implications of any such 
classifications, as well as how such 
classifications would be administered. 
For example, parties should discuss 
whether a LEC role in determining 
eligibility of specific video programmers 
for preferential treatment would be 
consistent with the common carrier 
framework governing video dialtone, the 
cross-ownership provisions of the 1984 
Cable Act, and relevant case law. 

12. Finally, the Commission sought 
comment on the type and amount of 
preference that should be mandated, in 
the event that it decided to prescribe 
preferential treatment for certain 
programmers. Parties should address, in 
particular, whether preferential access is 
necessary, or whether discounted rates 
alone would meet public policy goals. 
Parties should also address how much 
of a preference should be granted. For 
example, parties advocating preferential 
rates should address how those rates 
should be calculated. The Commission 
noted that one possibility would be to 
base preferential rates on an incremental 
cost standard, whereby video 
programmers eligible for preferences 
would pay only for the incremental 
costs tothe LEC of providing channel 
capacity to such programmers. The 
Commission sought comment on this 
proposal and on any other proposal for 
implementing a preferential treatment 
policy. 

13. The Commission sought comment, 
second, on whether to permit LECs 
voluntarily to provide certain 
programmers with preferential 
treatment on LEC video dialtone 
platforms. The Commission sought 
comment on these “will carry” 
proposals. In addition, the Commission 
sought comment on whether it should 
permit LECs voluntarily to provide 
other forms of preferential treatment. 
For instance, should the Commission 
permit LECs to offer preferential access 
or rates only to not-for-profit video 
programmers? Should the Commission 
permit LECs to reserve capacity for local 
broadcast stations and PEG : 
programmers at reduced rates? With 
respect to all proposals for voluntary 
LEC provision of preferential treatment, 
the Commission sought comment on 
whether a permissive policy toward 
preferential access to video dialtone 
would be consistent with the First 
Amendment and the Supreme Court's 
decision in Turner v. FCC. The 
Commission also sought comment on 
whether these proposals would or could 
be consistent with Sections 201(b) and 
202(a) of the Act, and, if so, under what 
circumstances. The Commission invited 


comment as well on whether such 
proposals are consistent with the 
common carrier framework governing 
video dialtone, the 1984 Cable Act, and 
relevant case law, including NCTA v. 
FCC. In addition, the Commission 


* sought comment, as it did for mandatory 


preferential treatment, on all the issues 
entailed in identifying the categories of 
customers eligible for preferential 
treatment. 

Finally, the Commission sought 
comment on whether these proposals, 
assuming they are lawful, would further 
the public interest. 


D. Pole Attachments and Conduit Rights 


14. The Commission also requested 
comment on whether it should adopt 
additional rules with respect to pole 
attachments and conduit rights. Section 
63.57 of the Commission rules requires 
LECs seeking to provide channel service 
to show in their Section 214 
applications that the cable system for 
which the LECs would be providing 
channel service had available, within 
the limitations of technical feasibility, 
pole attachment rights or conduit space 
‘sat reasonable charges and without 
undue restrictions on the uses that may 
be made of the channel by the 
operator.”’ The rule seeks to prevent 
LECs from denying cable systems 
reasonable access to their pole or 
conduit space for the purpose of 
preventing competition from these cable 
systems. The Commission sought 
comment on whether a similar rule 
should apply to LECs providing video 
dialtone service. Commenting parties 
were instructed to address whether 
LECs have the incentive and ability to 
leverage their control over pole 
attachments or conduit rights to prevent 
facilities-based competition by video 
programmers to the LECs’ video 
dialtone platforms. Advocates of a rule 
in this area were instructed to propose 
specific language, and to explain how 
the rule would prevent anticompetitive 
behavior. 


Initial Regulatory Flexibility Analvsis 
Statement 


15. Pursuant to the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 601- 
612, The Third Further Notice of 
Proposed Rulemaking, seeking comment 
and information with respect to the 
Commissions’s rules to require or 
permit LECs providing video dia!tone to 
grant preferential access or rates to 
certain classes of video programmers, 
may directly impact entities that are 
small business entities, as defined in 
Section 602(3) of the Regulatory 
Flexibility Act. Granting certain smal] 
video programmers preferential access 
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to or rates on the video dialtone 
platform can have a positive impact on 
those entities by facilitating their 
provision of video programming to 
subscribers. On the other hand, 
preferential access or rates for certain 
small entities may negatively impact 
those small entities that do not receive 
preferential treatment. 

16. The Secretary shall send a copy of 
the Third Further Notice of Proposed 
Rulemaking, including the Initial 
Regulatory Flexibility analysis, to the 
Chief Counsel for Advocacy of the Small 
Business Administration in accordance 
with paragraph 603(a) of the Regulatory 
Flexibility Act, Pub. L. No. 96-354, 94 
Stat. 1164, 5 U.S.C. 601 et seq. (1981). 


Ordering Clauses 


17. It is ordered that, pursuant to 
Sections 1, 4, 201-205, 215, and 218 of 
the Communications Act of 1934, as 
amended, 47 U.S.C, 151, 154, '201—205, 
215, 218 a Third Further Notice of 
Proposed Rulemaking is hereby 
adopted. 

18. It is further ordered that, the 
Secretary shall send a copy of the Third 
Further Notice of Proposed Rulemaking, 
including the regulatory flexibility 
certification, to the Chief Counsel for 
Advocacy of the Small Business 
Administration, in accordance with 
paragraph 603(a) of the Regulatory 
Flexibility Act, 5 U.S.C. 601 et.seq. 
(1981). 

List of Subjects in 47 CFR Part 63 

Cable television, Communications 
common carriers, Reporting and 
recordkeeping requirements, Telephone, 
Video Dialtone. . 

Federal Communications Commission. 
William F. Caton, 

Acting Secretary. 

IFR Doc. 94—30242 Filed 12-9-—94; 8:45 am] 
BILLING CODE 6712-01-M 





47 CFR Part 90 


[PR Docket No. 93-144 and PP Docket No. 
93-253; DA 94-1326] 


Facilitation of Future Development of 
SMR Systems in the 800 MHz 
Frequency Band; implementation of 
Section 309(j) of the Communications 
Act—Competitive Bidding, 800 MHz 
SMR 


AGENCY: Federal Communications 
Commission. 
ACTION: Proposed rule; extension of 
time. 


SUMMARY: On November 4, 1994, the 
Commission released a Further Notice — 
of Proposed Rule Making, FCC 94-271, 





59 FR 60111, published November 22, 
1994, concerning establishment of a 
flexible regulatory scheme and 
competitive bidding procedures for 
Specialized Mobile Radio (SMR) 
systems in the 800 MHz band. 

In order to provide sufficient time for 
members of the SMR industry to have 
the opportunity to reach consensus 
about the proposals presented in this 
proceeding, this Order extends the 
deadlines for comments and reply 
comments. 

DATES: Comments must be filed on or 
before January 5, 1995 and reply 
comments must be filed on or before 
January 20, 1995. 

ADDRESSES: Federal Communications 
Commission, 1919 M Street NW., 
Washington, DC 20554. 

FOR FURTHER INFORMATION CONTACT: 
D’wana R. Speight, Land Mobile and 
Microwave Division, (202) 632-7125. 


SUPPLEMENTARY INFORMATION: 


Order Extending Comment and Reply 
Comment Period 


Adopted: November 28, 1994. 

Released: November 28, 1994. 

By the Chief, Land Mobile and 
Microwave Division: 

1. We have received requests from the 
American Mobile Telecommunications 
Association, Inc. (““AMTA”} and SMR 
WON for an extension of time for filing 
Comments and Reply Comments in 
response to the Further Notice of 
Proposed Rule Making in this 
proceeding.! AMTA’s motion, filed on 
November 22, 1994, requests that the 
Commission extend the deadlines for 
filing comments and reply comments 
(currently December 5, 1994 and 
December 20, 1994, respectively) by 30 
days. SMR WON’s motion, filed on 
November 21, 1994, requests that the 
deadlines be extended by 60 days. To 
date, no opposition to either request has 
been filed. 

2. AMTA seeks a 30-day extension so 
that it may work with its members, who 
represent a broad cross-section of small 
and large Specialized Mobile Radio 
(SMR) providers, to achieve consensus 
regarding the numerous and complex 
issues raised by the Further Notice. 
AMTA observes that the proposals 
presented in the Further Notice would 
have “‘significant, yet different, 


' Further Notice of Proposed Rule Making, 
Amendment of Part 90 of the Commission’s Rules 
to Facilitate Future Development of SMR Systems 
in the 800 MHz Frequency Band and 
Implementation of Section 309(j) of the 
Communications Act—Competitive Bidding, 800 
MHz SMR, PR Docket No. 93-144 and PP Docket 


No. 93-253, FCC 94-271, adopted October 20, 1994, 


released November 4, 1994, 59 FR 60111, published 
November 22, 1994 (Further Notice). 


implications for those intending to 
provide wide-area services versus those 
who.plan to maintain their systems in 

a more traditional configuration.” As a 
result, AMTA contends that it is 
imperative that the SMR industry be 
given sufficient time not only to 
evaluate the proposals fully but also to 
seek a consensus on as many issues as 
possible. . 

3. SMR WON, a new organization 
representing SMR operators in smaller 
markets and rural areas, states that a 60- 
day extension is needed so that its 
consultants may prepare economic and 
engineering studies that it intends to 
rely on in filing comments. SMR WON 
also contends that additional time is 
necessary to achieve industry consensus 
given the current disagreements among 
members of the industry about issues 
raised in this proceeding. 

4. We agree with both AMTA and 
SMR WON that the public interest 
would be served by granting an 
extension so that members of the SMR 
industry have the opportunity to reach 
consensus about the proposals 
presented in this proceeding. Both 
parties indicate that discussions among 
industry members are under way, but 
that the current comment deadlines do 
not allow sufficient time for consensus 


- positions to develop. We therefore agree 


with AMTA that a 30-day extension of 
the comment period is appropriate. We 
emphasize that in granting this 
extension, we expect SMR industry 
representatives to use the additional 
time productively to seek a consensus 
on as many issues as possible and to 
ensure that the Commission receives 
thorough and well-reasoned comments 
on all issues in this proceeding. 

5. We also decline to grant SMR 
WON’s request for a 60-day extension. 
SMR WON asserts that a 60-day 
extension is necessary to enable its 
economic and engineering consultants 
to complete studies that SMR WON has 
commissioned for this proceeding. SMR 
WON’s motion indicates, however, that 
these consultants were not retained 
until after November 4, 1994. We note 
that hiring of consultants is a matter 
within SMR WON’s control and could 
have occurred at an earlier date. We also 
reject SMR WON’s contention that the 
Commission did not provide sufficient 
detail regarding its proposals prior to 
November 4, when the Further Notice 
text was released, to enable SMR WON 
to commence its analysis earlier. In fact, 
the Commission outlined the major 
details of its 800 MHz SMR proposal 
well before November in the Third 
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Report and Order in GN Docket No. 93-- 
252.2 

6. Accordingly, It Is Hereby Ordered 
that the Motion of Extension of Time 
filed by the American Mobile 
Telécommunications Association is 
Granted, and the Motion for Extension 
of Time filed by SMR WON is hereby 
Denied. 

7. It is further ordered, pursuant to 
§ 1.46 of the Commission’s Rules, 47 
CFR 1.46, that the deadline for filing 
initial comments in this proceeding is 
extended from December 5, 1994 to. 
January 5, 1995, afd that the deadline 
for filing reply comments is extended 
from Décember 20, 1994 to January 20, 
1995 


Federal Communications Commission. 
Rosalind K. Allen, 

Acting Chief, Land Mobile and Microwave 
Division, Private Radio Bureau. 

{FR Doc. 94—30448 Filed 12—9—94; 8:45 am] 
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50 CFR Part 17 
RIN 1018-AC85 


Endangered and Threatened Wildlife 


and Plants; Proposed Rule to List the 
Cactus Ferruginous Pygmy-Owl as 

' Endangered With Critical Habitat in 
Arizona and Threatened in Texas 


AGENCY: Fish and Wildlife Service, 
Interior. : 


2 See Third Report and Order, Implementation of 
Sections 3(n) and 332 of the Communications Act, 
Regulatory Treatment of Mobile Services,GN ~ 


Docket No. 93-252, FCC 94-212, adopted August 9, 


1994, released September 23, 1994, 59 FR 59945, 
published November 21, 1994, at paras. 95-106 


ACTION: Proposed rule. 





SUMMARY: The Fish and Wildlife Service 
(Service) announces a 12-month finding 
on a petition to list the cactus 
ferruginous pygmy-owl (Glaucidium 
brasilianum cactorum) as endangered 
under the authority of the Endangered 
Species Act of 1973, as amended (Act). 
The Service finds that the petitioned 
action is warranted and proposes to list 
the cactus ferruginous pygmy-owl as 
endangered in Arizona, and as 
threatened in Texas. Listing is not 
warranted at this time in its range in 
Mexico. The former breeding range of 
this bird extended from south-central 
Arizona south through western Mexico, 
and from southern Texas south through 
northeastern Mexico. Within these 
regions, the species occurs in 
riverbottom woodlands, coastal plain 
oak associations, thornscrub, and 
desertscrub associations.The cactus 
ferruginous pygmy-owl is threatened to 
varying degrees across its range by loss 
and modification of habitat, lack of 
adequate protective regulations, and 
other factors. This proposal, if made 


_ final, would implement Federal 


protection. provided by the Act for the 
cactus ferruginous pygmy-owl in the 
United States. Critical habitat is being 
proposed in Arizona. 

DATES: Comments from all interested 
parties must be received by April 11, 
1995: Public hearing requests must be 
received by February 27, 1995. 
ADDRESSES: Comments and materials 
concerning this proposal should be sent 
to the State Supervisor, Arizona 
Ecological Services State Office, Fish 
and Wildlife Service, 3616 West 
Thomas Road, Suite 6, Phoenix, Arizona 
85019. Comments and materials 
received will be available for public 
inspection, by appointment, during 


normal business hours at the above 
address. 


FOR FURTHER INFORMATION CONTACT: - 


Robert M. Marshall, at the above address 
(Telephone 602/379-4720). 


SUPPLEMENTARY INFORMATION: 
Background 


The cactus ferruginous pygmy-owl is 
a small bird, approximately 17 
centimeters (6% inches) long. Males 
average 62 grams (g) [2.2 ounces (02z)], 
females average 75 g (2.6 02). It is 
reddish-brown overall, with a cream- 
colored belly streaked with reddish- 
brown. Some individuals are grayish, 
rather than reddish-brown. The eyes are 
yellow, the crown is lightly streaked, 
and there are no ear tufts. Paired black 
and-white spots on the nape suggests 
eyes. The tail is relatively long for an 
owl, colored rufous with dark bars. The 
call of the diurnal owl, heard chiefly 
near dawn and dusk, is a monotonous 
series of short notes. 


The cactus ferruginous pygmy-owl 
(Order Strigiformes; Family Strigidae) is 
one of three subspecies of the 


ferruginous pygmy-owl. It occurs from 


lowland central Arizona south through 
western Mexico, to the States of Colima 
and Michoacan, and from southern 
Texas south through the Mexican States 
of Tamaulipas and Nuevo Leon (Figure 
1.). South of these regions and through 
Central America, G. b. ridgwayi replaces 
G. b. cactorum. Throughout South 
America, G. b. brasilianum is the 
resident subspecies (Fisher 1893, van 
Rossem 1937, Friedmann et al. 1950, 
Schaldach 1963, Phillips et al. 1964, de 
Schauensee 1966, Karalus and Eckert 
1974, Oberholser 1974, Johnsgard 1988) 
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The cactus ferruginous pygmy-owl 
(hereafter “‘pygmy-owl,” unless 
otherwise noted) was described by van 
Rossem (1937), based on specimens 
from Arizona and Sonora. It is 
distinguished from G. b. ridgwayi and G. 
b. brasilianum by its shorter wings and 
longer tail, and by generally lighter 
coloration (van Rossem 1937, Phillips et 
al. 1964). G. b. cactorum occurs in 
several color morphs, with distinct 
differences between regional 
populations (Sprunt 1955, Burton 1973, 
Tyler and Phillips 1978, Johnsgard 
1988). Some investigators (e.g. van 
Rossem 1937, Tewes 1992) have 
suggested that further taxonomic 
investigation is needed, primarily to 
determine whether the current G. b. 
cactorum comprises more than one 
subspecies. G. b. cactorum is widely 
recognized as a valid subspecies (e.g. 
Friedmann et al. 1950, Blake 1953, 
Sprunt 1955, Phillips et al. 1964, 
Monson and Phillips 1981, Millsap and 
Johnson 1988, Binford 1989). The 
American Ornithologists’ Union (AOU) 
recognized G, b. cactorum in its 1957 
Checklist of North American Birds 
(AOU 1957), but subsequent lists did 
not include subspecies (AOU 1983). 
Based on these authorities, the Service | 
accepted G. b. cactorum as a subspecies 
in 1991 (56 FR 58804), and again in 
1993 (58 FR 13045). 

The pygmy-owl nests in a cavity in a 
tree or large columnar cactus. Cavities 
may be naturally formed (e.g. knotholes) 
or excavated by woodpeckers. No nest 
lining material is used. The pygmy-owl 
has also nested in fabricated nest boxes 
(S. Beasom, Texas Arts and Industries 
University, in Jitt.). Three, four, or 
sometimes five eggs are laid (Bent 1938, 
Heintzelman 1979) and incubated for 
approximately 28 days. The young 
fledge about 28 days after hatching. The 
pygmy-owl begins nesting activity in 
late winter to early spring. It is 
nonmigratory throughout its range 
(Bendire 1888, Griscom and Crosby 
1926, Oberholser 1974, Johnson et al. 
1979). The pygmy-owl’s diverse diet 
includes birds, lizards, insects, small 
mammals (Bendire 1888, Sutton 1951, 
Sprunt 1955, Earhart and Johnson 1970, 
Oberholser 1974), and even frogs and 
earthworms (S. Beasom, in /iit.). 

The pygmy-owl occurs in a variety of 
subtropical scrub and woodland 
communities, including riverbottom 
woodlands, woody thickets (“bosques”), 
coastal plain oak associations, 
thornscrub, and desertscrub. Unifying 
habitat characteristics among these 
communities are fairly’dense woody 
thickets or woodlands, with trees and/ 
or cacti large enough to provide nesting 
cavities. Throughout its range, the 


pygmy-owl occurs at low elevations, 
generally below 1,200 meters (m) or 
4,000 feet (ft) (Swarth 1914, Karalus and 
Eckert 1974, Monson and Phillips 1981, 
Johnsgard 1988, Enriquez-Rocha et al. 
1993). In southern Texas, the pygmy- 
owl’s habitat includes coastal plain oak 
associations, and the Tamaulipan 
Thornscrub of the lower Rio Grande 
valley region, which is comprised of 
tnesquite (Prosopis glandulosa), 
hackberry (Celtis spp.), oak (Quercus 
spp.), and Texas ebony (Pithecellobium 
ebano) {(Griscom and Crosby 1926, Bent 
1938, Oberholser 1974, Tewes 1992, 
Wauer et al. 1993). In northeastern 
Mexico, it occurs in lowland thickets, 
thornscrub communities, riparian 
woodlands, and second-growth forest 
(van Rossem 1945, AOU 1983, Tewes 
1992, Enriquez-Rocha et al. 1993). In 
central and southern Arizona, the 
pygmy-owl's primary habitats are 
riparian cottonwood (Populus spp.) 
forests and mesquite bosques. Also in 
central and southern Arizona, the 
pygmy-owl occurs jn Sonoran 
Desertscrub associations of paloverde 
(Cercidium spp.), bursage (Ambrosia 
spp.), ironwood (Olneya tesota), 
mesquite (Prosopis juliflora), acacia 
(Acacia spp.), and giant cacti like the 
saguaro (Cereus giganteus), and ~ 
organpipe (Cereus thurberi) (Gilman 
1909, Bent 1938, van Rossem 1945, 
Phillips et al. 1964, Monson and 
Phillips 1981, Johnson-Duncan et al. 
1988, Millsap and Johnson 1988). 
Farther south in northwestern Mexico, 
the pygmy-owl occurs in Sonoran ~ 
Desertscrub, Sinaloan Thornscrub, and 
Sinaloan Deciduous Forest as well as 
riverbottom woodlands, cactus forests 
and thornforest (Enriquez-Rocha et al. 
1993, G. Monson in prep.). 

The available information indicates 
that distinct eastern and western 
populations of the pygmy-owl! may be 
defined (Figure 1.). The pygmy-owl 
occurs along the lower Rio Grande River 
and the coastal plain of southern Texas 
and northeastern Mexico. It also occurs 
in lowland areas of northwestern 
Mexico and southern Arizona. The 
pygmy-owl’s elevational distribution, 
the distribution of habitat, and recorded 
locations indicate that these eastern and 
western ranges of the pygmy-owl are 
geographically isolated from one 
another and are ecologically distinct. In 
the U.S., the eastern and western 
portions of the pygmy-owl’s range are 
separated by the basin-and-range 
mountains and intervening Chihuahuan 
Desert basins of southeastern Arizona, 
southern New Mexico, and western 
Texas. Although Grossman and Hamlet 
(1964) suggested that the pygmy-owl’s 


range included this U.S.-Mexico border 
region, the pygmy-owl has never been 
recorded in this 500-mile (mi) wide area 
(Bailey 1928, Phillips et al. 1964, 
Oberholser 1974, S.O. Williams, New 
Mexico Department of Game and Fish, 
in litt.). 

In Mexico, the eastern and western 
populations are separated by the 
highlands of the Sierra Madre Oriental 
and Occidental, and the Mexican 
Plateau. The pygmy-owl is considered 
rare on the Mexican Plateau and/or 
above elevations of 1,200 m (4,000 ft) on 
the west, and above 330 m (1,000 ft) on 
the east (Friedman et al. 1950). Some 
sources describe the eastern and 
western ranges as Contiguous at the 
southern end of its range, near the 
southern end of the Mexican Plateau in 
central Mexico (Johnsgard 1988). Other 
sources (e.g., Burton 1973) describe 
these two ranges as being disjunct. In 
his description of the subspecies, van 
Rossem (1937) found that Texas 
specimens exhibited characteristics of 
both G. b. cactorum and G. b. ridgwayi. 
Ultimately, he did not assign Texas 
ferruginous pygmy-owls to G. b. 
cactorum, noted that Ridgway (1914, in 
van Rossem 1937) considered them 
distinct fram G. b. ridgwayi, and left the 
taxonomy of Texas G. brasilianum open. 
Most authors have subsequently 
considered Texas pygmy-owls to be G. 
b. cactorum {e.g., Oberholser 1974, 
Millsap and Johnson 1988). 

In addition to geographic separation, 
the pygmy-owl’s eastern and western 
populations occupy different habitats. 
Although some broad similarities in 
habitat physiognomy are apparent (e.g., 
dense woodlands and thickets), 
floristically these eastern and western 
habitats are very dissimilar. The 
desertscrub and thornscrub associations 
in Arizona and western Mexico are 
unlikely any habitats occupied by the 
pygmy-owl in eastern Mexico and 
southern Texas. Also, the oak 
association habitat occupied on coastal 
plains in southern Texas is unlike any 
habitat available in the western portion 
of the pygmy-owl’s range. However, the 
Tamaulipan thornscrub habitat of the 
east and the riverbottom mesquite- 
cottonwood bosque habitat once found 
in Arizona are more similar in 
physiognomy and to a slight degree in 
floristic makeup. 

The atential tes genetic distinctness 
further supports identifying eastern and 
western pygmy-owl populations. The 
fact that the pygmy-owl is nonmigratory 
throughout its range suggests that 
gegetic mixing across wide areas may be 
infrequent. Considerable variation in 
plumage between regional populations 
has been noted, including specific 
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distinctions between Arizona and Texas 
pygmy-owls (van Rossem 1937 Burton 
1973, Tyler and Phillips 1978, 
Johnsgard 1988). 

The above information indicates that 
eastern and western populations of the 
cactus ferruginous pygmy-owl are 
distinct, based on geographic isolation, 
potential morphological and genetic 
distinctness, and distribution and status 
of habitat. These eastern and western 
populations of the pygmy-ow! may be 
considered separately for listing under 
the Act, as “* * * any subspecies * * * 
and any distinct population segment of 
any species of vertebrate which 
interbreeds when mature” [Section 
3(16)]}. Further, the status of the species 
in Mexico is currently unclear (see 
discussion under “Factor A’”’, below). 

The above criteria lead the Service to 
consider four separate populations of G. 
b. cactorum for listing purposes: 
western U.S. (Arizona), eastern U.S. 
(Texas), western Mexico, and eastern 
Mexico. Because the levels of threat, 
habitats occupied, quality of 
information, and overall status differ 
among these four populations, the 
Service herein proposes separate actions 
for various population segments. 

The Service included the pygmy-owl 
on its Animal Notice of Review as a 
category 2 candidate species throughout 
its range on January 6, 1989 (54 FR 554). 
After soliciting and reviewing 
additional information, the Service 
elevated G. b. cactorum to category 1 
candidate status throughout its range on 
November 21, 1991 (56 FR 58804). A 
category 1 species is one for which the 
Service has on file substantial 
information to support listing, but a 
proposal to list has not been issued 
because it is precluded at present by 
other listing activity. 

Based on an extensive review of 
information on the species, it is now 
appropriate to list the U.S. populations, 
while continuing to review the species 
in Mexico to determine whether 
Mexican populations should be 
proposed for listing. Recent information 
from Mexico indicates that the species 
may be more abundant, at least in the 
southern portion of its range, than 
originally thought. 

May 26, 1992, a coalition of 
conservation organizations (Galvin et al. 
1992) petitioned the Service, requesting 
listing of the pygmy-owl as an 
endangered species under the Act. The 
petitioners also requested designation of 
critical habitat. In accordance with 
Section 4(b)(3}(A) of the Act, on March 
9, 1993, the Service published a findjng 
that the petition presented substantial 
scientific or commercial information 
indicating that listing may be warranted, 


and commenced a status review on the 
pygmy-owl (58 FR 13045). In 
conducting its status review, the Service 
solicited additional comments and 
biological data on the status of the 
cactus ferruginous pygmy-owl, through 
mailings, a notice in the Federal 
Register (58 FR 13045), and other 
means. 

Section 4(b)(3)(B) of the Act requires 
the Secretary of the Interior to reach a 
final decision on any petition accepted 
for review within 12 months of its 
receipt (16 U.S.C. § 1531 et seq.). That 
decision, to be published in the Federal 
Register, must be one of the following 
findings: (1) The petitioned action is not 
warranted; (2) the petitioned action is 
warranted (a proposed regulation is 
published); or (3) the petitioned action 
is warranted, but the immediate 
proposal is precluded by listing actions 
of higher priority. This proposal 
constitutes a 1-year finding with respect 
to the petition that listing as endangered 
is warranted for the Arizona population, 
listing as threatened is warranted for the 
Texas population, and listing is not now 
warranted for the two populations in 
Mexico. 

Since designating the pygmy-owl as a 
category 1 species, in the course of its 
continuing status review, the Service 
has acquired significant new 
information on the cactus ferruginous 
Ppygmy-owl. This finding is based on 
various documents, including published 
and unpublished studies, agency 
documents, and field survey records. 
All documents on which this finding is 
based are on file in the Fish and 
Wildlife Service Ecological Service State 
Office in Phoenix, Arizona. For an 
explanation of the relationship between 
petition findings and candidate category 
status, see 58 FR 28034 (May 12, 1993). 


Summary of Factors Affecting the 
Species 

Section 4{a)(1) of the Act and 
regulations (50 CFR Part 424) 
promulgated to implement the listing 
provisions of the Act set forth the 
procedures for adding species to the 
Federal List of Endangered and 
Threatened Wildlife and Plants. A 
species may be determined to be an 
endangered or threatened species owing 
to one or more of the five factors 
described in Section 4(a)(1). These 
factors and their application to the 
cactus ferruginous pygmy-owl 
(Glaucidium brasilianum cactorum) are 
as follows: 

A. The present or threatened 
destruction, modification, or 
curtailment of its habitat or range. The 
cactus ferruginous pygmy-owl is 
threatened by past, present, and 


potential future destruction and 
modification of its habitat, throughout a 
significant portion of its range in the 
U.S., and, to a less well-known extent, 
in portions of its range in Mexico 
(Phillips et al. 1964, Oberholser 1974, 
Johnson et al. 1979, Monson and 
Phillips 1981, Johnson and Haight 
1985a, Hunter 1988, Millsap and 
Johnson 1988, Tewes 1992). The 
severity of habitat loss and threats varies 
across the pygmy-owl'’s range. It has 
been virtually extirpated from Arizona, 
which once constituted its major U.S. 
range (see Figure 1). In Texas, the 
pygmy-owl has been virtually extirpated 
from the lower Rio Grande valley, but 
persists in oak associations on the 
coastal plain north of the Rio Grande 
valley. The majority of these losses are 
because of destruction and modification 
of riparian and thornscrub habitats. 
Wide-scale loss and modification of up 
to 90 percent of riparian habitats in the 
southwestern U.S. have occurred (e.g. 
Phillips et al. 1964, Carothers 1977, 
Kusler 1985, General Accounting Office 
1988, Jahrsdoerfer and Leslie 1988, 
Szaro 1989, Dahl 1990, State of Arizona 
1990, Bahre 1991). These losses are 
attributed to urban and agricultural 
encroachment, woodcutting, water 
diversion, channelization, livestock 
overgrazing, groundwater pumping, and 
hydrological changes resulting from 
various land-use practices. Status 
information for Mexico is very limited, 
but some observations suggest that 
although habitat loss and reduced 
numbers are likely to have occurred in 
northern portions of the two 
populations in Mexico, the pygmy-owl 
persists as a locally common bird in 
southern portions. Habitat loss and 
population status are summarized below 
for = four populations of the pygmy- 
owl. 


Western Populations 


Several habitat types are used by the 
pygmy-owl in the western portion of its 
range. These include riparian 
woodlands and bosques dominated by 
mesquite and cottonwood, Sonoran 
Desertscrub (usually with relatively 
dense saguaro cactus forests), Sinaloan 
Thornscrub, and Sinaloan Deciduous 
Forest (van Rossem 1945, Phillips et al. 
1964, Karalus and Eckert 1974, Millsap 
and Johnson 1988, Monson and Russell 
in prep.). 

1. Arizona 


The northernmost record for the 
Pygmy-owl is from New River, Arizona, 
approximately 55 kilometers (km) (35 
mi) north of Phoenix, where Fisher 
(1893) found it to be “quite common” in 
thickets of intermixed mesquite and 
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saguaro cactus. Prior to the mid-1900’s, 
the pygmy-owl was also described as a 
“common,” “abundant,” “not 
uncommon,” and “‘fairly numerous” 
resident of lowland central and 
southern Arizona, in cottonwood 
forests, mesquite-cottonwood 
woodlands, and mesquite bosques along 
the Gila, Salt, Verde, San Pedro, and 
Santa Cruz Rivers, and various 
tributaries (Coues 1872, Bendire 1888, 
Breninger 1898 in Bent 1938, Gilman 
1909, Swarth 1914, Friedmann et al. 
1950, Phillips et al. 1964, Johnson and 
Simpson 1971, Millsap and Johnson 
1988). The pygmy-owl also occurs in 
Sonoran Desertscrub associations in 
southern and southwestern Arizona, 
comprised of paloverde, ironwood, 
mesquite, acacia, bursage, and columnar 
cacti like the saguaro and organpipe 
(Phillips et al. 1964, Davis and Russell 
1984 and 1990, Monson and Phillips 
1981, Johnson and Haight 1985a). the 
Pygmy-owl’s occurrence in Sonoran 
Desertscrub has apparently always been 
uncommon and unpredictable. 

However, it seems to be more 
predictably found in xeroriparian 
habitats (very dense desertscrub thickets 
bordering dry desert washes) than more 
open desert uplands (Monson and 
Phillips 1981, Johnson and Haight 
1985a, Johnson-Duncan et al. 1988, 
Millsap and Johnson 1988, Davis and 
Russell 1990). The pygmy-owl may also 
occur at isolated desert oases which 
support small pockets of riparian or 
xeroriparian vegetation (Howell 1916, 
Phillips et al. 1964). 

The above habitats are likely to 
provide several requirements of pygmy- 
owl ecology. Trees and large cacti 
provide cavities for nesting and 
roosting. Also, these habitats along 
watercourses are known for their high 
density and diversity of animal species 
that constitute the pygmy-owl’s prey 
base (Carothers 1977, Johnson et al. 
1977, Johnson and Haight 1985b, 
Stromberg 1993). 

The pygmy-owl has declined 
throughout Arizona to the degree that it 
is now virtually extirpated from the 
State [Johnson et al. 1979, Monson and 
Phillips 1981, Arizona Game and Fish 
Department (AGFD) 1988, Johnson- 
Duncan et al. 1988, and Millsap and 
Johnson 1988]. Riverbottom forests and 
bosques, which supported the greatest 
abundance of pygmy-owls, have been 
extensively modified and destroyed by 
clearing, urbanization, water 
management, and hydrological changes 
(Willard 1912, Brown et al. 1977, Rea 
1983, Szaro 1989, Bahre 1991, 
Stromberg et al. 1992, Stromberg 1993). 
Cutting for domestic and industrial 
fuelwood was so extensive throughout 


. southern Arizona that, by the late 19th 


century, riparian forests within tens of 
miles of towns and mines had been 
decimated (Bahre 1991). Mesquite was a 
favored species, because of its excellent 
fuel qualities. The famous, vast forests 
of “giant mesquites” along the Santa ~ 
Cruz River in the Tucson area described 
by Swarth (1905) and Willard (1912) fell 
to this threat, as did the “heavy 
mesquite thickets” where Bendire 
(1888) collected pygmy-owl specimens 
along Rillito Creek, a Santa Cruz River 
tributary, also in what is now Tucson. 
Only remnant fragments of these 
bosques remain. Cottonwoods were also 
felled for fuelwood, fenceposts, and for 
the bark, which was used as cattle feed 
(Bahre 1991). In recent decades, the 
pygmy-owl’s riparian habitat has 
continued to be modified and destroyed 
by agricultural development, 
woodcutting, urban expansion, and 
general watershed degradation (Brown 
et al. 1977, Phillips et al. 1964, State of 
Arizona 1990, Bahre 1991, Stromberg et 
al. 1992, Stromberg 1993). 

The trend of Sonoran Desertscrub 
habitats and pygmy-owl occupancy is 
not as clear. Historical records from this 
habitat in Arizona are few. This may be 
due to disproportionate collecting along 
rivers where humans were concentrated, 
while the upland deserts were less 
intensively surveyed. Johnson and 
Haight (1985a) suggested that the 
pygmy-owl adapted to upland cactus 
associations and xeroriparian habitats in 
response to the demise of Arizona’s 
riverbottom woodlands. However, 
conclusive evidence to support this 
hypothesis is not available. It may be 
that desertscrub habitats simply are of 
lesser quality, and have always been 
occupied by pygmy-owls at lower 
frequency and density (Johnson and 
Haight 1985b, Taylor 1986). The few 
pygmy-owls located in recent years have 
been fairly evenly distributed between 
remaining riverbottom woodlands, 
desertscrub, and xeroriparian habitats. 
Sonoran Desertscrub has been affected 
to varying degrees by urban and 
agricultural development, woodcutting, 
and livestock grazing (Bahre 1991). 

Hunter (1988) found fewer than 20 
verified records of pygmy-owls in 
Arizona for the period of 1971 to 1988. 
In 1992, surveys located three single 
pygmy-owls in Arizona (Fish and 
Wildlife Service and National Park 
Service, unpubl. data, SWCA, Inc. 
1993). In 1993, more extensive surveys 
again located three single pygmy-owls 
in Arizona (Felley and Corman 1993, 
AGFD and Service, unpubl. data). 
Although G. b. cactorum is diurnal and 
frequently vocalizes in the morning, the 
species was not recorded or reported in 


breeding bird survey data (Robbins et al. 
1986). 

In addition to clearing woodlands, the 
diversion and channelization of natural 
watercourses, and pumping 
groundwater, are also likely to have 
reduced G. b. cactorum habitat. 
Diversion and pumping result in 
diminished surface flows, and 
consequent reductions in riparian 
vegetation are likely (Brown et. al. 1977, 
Strombery et al. 1992, Stromberg 1993). 
Channelization often alters stream banks 
and fluvial dynamics necessary to 
maintain native riparian vegetation. The 
series of dams along most major 
southwestern rivers (e.g., the Colorado, 
Gila, Salt, Verde) have altered riparian 
habitat downstream of dams through 
hydrological and vegetational changes, 
and have inundated habitat upstream. 

Overuse by livestock has been a major 
factor in the degradation and 
modification of riparian habitat in the 
western U.S. These effects include 
changes in plant community structure 
and species composition and relative 
abundance of species and plant density. 
These changes are often linked to more 
widespread changes in watershed 
hydrology (Brown et al. 1977, Rea 1983, 
GAP 1988). These changes are likely to 
affect the habitat characteristics critical 
to G. b. cactorum. Livestock grazing in 
riparian habitats is one of the most 
common causes of riparian degradation 
(e.g., Ames 1977, Carothers 1977, 
Behnke and Raleigh 1978, General 
Accounting Office 1988, Forest Service 
1979). 

Potential future threats to pygmy-ow! 
habitat also exist. Expanding human 
populations in the border region are 
expected to continue to increase 
impacts and threats discussed above. 
Further, extensive industrial, municipal, 
and agricultural developments 
facilitated by the Northern American 
Free Trade Agreement are anticipated 
along the U.S.-Mexico border. These 
developments may result in accelerated 
habitat loss and demands on 
groundwater. 


2. Western Mexico 


The pygmy-owl occurs in the more 
arid lower elevations (below 1,200 m 
(4,000 ft) elevation) in western Mexico, 
in riparian woodlands and communities 
of thornscrub and large cacti. The 
pygmy-owl is absent or rare in the 
highlands of Mexico’s central plateau 
(Friedmann et al. 1950), where the least 
(G. minustissima) and northern (G. 

noma) -owls occur. 
: In the taid-20th century, the pygmy- 
ow! was generally described as having 
been common in western Mexico (van 
Rossem 1945, Friedmann et al. 1950, 
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Blake 1953}. Schaldach (1963) 
considered the pygmy-owl abundant in 
Colima, at the southern extreme of its 
range, 30 years ago. Fifth years ago, the 
pygmy-owl was considered ‘“‘fairly 
common” in the lower elevations of 
western Sonera (van Rossem 1945). 
Current information on the status of the 
pygmy-ow] and its habitat in western 
Mexico is incomplete, but suggests that 
trends vary within different geographic 
areas. The pygmy-owl can still be 
located fairly easily in southern Sonora 
(Babbitt 1985, T. Corman, AGFD, pers. 
comm.), but its distribution is somewhat 
erratic. Christmas Bird Count data from 
1972 through 1991 from Alamos, 
Sonora, and San Blas, Nayarit, indicate 
that the pygmy-ow! was not uncommon, 
but detections varied widely from year 
to year (National Audubon Society 
1972-1992}. In recent years it has been 
found in abundance in some areas but 
is absent in others, in apparently similar 
habitat. Abundance also varies between 
habitat types, being more abundant in 
thorn forest than cactus forest (Taylor 
1986). The pygmy-ow!l is now rare or 
absent in northern Sonora, within 150 
miles of the U.S.-Mexice border (Hunter 
1988, Monson and Russel! in prep., 
AGFD in Hitt.}. Extensive conversion of 
desertscrub and thornscrub to the exotic 
bufflegrass (Cenchrus ciliarus) for 
livestock forage is known to be taking 
place, but quantification is not currently 
available. It is pessible that the factors 
causing declines in Arizona are also 
having effects in western Mexico 
(Deloya 1985, Hunter 1988). However, 
further information is needed before 
determining whether it should be listed 
in western Mexico. 


Eastern Populations 


Several habitat types are also used by 
the pygmy-ow! in the eastern portion of 
its range. These include coastal plain 
oak associations in south Texas (Tewes 
1992, Wauer ef al. 1993), Tamaulipan 
Thornscrub in the lower Rio Grande 
valley and other lowland areas, and 
thick forest and second-growth forest in 
Nuevo Leon and Tamaulipas. 


1. Texas 


The pygmy-owl's historical range in 
Texas included the lower Rio Grande 
valley, where it was considered a 
common resident of dense mesquite- 
cottonwood-ebony woodlands and 
Tamaulipan brushland (Griscom and 
Crosby 1926, Bent 1938, Friedmann et 
al. 1950, Stillwell and Stillwell 1954, 
Oberholser 1974, Millsap and Johnson 
1983}. The pygmy-ow! also occurs in 
coastal plain oak associations between 
Brownsville and Corpus Christi 
(Oberholser 1974), where it has recently 


been found in significant numbers 
(Wauer ef al. 1993, S. Beasom in litt., P- 
Palmer #rt Hitt.}.- 

The y-ow! has declined 
throug a significant portion of its 
Texas range (Oberholser 1974, Johnson 
et al. 1979, Johnson and Haight 1985a, 
Millsap and Johnson 1988, Tewes 1992). 
It appears to persist in relatively high 
numbers in coastal plain oak 
associations north of the lower Rio 
Grande valley (Wauer et a/. 1993). The 
pygmy-owl was described as a common 
breeding bird in the lower Rio Grande 
valley near Brownville in the early 
1900's (Griscom and Crosby 1926, 
Friedmann et al. 1950), but was 
considered to have become rare in that 
region by mid-century (Wolfe 1956, 
Oberholser 1974). Pygmy-owls have 
been seen less frequently in recent years 
and in fewer numbers (Oberholser 1974, 
Hunter 1988, Wauer et a/. 1993). Tewes 
(1992) found no pygmy-owls in a 1991 
survey of the lower Rio Grande valley, 
but sporadic reports of single birds 
continue. 

Habitat has been, and continues to be, 
lost and modified along the lower Rio 
Grande valley, chiefly through 
agricultural development and urban 
expansion. Since the early 1900's, 
approximately 95 percent of native 
Tamaulipan Brushiand in the lower Rio 
Grande valley has been cleared for 
agriculture, urban development, and 
recreation (Jahrsdoerfer and Lestie 
1988). By reducing river flow, water 
development has further altered or 
destroyed brushland in riparian areas. 

Impacts on coastal oak associations 
are less well known, but appear to be 
lesser. Limited oak clearing has taken 
place, but extensive habitat remains. 
Little net quantitative change in this 
habitat appears to have occurred in the 
last 100 years, and the habitat may have 
increased in the late 1600’s and early 
1700's (Wauer ef al: 1993, P. Palmer in 
litt.). Pygmy-owls are currently found in 
this habitat in their greatest numbers in 
the US. 

Other causes of habitat decline in 
Texas include alteration of water 
regimes and overuse by livestock, both 
of which have degraded the riparian 
ecosystems of the lower Rio Grande (see 
discussion of these factors under 
“Arizona”, above). However, in a 
nonriparian grassland/woodiand mosaic 
in Texas, Wauer et al. (1993) believed 
livestock grazing may have increased 
pygmy-ow! habitat by suppressing 
grasslands and allowing encroachment 
by oak associations. 

Potential future threats to pygmy-ow! 
habitat also exist. In coastal Texas, 
placement of spoil from offshore 
dredging operations may impact coastal 


oak associations. Expanding human 
populations in the border region are 
expected to continue to increase 
impacts and threats discussed above. 
Further, extensive industrial, municipal, 
and agricultural developments 
facilitated by the North American Free 
Trade Agreement are anticipated along 
the U.S.-Mexico border. These 
developments may result in accelerated 
habitat loss and demands on 
groundwater. 


2. Eastern Mexico 


The pygmy-owl occurs in lowland 
regions [below 330 m (1,000 ft)} along 
the Gulf Coast of northeastern Mexico 
(Friedmann et al. 1950}, in the States of 
Tamaulipas and Nuevo Leon. Its 
primary habitat in this region is 
Tamaulipan thornscrub, forest edge, 
riparian woodlands, thickets, and 
lowland trepical deciduous forest 
(Webster 1874, Tewes 1992, Enriquez- 
Rocha et al. 1993). The pygmy-owl is ~ 
absent or rare in the highlands of 
Mexico’s central plateau (Friedmann et 
al. 1950), where the least and northern 
pygmy-owls occur. 

In the mid-20th century, the pygmy- 
ow! was generally described as having 
been common in eastern Mexico 
(Friedmann ef al. 1950, Blake 1953). 
Current information on the status of the 
pygmy-ow! and its habitat in eastern 
Mexico is incomplete. In 1976, the 
pygmy-owl was reported to be “fairly 
common” in the Sierra Picachos of 
Nuevo Leon (Arvin 1976}. In 1991, 
Texas (1992) located pygmy-owls at 13 
of 27 survey sites in northeastern 
Mexico. Tewes (1992) believed 
expansion of the human population 
could reduce available habitat in the 
region surveyed, but also noted that 
pygmy-owls were found within larger 
towns in the region. Wauer et al. (1993} 
believed no populations in northeastern 
Mexico appeared to he sizable enough to 
provide recruitment for other areas. 
Christmas Bird Count data from 1972 
through 1992 from Rio Corona and 
Gomez Farias, both in Tamaulipas, 
indicate the pygmy-ew! was not 
uncommon, but detections varied 
widely from year to year (National 
Audubon Society 1972-1992). 
Christmas Bird Count data indicated the 
same for ferruginous pygmy-ow!ls at El 
Naranjo in San Louis Potosi, at the zone 
of probably intergradation between G.b. 
cactorum and G.b. ridgwayi. It is 
possible that the factors causing 
declines in Texas are also having effects 
in Mexico (Deloya 1985, Hunter 1988). 
However, further information on the 
subspecies is needed before determining 
whether it should be listed in eastern 
Mexico. 
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B. Overutilization for commercial, 
recreational, scientific, or educational 
purposes. The pygmy-owl is highly 
sought by bird watchers, who 
concentrate at several of the remaining 
known locations of pygmy-owls in the 
U.S. While limited, careful bird 
watching is probably not harmful, 
excess attention by bird watchers may at 
times constitute harassment, affecting 
the occurrence and behavior of the 
pygmy-owl (Oberholser 1974, Tewes 
1992}. For example, in early 1993, one 
of the few areas in Texas known to 
support the pygmy-ow! continued to be 
widely publicized (American Birding 
Association 1993}. The resident pygmy- 
owls were not detected at this highly- 

_ visited area after early in the breeding 
season. The Service is unaware of any 
other overuse, for any purpose, which 
constitutes a threat to the pygmy-owl. 

c. Disease or predation. The Service is 
unaware of any disease or predation 
which constitutes a significant threat to 
G. b. cactorum. 

D. The inadequacy of existing 


regulatory mechanisms. The Migratory - 


Bird Treaty Act (MBTA) (16 U.S.C. 703— 
712) is the only direct, current Federal 
protection provided for the cactus 
ferruginous pygmy-owl. The MBTA 
prohibits “take’* of any migratory bird. 
“Take” is defined as ‘“* * * to pursue, 
hunt, shoot, wound, kill, trap, capture, 
or collect, or attempt to pursue, hunt, 
shoot, wound, kill,trap, capture, or 
collect.’ However, unlike the 
Endangered Species Act, there are no 
provisions in the MBTA preventing 
habitat destruction unless direct 
mortality or destruction of active nests 
accurs. 

The Federal Clean Water Act contains 
provisions for regulating impacts to 
river systems and their tributaries. 
These mechanisms have been 
insufficient to prevent major losses of 
riparian habitat, including habitats 
occupied by the pygmy-owl. 

The State of Arizona lists the 
ferruginous pygmy-owl (subspecies not 
defined) as endangered (AGFD 1988). 
However, this designation does not 
provide special regulatory protection. 
Arizona regulates the capture, handling, 
transportation, and take of most 
wildlife, including G, b. cactorum, 
through game laws, special-licenses, and 
permits for scientific investigation. 
However, habitat is not protected under 
Arizona endangered species law. 

The State of Texas lists the 
ferruginous pygmy-owl (subspecies not 
defined) as threatened (Texas Parks and 
Wildlife Department 1978 and 1984). 
This designation requires permits for 
take for propagation, zoological gardens, 
aquariuins, rehabilitation purposes, and 


scientific purposes (State of Texas 
1991). Again, however, there are no 
provisions for habitat protection. The 
pygmy-owl is also on the Texas 
Organization for Endangered Species’ 
(TOES) “watch list” (TOES 1984). 

Most Federal agencies have policies to 
protect species listed by States as 
threatened or endangered, and some 
also protect species that are candidates 
for Federal listing. For example, the 
National Park Service protects all 
wildlife within most National Parks and 
Monuments. However, until agencies 
develop specific protection guidelines, 
evaluate their effectiveness, and 
institutionalize their implementation, it 
is uncertain whether any general agency 
policies adequately protect the pygmy- 
owl and its habitat. 

No conservation plans or habitat 
restoration projects specific to the 
cactus ferruginous pygmy-ow!] exist for. 
lands managed by the U.S. Government, 
Indian Nations, State agencies, or 
private parties. The Forest Service, 
Bureau of Land Management, and 
Bureau of Reclamation have focussed 
some attention on modifying livestock 
grazing practices in recent years, 
particularly as they affect riparian 
ecosystems. Several of those projects are 
in the former range of G. b. cactorum, 
including some historical nesting 
locations. In addition, some private 
landowners in Southern Texas are 
accommodating research and have 
expressed interest in carrying out 
conservation measures to benefit the 
pygmy-owl. 

E. Other natural or manmade factors 
affecting its continued existence. The 
riparian woodland habitat of G. b. 
cactorum was always rare and has 
become even more so. Its habitat rarity, 
and small, isolated populations make 
the remaining G. b. cactorum 
increasingly susceptible to local 
extirpation through land development, 
predation, and stochastic events such as 
catastrophic floods and fires. 

The disjunct nature of habitats, small 
breeding populations, and nonmigratory 
status may also impede the flow of 
genetic material between populations 
and reduce the chance of demographic 
and genetic rescue from immigration for 
adjacent populations. The resulting 
constraints on the gene pool intensify 
the external threats to the pygmy-owl. 

The pygmy-owl’s occurrence in 
floodplain areas that are now largely 
agricultural may indicate a potential 
threat from pesticides. Where 
populations remain, they are sometimes 
in proximity to agricultural areas, with 
associated pesticides and herbicides. 
Without appropriate precautions, these 
agents may potentially affect G. b. 


cactorum through direct toxicity or 
effects on their food base. No 
quantitative data on this potential threat 
are known at this time. 

This pygmy-owl nests in cavities 
excavated by woodpeckers in trees or 
large cacti. Some sources (AGFD 1988) 
believe that increasing competition with 
the exotic European starling for nest 
cavities may be a threat to cavity nesters 
like the pygmy-owl. 

The Service has carefully assessed the 
best scientific and commercial 
information available regarding the past, 
present, and future threats faced by this 
species in determining to propose this 
rule. Based on this evaluation, the 
preferred action is to list the cactus 
ferruginous pygmy-owl (Glaucidium 
brasilianum cactorum) as endangered in 
Arizona, where it is nearly extirpated 
and is in imminent danger of imminent 
danger of disappearing, and as 
threatened in Texas, where it has 
undergone significant decline but is not 
in danger of extinction. The Service will 
continue to review the status of the 
species in Mexico. 


Critical Habitat 


Critical habitat, as defined by Section 
3 of the Act, means: 

(i) The specific areas within the 
geographical area occupied by a species, 
at the time it is listed in accordance 
with the Act, on which are found those 
physical or biological features (1) 
essential to the conservation of the 
species and (II) that may require special 
management considerations or 
protection, and 

(ii) Specific areas outside the 
geographical area occupied by a species 
at the time it is listed, upon a 
determination that such areas are 
essential for the conservation of the 
species. 

Section 4{a}(3) of the Act requires that 
critical habitat be designated to the 
maximum extent prudent and 
determinable concurrently with the 
determination that a species is 
endangered or threatened. Critical 
habitat is being proposed for the cactus 
ferruginous pygmy-owl to include 
riparian thickets, forests, and 
woodlands along streams, rivers, and 
ephemeral drainages in Arizona. The 
following areas proposed as critical 
habitat (all legal descriptions are from 
the Gila and Salt River Meridian): 

1. Arizona, Maricopa County: — 
approximately 21 km (13 mi) along the 
Salt River, from Stewart Mountain Dam 
to Granite Reef Dam. 

2. Arizona, Maricopa County: 
approximately 39 km (24 mi) along the 
Verde River, from Bartlett Dam to the 
confluence of the Verde and Salt Rivers. 
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3. Arizona, Cochise, Pima, and Pinal 100-year floodplain and 100 meters the primary constituent elements that 
' Counties: approximately 97 km (60 mi) _ laterally adjacent to the 100-year are essential to the conservation of the 
along the San Pedro River, from the floodplain, is being proposed as critical _ species, without consideration of land 
confluence of Soza Canyon to the habitat. The areas described were or water ownership or management. 
confluence of the San Pedro and Gila chosen for critical habitat designation The Service is required to list the 
Rivers, including Cook’s Lake. because they contain historical and/or primary constituent elements for any 

4. Arizona, Pima County: current locations for the cactus ’ critical habitat that is proposed. For all 
approximately 42 km (26 mi) alongthe __ferruginous pygmy-owl, and/or have the areas of critical habitat proposed here, 
Santa Cruz River, from the Interstate 19 _ potential to support nesting cactus the above features and elements are 
bridge downstream to the Avra Valley ferruginous pygmy-owls. All areas provided or will be provided by 
Road bridge. contains, or with recovery will contain, __ thickets, forests, woodlands, thornscrub, 

5. Arizona, Pima County: suitable nesting habitat. All areas and desertscrub that are inhabited or 
approximately 54 km (34 mi) alongthe —_ contain some unoccupied habitat or potentially habitable for the primary 
Rillito Creek system, from the former (degraded) habitat, which is biological needs of foraging, nesting, 
confluence of Rillito Creek and the needed to recover ecosystem integrity rearing of young, roosting, and 
Santa Cruz River upstream, along and support larger numbers of the owl sheltering. Constituent elements include 
Tanque Verde Creek to the boundary during its recovery. riparian forests, riverbottom woodlands, 
between sections 2 and 3, Township 14 The areas proposed for critical habitat and xeroriparian thickets within or 
south, Range 16 east, and upstream are on lands.owned and managed by the _ bordering the designated drainages. 
along Agua Caliente Creek to the Soldier Service, the National Park Service, the | Woodlands, thickets, and desertscrub 
Trail crossing. Bureau of Land Management, the U.S. associations adjacent to these floodplain 

6. Arizona, Pima County: Forest Service, the Fort McDowell areas also provide primary constituent 
approximately 23 km (14 mi) along Indian Reservation, the Salt River ’ elements. Specific plant associations 
Canada del Oro, from its confluence Indian Reservation, the State of Arizona, include those dominated by 
with Sutherland Wash downstream to and private parties. The majority of cottonwood, mesquite, and Sonoran 
its confluence with the Santa Cruz proposed critical habitat is on lands Desertscrub/Thornscrub. These plant 
River. owned or managed by the Bureau of associations are characterized by, but 

7. Arizona, Pima County: Land Management, the State of Arizona, are not limited to, the following plant 
approximately 45-km (28 mi) along and private parties. species, in any combination: 
Alamo Wash and Growler Wash, from The Service is required to base critical cottonwood, willow (Salix spp.), ash, 
the well in Alamo Canyon (T16S, R4W, _ habitat proposals on the best available mesquite, paloverde, ironwood, saguaro 
unsurveyed Section 6) downstream to scientific information (50 CFR § 424.12). cactus, organpipe cactus, cresotebush 
the point where Growler Wash In determining what areas to propose as_ (Larrea spp.), acacia, and hackberry, and 
intersects the Bates Well Road. critical habitat, the Service considers areas where such vegetation may 

8. Arizona, Pima County: those physical and biological features become established. These associations 
approximately 13 km (8 mi) along that are essential to the conservation of _ attain their greatest development, and 
Arivaca Creek, from the road crossing in the species and that may require special support the highest numbers of pygmy- 
the town of Arivaca downstream to the |§ Management considerations or owls, in the approximate 100-year 
confluence with San Luis Wash. protection (primary constituent floodplain zone of river drainages. 

9. Arizona, Greenlee and Graham elements). Species requirements The presence of surface or subsurface 
Counties: approximately 27 km (17 mi) __ include, but are not limited to, the water is critical in maintaining the 
along the Gila River, from the following: (1) Space for individual and = majority of pygmy-owl habitat. The 
confluence with the San Francisco River population growth; (2) food, water, air, | thicket, woodland, and forest 
downstream to the gaging station in light, minerals, or other nutritional or communities described above are 
Section 31, Township 6 South, Range 28 physiological requirements; (3) cover or _ largely dependent on availability of 
East Meridian. shelter; (4) sites for breeding, _ groundwater at or near the soil surface. 

10. Arizona, Pinal and Graha reproduction, rearing of offspring, Surface or subsurface moisture may also 
Counties: approximately 69 km (43 mi) _ germination, or seed dispersal; and, be important in maintaining various 
along the Gila River, from the generally, {5) habitats that are protected species comprising the pygmy-ow!'s 
confluence with the San Pedro River from disturbance or are representative of prey base. 
downstream to the Ashurst-Hayden the historical geographical and The above primary constituent 
Dam. ecological distributions of a species. elements are interrelated in the life 

11. Arizona, Graham County: Primary constituents elements of critical history of the cactus ferruginous pygmy- 
approximately 10 km (6 mi) along habitat may include, but are not limited owl. These relationships were major 
Bonita Creek, from the boundary to, the following: Roost sites, nesting considerations in selection of proposed 
between Section 36, Township 5 South, grounds, spawning sites, feeding sites, critical habitat. In addition to the above 
Range 27 East, and Section 31, seasonal wetland or dryland, water primary constituent elements, several! 
Township 5 South, Range 28 East, quality or quantity, host species or plant other selection criteria were used to. 
downstream to the confluence of Bonita _ pollinators, geological formation, determine areas necessary for the 
Creek and the Gila River. vegetation type, tide, and specific soil survival and recovery of the pygmy-owl. 

12. Arizona, Maricopa County: types. These were: (1) Areas where pygmy- 
approximately 27 km (17 mi) along the The Service is proposing to designate owls were historically recorded as 
New River, from the boundary between _as critical habitat areas which provide, occurring; (2) areas adjacent to or near 
Sections 3 and 4, Township 7 North, or with rehabilitation will provide, the those where pygmy-owls were 
Range 3 East, downstream to the above physical and biological features historically recorded as occurring that 
boundary between Sections 19 and 20, _—_ and primary constituent elements. In provide or provided the same 
Township 6 North, Range 2 East. determining biologically appropriate constituent elements; and (3) areas 

A total of approximately 467 km (290 _ areas to propose for designation as pygmy-owls are currently known to 

, mi) of stream and river, including the critical habitat, the Service focuses un occur 
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Not all areas likely to have been 
occupied historically, or likely to be 
occupied now, have been proposed for 
designation as critical habitat. The 
critical habitat areas proposed are those 
that the Service believes are necessary 
for the survival and recovery of the 
pygmy-owl and in need of special 
management or protection. For example, 
in Sonoran Desertscrub habitat of 
upland areas in southern Arizona, the 
pygmy-owl apparently has always been 
uncommon to rare and unpredictable in 
occurrence. The Service believes this 
desert habitat has always been of 
peripheral or marginal importance to 
pygmy-owls in Arizona, and that the 
habitats necessary for the survival and 
recovery of the pygmy-ow! are those 
along major riverbottoms, where the 
species was historically common. 
Therefore, sections of major rivers have 
been proposed as critical habitat, but 
Sonoran Desert habitats, in general, 
have not. However, pygmy-owls will 
still receive protection under Sections 7 
and 9 of the Act, regardless of whether 
they occur in critical habitat. 

Designation of critical habitat is not 
prudent when the species is threatened 
by taking or other human activity, and 
identification of critical habitat can be 
expected to increase the degree of such 
threat, or when designation of critical 
habitat would not be beneficial to the 
species [50 CFR 424.12(a)(1)}. 

Because the Service is currently 
working cooperatively with private 
landowners in Texas to reach 
agreements with them concerning 
maintenance of important habitat, the 
Service has determined that designation 
of critical habitat in Texas is 
unnecessary and would not be 
beneficial to the pygmy-owl. 
Furthermore, a probable outcome of 
such a designation in Texas would be an 
increase in disturbance to pygmy-owls 
by bird watchers. An increase in bird 
watchers trespassing on private land is 
a concern expressed by private 
landowners, and such events could 
damage a currently harmonious working 
relationship with the Service and 
researchers. , 

Section 4(b)(8) requires, for any 
proposed or final regulation that « 
designates critical habitat, a brief 
description and evaluation of those 
activities (public or private) that may 
adversely modify such habitat or may be 
affected by such designation. Such 
activities may include: 

(1) Removing, thinning or destroying 
vegetation. Activities that remove, thin, 
or destroy vegetation, by mechanical 
(woodcutting or bulldozing), chemical _ 
{herbicides or burning), or biological 
(grazing) means; 


(2) Water diversion or impoundment, 
groundwater pumping, or any other 
activity that may significantly alter the 
quantity or quality of surface or 
subsurface water flow; 

(3) Overstocking or other 
mismanagement of livestock; and 

(4) Development of recreational 
facilities and off-road vehicle operation. 

Section 4(b)(2) of the Act requires the 
Service to consider economic and other 
impacts of designating a particular area 
as critical habitat. The Service will 
consider the critical habitat designation 
in light of all additional relevant 
information obtained before making a 
decision on whether to issue a final 
rule. 


Special Rule 
The Service recognizes that the major 


portion of the population in Texas exists . 


because present land management by 
private landowners is generally 
compatible with the well-being of the 
owl. The Service intends to work with 
landowners in developing management 
plans and agreements with the objective 
of recovery and eventual delisting of the 
Texas population. The Service is also 
proposing a special rule under section 
4(d) of the Act that offers additional 
management flexibility for this species. 
The special rule would remove the 
prohibition against incidental taking of 
this species in any area subject to a 
conservation agreement between the 
Service and the landowner when the 
taking is caused by routine ranching 
activities and does not involve any 
destruction of nest trees. In order for a 
conservation agreement to be accepted 
by the Service, it would have to describe 
the activities to be undertaken in the 
area that may affect the species; estimate 
the amount extent, and type of 
incidental taking likely to result from 
these activities; and prescribe adequate 
mitigation measures. 

The Service believes that a special 
rule of this nature will benefit the cactus 
ferruginous pygmy-owl in Texas, and 
that the rule would satisfy the 
requirement under section 4(d) that 
regulations applied to threatened 
species embody those measures deemed 
necessary and advisable to provide for 
the conservation of the species in 
question. 


Available Conservation Measures 


Conservation measures provided to 
species listed as endangered or 
threatened under the Act include 
recognition, recovery actions, 
requirements for Federal protection, and 
prohibitions against certain practices. 
Recognition through listing encourages 
and results in conservation actions by 


Federal, State, and private agencies, 
groups, and individuals. The Act 
provides for possible land acquisition 
and cooperation with the States and 
authorizes recovery plans for all listed 
species. The protection required for 
Federal agencies and the prohibitions 
against taking and harm are discussed, 
in part, below. 

Section 7({a) of the Act, as amended, 
requires Federal agencies to evaluate 
their actions with respect to any species 
that is proposed or listed as endangered 
or threatened and with respect to its 
critical habitat, if any is being 
designated. Regulations implementing 
this interagency cooperation provision 
of the Act are codified at 50 CFR Part 
402. Section 7{a)(4) requires Federal 
agencies to confer informally with the 
Service on any action that is likely to 
jeopardize the continued existence of a 
proposed species or result in 
destruction or adverse modification of 
proposed critical habitat. If a species is 
listed subsequently, Section 7(a){2) 
requires Federal agencies to ensure that 
activities they authorize, fund, or carry 
out are not likely to jeopardize the 
continued existence of such a species or 
to destroy or adversely modify its 
critical habitat. If a Federal action may 
affect a listed species or its critical 
habitat, the responsible Federal agency 
must enter into formal consultation with 
the Service. 

The Act and implementing 
regulations found at 50 CFR 17.21 and 
17.31 set forth a series of general 
prohibitions and exceptions that apply 
to all endangered and threatened 
wildlife, respectively. These 
prohibitions, in part, make it illegal for 
any person subject to the jurisdiction of 
the U.S. to take (includes harass, harm, 
pursue, hunt, shoot, wound, kill, trap, 
or collect; or to attempt any of these), 
import or export, ship in interstate 
commerce in the course of commercial 
activity, or sell or offer for sale in 
interstate or foreign commerce any 
listed species. It also is illegal to 
possess, sell, deliver, carry, transport, or 
ship any such wildlife that has been 
taken illegally. Certain exceptions apply 
to agents of the Service and State 
conservation agencies. 

Permits may be issued to carry out 
otherwise prohibited activities 
involving endangered and threatened 
wildlife species under certain 
circumstances. Regulations governing 
permits are at 50 CFR 17.22, 17.23, and 
17.32. Such permits are available for | 
scientific purposes, to enhance the ' 
propagation or survival of the species, 
and/or for incidental take. in connection 
with otherwise lawful activities. For 
threatened species, there are also 
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_ permits for zoological exhibition, 
educational purposes, or special 
purposes consistent with the purpose of 
the Act. 


Section 4(d) of the Act provides 
authority for the Service to promulgate 
special rules for threatened species. The 
Service is proposing a special rule for 
the cactus ferruginous pygmy-owl in 
Texas that would relax the prohibition 
against incidental taking where the 
Service and a landowner have entered 
into a conservation agreement. 


Public Comments Solicited 


The Service intends that any final 
action resulting from this proposal will 
be as accurate and as effective as 
possible. Therefore, comments or 
suggestions from the public, other 
concerned governmental agencies, the 
scientific community, industry, or any 
other interested party concerning this 
proposed rule are hereby solicited. 
Comments particularly are sought 
concerning: 


(1) Biological, commercial trade, or 
other relevant data concerning any . 
threat (or lack thereof) to this species; 


(2) The location of any additional 
populations of this species and the 
reasons why any habitat should or 
should not be determined to be critical 
habitat as provided by Section 4 of the 
Act; 


(3) Additional information concerning 


the range, distribution, and population 
size of this species; 


(4) Current or planned activities in the 
subject area and their possible impacts 
on this species; and 

(5) Any foreseeable economic and 
other impacts resulting from the 
proposed designation of critical habitat. 

Final promulgation of a regulation on 
this species will take into consideration 
the comments and any additional 
information received by the Service, and 
such communications may lead to a 
final regulation that differs from this 
proposal. 

The Endangered Species Act provides 
for a public hearing on this proposal, if 
requested. Requests must be received 
within 45 days of the date of publication 
of this proposal; such requests must be 
made in writing and addressed to the 
Service’s Arizona State Office (see 
ADDRESSES section). 


National Environmental Policy Act 


The Fish and Wildlife Service has 
determined that an Environmental 
Assessment, as defined under the 
authority of the National Environmental 
Policy Act of 1969, need not be 
prepared in connection with regulations 
adopted pursuant to Section 4(a) of the 
Endangered Species Act of 1973, as 
amended. A notice outlining the 
Service’s reasons for this determination 
was published in the Federal Register 
on October 25, 1993 (48 FR 49244). 


References Cited 


A complete list of all references cited 
herein is available from the Service’s 
Arizona State Office (see ADDRESSES). 


Author 


The primary author of this proposed 
rule is Robert M. Marshall, Arizona 
Ecological Services State Office (see 
ADDRESSES) above. 


List of Subjects in 50 CFR Part 17 


Endangered and threatened species. 
Exports, Imports, Reporting and 
recordkeeping requirements, and 
Transportation. 


Proposed Regulation Promulgation 


Accordingly, the Service hereby 
proposes to amend part 17, subchapter 
B of chapter I, title 50 of the Code of 
Federal Regulations, as set forth below: 


PART 17—[AMENDED] 


1. The authority citation for Part 17 
continues to read as follows: 


Authority: 16 U.S.C. 1361-1407; 16 U.S.C. 
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 93— 


625, Stat. 3500; unless otherwise noted. 


2. Section 17.11(h) is amended by 
adding the foilowing, in alphabetical 
order under Birds, to the list of 
Endangered and Threatened Wildlife, to 
read as follows: 


§ 17.11 Endangered and threatened 
wildlife. 


* * * * * 


(h) ss eR 





Species 





Scientific name 


Verte- 
brate 


popu- 
lation 
where en- 
dangered 
or threat- 
ened 


Historic range 


Status 


Critical 


When listed habitat 





BIRDS 


7 * 


Pygmy-owl, cactus fer- 
ruginous. 


Glaucidium 
brasilianum 
cactorum. 


* 


U.S.A. (AZ, TX), Mex- 


17.95(b) 


* 


17.41 (c) 





3. Section 17.41 is amended by 
adding paragraph (c) to read as follows: 


§ 17.41 Special rules—birds. 


* * *x * * 


(c) Cactus ferruginous pygmy-owl 
(Glaucidium brasiliarum cactorum). (1) 


Except as noted in paragraph (c)(2) of 
this section, all prohibitions of § 17.31 
(a) and (b) shall apply to the cactus 
ferruginous pygmy-owl in Texas. 

(2) Incidental take of the cactus 
ferruginous pygmy-owl will not be a 
violation of section 9 of the Endangered 


Species Act of 1973, as amended, if it 
results from routine ranching 
operations, such as fencing and road 
building or maintenance, provided that 


(i) No nest trees are destroyed. 


(ii) The owner of the land upon which 
the incidental take occurs and the 
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Service have signed a conservation 
agreement that provides for the 
persistence of essential habitat features 
for the cactus ferruginous pygmy-owl. 
The conservation agreement must 
include, at minimum: 

(A) A description of activities that 
may affect the cactus ferruginous 

ygmy-owl. 

B) An estimate of the amount, extent, 
and type of incidental taking that may 
result from these activities. 

(C) A description of any mitigation 
measures, such as seasonal restrictions 
or protection of nests groves, that will 
be carried out to minimize impact to 
and taking of cactus ferruginous pygmy- 
owls. 

(iii) The operations that may affect the 
cactus ferruginous pygmy-owl are in 
compliance with all other Federal and 
State laws that provide protection for 
the cactus ferruginous pygmy-owl. 

4. Section 17.95(b) is amended by 
adding critical habitat of the cactus 
' ferruginous pygmy-owl, in the same 
alphabetical order as the species occurs 
in § 17.11(h), to read as follows: 


§ 17.95 Critical habitat—Fish and wildlife. 
* * * * * 
(b) a 84k 


* * * * * 


Cactus Ferruginous Pygmy-Ow! 
(Glaucidium brasilianum cactorum) 


Arizona. Areas of land and water as 
follows (all legal descriptions are from 
the Gila and Salt River Meridian): 

1. Maricopa County: Salt River, from 
Stewart Mountain Dam (T3N, R8E, 
Section 33) downstream to Granite Reef 
Dam (T2N, R7E, Section 5). The 
boundaries include the current active 
channel(s), and all secondary, side, and 
overflow channels, up to and including 
the 100-year floodplain, and areas 
within 100 m (328 ft) laterally adjacent 
to the 100-year floodplain. 

2. Maricopa County: Verde River, 
from Bartlett Dam (T4N, R7E, Section 
33) downstream to the confluence of the 
Verde and Salt Rivers (T2N, R7E, 
Section 5). The boundaries include the 
current active channel(s), and all 
secondary, side, and overflow channels, 
up to and including the 100-year 
floodplain, and areas within 100 m (328 
ft) laterally adjacent to the 100 year- 
floodplain. 

3. Cochise, Pima, and Pinal Counties: 
San Pedro River, from the confluence of 
Soza Canyon (T12S, R19E, Section 30) 
downstream to the confluence of the 


San Pedro and Gila Rivers (Ts, R15E, 
Section 23), including Cook’s Lake. The 


_ boundaries include the current active 


channel(s), and all secondary, side, and 
overflow channels, up to and including 
the 100-year floodplain, and areas 
within 100 meters (328 feet) laterally 
adjacent to the 100-year floodplain. 

4. Pima County: Santa Cruz River, 
from the Interstate 19 bridge (T15S, 
R13E, Section 26) downstream to the - 
Avra Valley Road bridge (T12S, R12E, 
Section 8). The boundaries include the 
current active channel(s), and ail 
secondary, side, and overflow channels, 
up to and including the 100-year ~ 
floodplain, and areas within 100 meters 
(328 ft) laterally adjacent to the 100-year 
floodplain. 

5. Pima County: Rillito Creek system, 
from the confluence of Rillito Creek and 
the Santa Cruz River (T13S, R13E, 
Section 7) upstream, along Tanque 
Verde Creek to the boundary between 
Sections 2 and 3, T14S, R16E, and © 
upstream along Agua Caliente Creek to 
the Soldier Trail crossing (T13S, R16E, 
Section 19). The boundaries include the 
current active channel(s), and all 
secondary, side, and overflow channels, 
up to and including the 100-year 
floodplain, and areas within 100 m (328 
ft) laterally adjacent to the 100-year 
floodplain. 

6. Pima County: Canada del Oro, from 
its confluence with Sutherland Wash 
(T11S, R14E, Section 4) downstream to 
its confluence with the Santa Cruz River 
(T13S, R12E, Section 1). The boundaries 
include the current active channel(s), 
and all secondary, side, and overflow 
channels, up to and including the 100- 
year floodplain, and areas within 100 
meters (328 feet) laterally adjacent to the 
100-year floodplain. 

7. Pima County: Alamo/Growler Wash 
system, from the well in Alamo Canyon 
(T16S, R4aW, unsurveyed Section 6) 


downstream to the point where Growler , 


Wash intersects the Bates Well road 
(T15S, R7W, Section 6). The boundaries 
include the current active channel(s), 
and all secondary, side, and overflow 
channels, up to and including the 100- 
year floodplain, and areas within 100 m 
(328 ft) laterally adjacent to the 100-year 
floodplain. 

8. Pima County: Arivaca Creek, from 
the road crossing in the town of Arivaca 
(T21S, R10E, Section 28) downstream to 
the confluence with San Luis Wash 
(T21S, R9E, Section 4). The boundaries 
include the current active channel(s), 
and all secondary, side, and overflow 


channels, up to and including the 100- 
year floodplain, and areas within 100 m 
(328 ft) laterally adjacent to the 100-year 
floodplain. 


9. Greenlee and Graham Counties: 
Gila River, from the confluence with the 
San Francisco River (T5S, R29E, Section 
28) downstream to the gaging station in 
Section 31, T6S, R28E. The boundaries 
include the current active channel(s), 
and all secondary, side, and overflow 
channels, up to and including the 100- 
year floodplain, and areas within 100 m 
(328 ft) laterally adjacent to the 100-year 
floodplain. 


10. Pinal and Graham Counties: Gila 
River, from the confluence with the San 
Pedro River (T5S, R15E, Section 23) 
downstream to the Ashurst-Hayden 
Dam (T4S, R11E, Section 8). The 
boundaries include the current active 
channel(s), and all secondary, side, and 
overflow channels, up to and including 
the 100-year floodplain, and areas 
within 100 m (328 ft) laterally adjacent 
to the 100-year floodplain. 


11. Graham County: Bonita Creek, 
from the boundary between Section 36 
(T5S, R27E) and Section 31 (T5S, R28E) 
downstream to the confluence of Bonita 
Creek and the Gila River (T6S, R28E, 
Section 21). The boundaries include the 
current active channel(s), and all 
secondary, side, and overflow channels, 
up to and including the 100-year 
floodplain, and areas within 100 m (328 
ft) laterally adjacent to the 100-year 
floodplain. 


12. Maricopa County: New River, 
from the boundary between Sections 3 
and 4, Township 7 North, Range 3 East, 
downstream to the boundary between 
Sections 19 and 20, Township 6 North, 
Range 2 East. The boundaries inciude 
the current active channel(s), and all 
secondary, side, and overflow channels, 
up to and including the 100-year 
floodplain, and areas within 100 m (328 
ft) laterally adjacent to the 100-year 
floodplain. 


The primary constituent elements of 
cactus ferruginous pygmy ow! critical 
habitat include: Sonoran Desertscrub, 
xeroriparian thickets, riparian thickets, 
forests, and woodlands, and areas where 
such vegetation does not currently exist 
but may become established with 
natural regeneration or habitat 
rehabilitation. 


Note: Map follows: 
BILLING CODE 4310-55-M 
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BILLING CODE 4310-65-C 

Dated: December 6, 1994. 
George T. Frampton, Jr., 
Assistant Secretary for Fish and Wildlife and 
Parks. 
IFR Doc. $4~30468 Filed 12—7-94; 1:27 pm] 
BILLING CODE 4310-55-M 
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50 CFR Part 17 
RIN 1018-AC63 


Endangered and Threatened Wildlife 
and Piants; Reopening of Comment 
Period and Announcement of Public 
Meetings and Public Hearings on 
Proposed Endangered Status for Five 
Freshwater Mussels and Proposed 
Threatened Status for Two Freshwater 
Mussels From Eastern Gulf Slope 
Drainages of Alabama, Florida, and 
Georgia 

AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Proposed rule; notice of public 


meetings and public hearings, and 
reopening of comment period. 





SUMMARY: The Fish and Wildlife Service 
(Service) provides notice that five 
public meetings and five public 
hearings will be held on the proposed 
determination of endangered status for 
the fat three-ridge (Amblema neislerii), 
shiny-rayed pocketbook (Lampsilis 
subangulata), Gulf moccasinshell 
(Medionidus penicillatus), Ochlockonee 
moccasinshell (Medionidus 
simpsonianus), and oval pigtoe 
(Pleurobema pyriforme), and proposed 
determination of threatened status for 
the Chipola slabshell (Elliptio 
chipolaensis) and purple bankclimber 
(Elliptoideus sloatianus). These mussels 


are generally limited to short reaches of ~ 


various streams in southeast Alabama, 
north Florida and southwest Georgia. 
All interested parties are invited to 
submit comments on this proposal. 
DATES: Public meetings will be held | 
from 7 p.m. to 10:30 p.m. on the 
following dates: 

1. January 5, 1995, Fayetteville, 
Georgia. 

2. January 9, 1995, Marianna, Florida. 

3. January 10, 1995, Dothan, Alabama. 

4. January 11, 1995, Albany, Georgia. 
; 5. January 12, 1995, Columbus, 
Georgia. 

Public hearings will be held from 7 
p.m. to 10:30 p.m. on the following 
dates: 

1. January 19, 1995, Fayetteville, 
Georgia. 

2. January 23, 1995, Dothan, Alabama. 

3. January 24, 1995, Marianna, 
Florida. 

4. January 25, 1995, Albany, Georgia. 

5. January 26, 1995, Columbus, 
Georgia. 

The comment period, which 
originally closed on November 1, 1994, 
now Closes on February 10, 1995. 
ADDRESSES: Meetings and hearings will 
be held at the same facility in each city, 
as follows: 


1. Fayette County High School, F.A. 
Sams Auditorium, Lafayette Avenue, 
Fayetteville, Georgia. 

2. Dothan Opera House, 115 North St. 
Andrews, Dothan, Alabama. 

3. Chipola Junior College, Art Center, 
3094 Indian Circle, Marianna, Florida. 

4. Albany Civic Center, 100 West 
Oglethorpe Boulevard, Albany, Georgia. 

5. Columbus, Georgia Convention and 
Trade Center, 801 Front Avenue, 
Columbus, Georgia. 

Written comments and materials 
concerning the proposal should be sent 


directly to Acting Field Supervisor, U.S. 


Fish and Wildlife Service, 6620 
Southpoint Drive South, Suite 310, 
Jacksonville, Florida 32216 (facsimile 
904/232-2404). Comments and 
materials received will be available for 
public inspection, by appointment, 
during normal business hours at the 
above address. 

FOR FURTHER INFORMATION CONTACT: 
Robert S. Butler at the above address 
(telephone: 904/232-2580, facsimile 
904/232-2404). - 


SUPPLEMENTARY INFORMATION: 
Background 


In the Federal Register of August 3, 
1994, (59 FR 39524) the Service 
published a proposal to add seven 
freshwater mussels (fat three-ridge, 
shiny-rayed pocketbook, Gulf 
moccasinshell, Ochlockonee 
moccasinshell, oval pigtoe, Chipola 
slabshell, and purple bankclimber) to 
the list of endangered and threatened 
wildlife. These seven species are 
endemic to the Apalachicolan Region of 
the eastern Gulf Slope, defined as the 
rivers from the Escambia River in the 
west to the Suwannee River in the east. 
These drainages comprise southeast 
Alabama, southwest Georgia, and north 
Florida. Primary threats to these 
mussels are habitat degradation 
attributed to impoundments, poor land- 
use planning, sedimentation, and poor 
water quality. 

Section 4(b)(5)(E) of the Endangered 
Species Act of 1973, as amended, 
requires that a public hearing be held if 
it is requested within 45 days of 
publication of a proposed rule. The 
hearing provides a public forum to 
interested parties desiring formal oral 
comment on the proposed listing. By 
September 19, 1994, the Service had 
received 12 public hearing requests 
from within the proposed mussels’ 
range. Due to this level of interest, the 
Service has arranged to conduct five 
public hearings on the following dates 
and locations: January 19, 1995, 
Fayetteville, Georgia; January 23, 1995, 
Dothan, Alabama; January 24, 1995, 


Marianna, Florida; January 25, 1995, 
Albany, Georgia; and January 26, 1995, 
Columbus, Georgia. Parking is available 
at all five sites. Each public hearing is 
scheduled from 7:00 p.m. to 10:30 p.m. 
Those parties wishing to make 
statements for the administrative record 
are encouraged to bring a copy of their 
statements to present to the Service at 
the start of the hearing. Oral statements 
may be limited in length if the number 
of parties present at the hearing | 
necessitates such a limitation. There are, 
however, no limits to the length of 
written comments or materials 
presented at the hearing or mailed to the 
Service. Oral and written statements 
receive equal consideration. 


The list of sites and‘addresses for the 
public hearings is as follows: 


Fayette County High School 
Auditorium, Lafayette Avenue, 
Fayetteville, Georgia (one block north of 
the county courthouse square). 


Dothan Opera House, 115 North St. 
Andrews, Dothan, Alabama (across the 
street from the Dothan Police 
Department and Dothan Civic Center). 


Chipola Junior College, 123 South 
Main Street, Marianna, Florida 
(approximately two miles north of the 
courthouse in downtown Marianna). 


Albany Civic Center, 100 West 
Oglethorpe Boulevard, Albany , Georgia 
(between Washington and Front Streets 
near the Oglethorpe/Flint River Bridge). 


‘ Columbus, Georgia Convention and 
Trade Center, 801 Front Avenue, 
Columbus, Georgia (Front Avenue runs 
north-south along the Chattahoochee 
River). 

In acknowledgement of public 
response to date, the Service has also 
scheduled five public meetings. The 
purpose of the public meetings is to 
provide an advance opportunity for the 
public to ask questions and gain 
additional information in preparation 
for the hearings to be held at a later 
date. The Service will not be taking oral 
statements for the administrative record 
at these meetings. Meeting hours, 
locations, and sites are the same as for 
the public hearings; dates are as follows. 
January 5, 1995, Fayetteville, Georgia; 
January 9, 1995, Marianna, Florida; 
January 10, 1995, Dothan, Alabama; 
January 11, 1995, Albany, Georgia; and 
January 12, 1995, Columbus, Georgia. 


The original public comment period 
for the proposal closed on November 1, 
1994. Written comments may now be 
submitted until February 10, 1995, to 
the Service office in the ADDRESSES 
section. 
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Author 

The primary author of this notice is 
Robert S. Butler (see ADDRESSES 
section). 

Authority: The authority for this action‘is 
the Endangered Species Act (16 U.S.C. 1531 
et seq.). 

Dated: December 5, 1994. 

Jerome M. Butler, 

Acting Regional Director. 

[FR Doc. 94-30459 Filed 12-9-94; 8:45 am] 
BILLING CODE 4310-55-M 
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Federal Register 
Vol. 59, No. 237 


Monday, December 12, 1994 





This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and investigations, 
committee meetings, agency decisions and 
rulings, delegations of authority, filing of 
petitions and applications and agency 
statements of organization and functions are 
examples of documents appearing in this 
section. 


SUPPLEMENTARY INFORMATION: 
I. Description of Proposed Rules 

By letter dated August 8, 1994 
(together with submitted materials: the 
“Submission” or “‘Proposal’’), the CBOT 
submitted proposed new Rules 424.00 
and 480.14 and new Regulation 424.01 


contemplates that, except as provided 
therein, each MFMFA would be subject 
to all applicable requirements of the 
Commodity Exchange Act, the 
Commission regulations and CBOT 
rules. Among other exceptions, 
however, Member Firms would not be 
required to provide the Disclesure 








COMMODITY FUTURES TRADING 
COMMISSION 


Chicago Board of Trade’s Proposed 
New Rules 424.00 and 480.14, and New 
Regulation 424.01—Member Firm 
Managed Futures Accounts, and 
Customer Agreements and Risk 
Disciosure Statement Relating Thereto 


AGENCY: Commodity Futures Trading 
Commission. 

ACTION: Notice of proposed Chicago 
Board of Trade (‘““CBOT”) rules and 
regulation related to the offering and 
operation of certain retail customer 


. managed futures accounts carried by 
CBOT member firms. 





SUMMARY: The CBOT has submitted two 
proposed new rules and one proposed 
new regulation ' pursuant to Section 
5a(a)(12) of the Commodity Exchange 
Act (“Act”). The proposed new 
provisions would establish 
requirements for certain retail customer 
managed futures accounts carried by 
CBOT member firms (‘‘Member Firms’”’). 
Acting pursuant to the authority 
delegated by Commission Regulation 
140.96, the Division of Trading and 
Markets has determined to publish the 
CBOT’s proposal for public comment. 
The Division believes that publication 
of the CBOT’s proposal is in the public 
interest and will assist the Commission 
in considering the views of interested 
persons. 
DATES: Comments must be received on 
or before January 11, 1995. 


| FOR FURTHER INFORMATION CONTACT: 
France M.T. Maca, Special Counsel, 
Division of Trading and Markets, 
Commodity Futures Trading 
Commission, 2033 K Street NW., 
Washington, DC 20581. Telephone: 
_ (202) 254-8955. 


' CBOT rules are approved by a full vote of the 
CBOT’s membership. CBOT regulations are 
approved by the board of directors. Rules and 
Regulations have the same effect on members. 


pursuant to Commission Regulation 


1.41{c). The Division advised the CBOT 


that it will consider the Submission 


under Regulation 1.41(b) and the CBOT 


did not object thereto. The proposed 
new provisions were revised and 
resubmitted October 12, 1994. The 
CBOT represents «hat the objective of 
the Proposal is “to make possible a 
regulatory framework in which active 


solicitation of retail business by Member 


Document of a commodity trading 
advisor (‘“CTA”’) retained. to direct a 
MFMFA, as otherwise required by 


Commission Regulation 4.31, nor would 


they be required to provide daily 


purchase and sale confirmations to 
MFMFA customers, as required by 
Commission Regulation 1.33{b). CTA 
Disclosure Documents would be 
available upon request, and daily 
confirmations would be available at the 


Firms can be made practicable—thereby office of the Member Firm. Each 


fostered—by ensuring adequate 


- customer protection while also 


clarifying Member Firms’ compliance 


‘ obligations.” The CBOT represents that 


the proposed rules and regulation have 
been designed specifically to permit 
Member Firms to offer certain managed 
accounts without securities registration 
under the Securities Act of 1933.2 
Under the Proposal, Member Firms 


could solicit customers to open Member 


Firm Managed Futures Accounts 


(‘““MFMFAs’’). Each MFMFA would be a 


discretionary account owned by, and 
carried in the name of, an individual 
customer, managed by either the 
Member Firm, an associated person 
(‘‘AP”’) thereof, or an unaffiliated 
trading manager such as a registered 
commodity trading advisor (“CTA”). 
The CBOT contemplates that MFMFAs 
would trade contracts to which the 
average pricing system (“APS”)3 and 
average quantity order system 


(“AQOS”) 4 are applicable. The Proposal 


2The CBOT represents that these accounts would 


meet all the conditions set forth by the Securities 


and Exchange Commission for investment vehicles 


to avoid the offeror being deemed to be engaged in 


the issuance of securities. See Investment Company 


Act Release No. 11391 [1980 Transfer Binder) Fed. 
Sec. L. Rep. (CCH) 9 82,662 (October 10, 1980) and 
related no-action letters cited in the Submission. 
3The APS set forth in CBOT Rule 421.03 was 

permitted to be made effective in June of 1992. It 
enables Member Firms to confirm to customers an 
average price when portions of an order or series 
of orders for the same accounts are executed at 


different prices. Other exchanges also have average 


pricing systems. 
4The AQOS set forth in CBOT Rule 421.04 was 
permitted to be made effective in October of 1993. 


It permits the confirmation to customers of average 


contract quantities. To date, no other exchange has 
adopted an average quantity order system. 


MFMFA customer would be provided 
with, and acknowledge receipt of, a 
MFMFA Risk Disclosure Statement 
disclosing, among other things, the risks 
of investing in a MFMFA and the 
provisions regarding daily 
confirmations and delivery of the 
Disclosure Document of a CTA 
managing a MFMFA.® The Risk 
Disclosure Statement also would 
disclose that no individual customer 
could invest more than ten percent of 
his or her liquid net worth, exclusive of 
home, furnishings and automobile, in a 
single MFMFA or more than twenty 
percent of liquid worth in all his or her 
MFMFAs at all Member Firms 
combined. As submitted, the Proposal 
also includes a provision for mandatory 
arbitration of disputes relating to 
MFMFAs. 


Member Firms sponsoring a MFMFA 
would be required to submit, upon 
request, a separate ledger recording all 
day trades to the CBOT’s Office of 
Investigations and Audits and to adopt 
and enforce written procedures enabling 
them to supervise the solicitation of 
investments in MFMFAs and the 
handling of complaints related to such 
accounts. No person participating in 
MFMEFA trading decisions could receive 
monthly commissions in an amount 
greater than 2.083 percent of net equity 


5 Monthly statements showing each transaction 


would be provided to each account customer, as 
required by Commission Regulation 1.33(a). 


~ 6The CBOT further represents that “‘felach 


Member Firm wil! have representatives reasonably 


available during normal business hours to answer 
any inquiries or provide consultation to customers” 


regarding MFMFAs. 
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in any particular MFMFA as of the 
beginning of the month. 


II. Request for Comments 


Comment is requested on any aspect 
of the Proposal that members of the 
public believe may raise issues under 
the Act or Commission regulations. In 
this regard, the Commission notes that, 
naturally, Section 40 of the Act would 
apply to the proposed provisions. The 
Commission further notes that the 
Proposal, as submitted, could not be 
approved unless certain existing 
Commission regulations were amended. 
For example, as noted above, the 
Proposal would: (1) Require account 
owners to consent to the submission of 
all disputes relating to MFMFAs to 
binding arbitration, which appears to 
conflict with Commission Regulation 
180.3(b) pursuant to which a customer's 
consent to arbitration prior to the time 
a claim or grievance arises may not be 
a condition to the customer’s ability to 
utilize the services of the futures 
commission merchant; (2) permit 
Member Firms to not provide MFMFA 
customers with daily purchase and sale 
confirmations as now is required by 
Commission Regulation 1.33(b); and (3) 
require delivery of the Disclosure 
Document of a CTA ‘retained to direct a 
MFMFA to the account owner solely 
where requested by the customer, 
whereas Commission Regulation 4.31 
requires delivery of the Disclosure 
Document to prospective CTA clients at 
or before the time of their solicitation or 
opening a discretionary account with 
the CTA. Accordingly, commenters may 
wish to address the questions of 
whether the proposed arbitration, 
disclosure and trade confirmation 
provisions provide adequate customer 
protection. Further, commenters should 
discuss what are the compelling 
reasons, if any, from a fairness, 
business, increase of access, flexibility, 
or other perspective, why the 
Commission should revise the above- 
cited rules to provide for the exceptions 
necessary to implement the Proposal 
and what conditions, if any, should 
limit the use of such exceptions. In 
addition, the Commission requests 
comment on whether Member Firms or 
their APs participating in the proposed 
program may come within the 
Commission’s regulatory framework for 
commodity trading advisors and should 
be required to register as such, on 
whether the Proposal presents issues 
related to the oversight of such Member 
Firms and APs and on any other aspect 
of the Proposal. 

Copies of the Submission are 
available for inspection at the Office of 
the Secretariat, Commodity Futures 


Trading Commission, 2033 K Street 
NW., Washington, DC 20581. Copies 
also may be obtained through the Office 
of the Secretariat at the above address or 
by telephoning (202) 254-6314. Some 
materials may be subject to confidential 
treatment pursuant to 17 CFR 145.5 or 
145.9. 

Any person interested in submitting 
written data, views, or arguments on the 
Proposal should send such comments to 
Jean A. Webb, Secretary, Commodity 
Futures Trading Commission, 2033 K 
Street NW., Washington, DC 20581, by 
the specified date. 

Issued in Washington, DC, on December 6, 
1994. 

Alan L. Seifert, 

Deputy Director. 

{FR Doc. 94-30443 Filed 12—9—94; 8:45 am] 
BILLING CODE 6351-01-P 








CONGRESSIONAL BUDGET OFFICE 


Notice of Transmittal of Final 
Sequestration Report for Fiscal Year 
1995 to Congress and to the Office of 
Management and Budget 


Pursuant to Section 254(b) of the 
Balanced Budget and Emergency Deficit 
Control Act of 1985 (2 U.S.C. 904(b)), 
the Congressional Budget Office hereby 
reports that it has submitted its Final 
Sequestration Report for Fiscal Year 
1995 to the House of Representatives, 
the Senate, and the Office of 
Management and Budget. 

Stanley L. Greigg, 

Director, Office of Intergovernmental 
Relations, Congressional Budget Office. 

[FR Doc. 94-30623 Filed 12—-9—94; 8:45 am] 
BILLING CODE 9507-02-M 








DEPARTMENT OF ENERGY 
Advisory Committee on Human 
Radiation Experiments 


AGENCY: Department of Energy. 


ACTION: Notice of open meeting; 
amendment. 





SUMMARY: On November 22, 1994, the 
U.S. Department of Energy announced 
an open meeting for the.Advisory 
Committee on Human Radiation 
Experiments (59 FR 60785). The 
purpose of this notice is to announce a 
change in the public comment time on 
December 16, 1994, from 10:15 a.m.to 
8:05 a.m. 

DATE AND TIME: December 15, 1994, 9:00 
a.m.—5:00 p.m.; December 16, 1994, 8:00 
a.m.—5:00 p.m. 

PLACE: Omni Shoreham Hotel, 2500 
Calvert Street NW., Washington, DC. 


FOR FURTHER INFORMATION CONTACT: 
Steve Klaidman, (202) 254-9795, Fax: 
(202) 254-9828. 


SUPPLEMENTARY INFORMATION: 
Purpose of the Committee 


The Advisory Committee on Human 
Radiation Experiments was established 
by the President, Executive Order No. 
12891, January 15, 1994, to provide 
advice and recommendations on the 
ethical and scientific standards 
applicable to human radiation 
experiments carried out or sponsored by 
the United States Government. The 
Advisory Committee on Human 
Radiation Experiments reports to the 
Human Radiation Interagency Working 
Group, the members of which include 
the Secretary of Energy, the Secretary of 
Defense, the Secretary of Health and 
Human Services, the Secretary of 
Veterans Affairs, the Attorney General, 
the Administrator of the National 
Aeronautics and Space Administration, 
the Director of Central Intelligence, and 
the Director of the Office of 
Management and Budget. 


Tentative Agenda 


Thursday, December 15, 1994 


9:00 a.m. Call to Order and Opening _ 
Remarks 

9:10 a.m. Discussion, Committee 
Strategy and Direction 

12:15 p.m. Lunch 

1:30 p.m. Discussion, Committee 
Strategy and Direction (continued) 

5:00 p.m. Meeting Adjourned 


Friday, December 16, 1994 


8:00 a.m. Opening Remarks 

8:05 a.m. Public Comment (5 minute 
rule) 

10:00 a.m. Discussion, Committee 
Strategy and Direction 

11:45 a.m. Lunch 

1:15 p.m. Discussion, Committee 
Strategy and Direction (continued) 

5:00 p.m. Meeting Adjourned. 
A final agenda will be available at the 

meeting. 


Public Participation 


The meeting is open to the public. 
The chairperson is empowered ito 
conduct the meeting in a fashion that 
will facilitate the orderly conduct of 
business. Any member of the public 
who wishes to file a written statement 
with the Advisory Committee will be 
permitted to do so, either before or after 
the meeting. Members of the public who 
wish to make a five-minyte oral 
statement should contact Kristin Crotty 
of the Advisory Committee at the 
address or telephone number listed 
above. Requests must be received at 
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least five business days prior to the 
meeting and reasonable provisions will 
be made to include the presentation on 
the agenda. 


Transcript 


Available for public review and 
copying at the office of the Advisory 
Committee at the address listed above 
between 9 a.m. and 4 p.m., Monday 
through Friday, except Federal holidays. 

Issued in Washington, DC on December 7, 
1994 
Rachel Murphy Samuel, 

Acting Deputy Advisory Committee 
Management Officer 

{FR Doc. 94—30498 Filed 12—9—94; 8:45 am] 
BILLING CODE 6450-01-M 





Federal Energy Regulatory 
Commission 


[Docket No. GP95-3-000; FERC No. JD92- 
02505T; Texas-15 Addition 3] 


Railroad Commission of Texas; Tight 
Formation Area Determination; Notice 
of Preliminary Finding 


December 5, 1994 

On December 23, 1991, the Railroad 
Commission of Texas (Texas) submitted 
its determination that the J through Y 
Sands portion of the Vicksburg 
Formation (also known as the Lower 
Vicksburg), underlying parts of the 
McAllen Ranch Field in Hidalgo County 
qualifies as a tight formation under 
Section 107(c)(5) of the Natural Gas 
Policy Act of 1978 (NGPA).? 

For the reasons discussed below, the 
Commission issues this Notice of 
Preliminary Finding that Texas’ 
determination for the J-Y Sands (Texas- 
15 Addition 3) is not supported by 
substantial evidence. 


Background 


After staff sent two tolling letters 
requesting Texas to provide a statement 
explaining its determination and 
requesting additional data to support 
the determination, an informal 
conference was held at the request of 
Shell Western E & P, Inc. (SWEPI), the 
applicant before Texas. Following that 
conference, Texas, at SWEPI’s request, 
issued separate tight formation area 
determinations for portions of the M, R, 
S, and T Lower Vicksburg Sands that are 
also included in the Texas-15 Addition 
3 determination, and deferred 


1 The designated area, which is the same for each 
Lower Vicksburg sand, encompasses approximately 
15,100 acres in portions of “San Ramon” Juan 
Farias Grant (A-62) and the “‘Santa-Anita’”’ Manuel 
Gomez Grant (A-63), in Hidalgo County. 


answering staff’s tolling letter.2 By order | 


issued September 30, 1994, the 
Commission affirmed Texas’ separate 
determinations for the M, R, S, and T 
Sands. 

On October 27, 1994, Texas 
responded to staff’s second tolling letter 
in the Texas-15 Addition 3 proceeding 
by submitting SWEPI’s commentsand 
stating that those comments should 
satisfy the concerns raised in the tolling 
letter. The comments provide additional 
explanations for why SWEPI believes 
that the recommended formation meets 
the guidelines but contain no additional 
data on permeability or flow rate 
characteristics. 


Discussion 
Permeability Guideline 


Section 271.703(c)(2)(i)(A) of the 
Commission’s regulations requires the 
jurisdictional agency to show that the in 
situ permeability to gas, throughout the 
pay section in the formation, is expected 
to be 0.1 millidarcy (md) or less. 

Each recommended sand (J, K, L, M, 

* * * etc.) is actually a sand package, 
consisting of multiple sands; the 
recommended area for each Lower 
Vicksburg sand package is the same, 
whether the sand package is present 
throughout all of the approximately 
15,100-acre recommended area or not. 
The record contains permeability data 
for only 17 of the 97 wells drilled 
within the recommended area. In 
addition, as shown below, permeability 
data was not provided for each sand 
package. 





Average 


Permeability 
depth 


Sand package data wells 





8,116 
8,765 
9,468 
9,922 
10,176 
10,297 
10,782 
10,992 
11,181 
11,838 
12,283 | 
12,689 








ONQ=HNHhO-+0O-O 


2 The M Sand determination (Texas-112, FERC 
No. JD93-04541T) covers 3,010 acres. The R Sand 
determination (Texas-113, FERC No. JD93-04589T) 
covers 1,440 acres. The S Sand determination 
(Texas-114, FERC No. JD93-04590T) covers 11,700 
acres. The T Sand determination (Texas-115, FERC 
No. JD93-04591T) covers 7,320 acres. 

3 Order No. 567, issued on July 28, 1994, 
rescinded the Commission’s NGPA’s regulations, 
including Section 275 as of that date (68 FERC 
461,135). The Commission stated, however, that 
rescission of Part 275 is prospective only and that 
timely filed applications for well determination 
proceedings still pending before the Commission 
will continue to be subject to the requirements of 
Part 275 as that section existed before July 28, 1994. 





Permeability 
data wells 


Average 
depth 





12,708 0 
13,877 0 











Since Shell predicted permeability 
values for the sands with no data (i.e., 
untested sands), the tolling letter 
questioned why Texas believed the 
determination was supported by 
substantial evidence and requested 
additional permeability data. 

In its comments responding to the 
second tolling letter, SWEPI argues that 
the subject sands are of the same age, 
the same depositional environment, 
originated from the same source area, 
have very similar mineral composition, 
and have undergone the same post- 
depositional structural and diagenetic 
processes. On this basis, SWEPI 
concludes that the factors controlling 
porosity and permeability in the sands 
lacking pressure build-up (PBU) test 
data are the same, or very similar, to the 
PBU tested sands. 

SWEPI also argues that the untested 
sands are adjacent to sands with 
sufficient test data to afford sufficient 
control to establish the basis for using 
the values that were calculated for 
untested sands. SWEPI further contends 
that the empirical PBU data from the 
tested sands can be used to predict 
permeabilities in the untested sands. 
For this purpose, SWEPI’s Texas-15 
Addition 3 application includes a graph 
which attempts to show that initial 
permeabilities may be predicted based 
on a correlation between initial 
permeability, porosity, and gas 
saturation (i.e., that the points on the 
graph demonstrate that'there is a linear 
relationship between initial 
permeability and the other two factors) 
SWEPI also argues that the few sands 
which lack PBU test data are either 
immediately above or below a PBU 
tested sand, or (in most cases) between 
PBU tested sands. 

We find, however, that the Texas-15 
Addition 3 record does not contain 
substantial evidence showing that all of 
the sands in the recommended interval 
(the J through Y Sands) meet the 
Commission’s 0.1 md guideline for tight 
formation designation over all of the 
15,100-acre area being recommended. 
Our review of SWEPI’s Engineering 
Exhibit 7 shows that initial permeability 
varies widely from one sand package to 
the next,* and even from one well to the 


4 For example, SWEPI’s Engineering Exhibit 7 
shows that the McAllen Ranch #22 well’s initia! R 
Sand permeability of 3.84 md is 96 times the 0.04 
md initial T Sand permeability in the McAllen 
Ranch # 77 well. 





53992 


Federal Register / Vol. 59, No. 237 / Monday, December 12, 1994 / Notices 








next.5 Thus, the record shows that the 
permeability evidence from tested sand 
packages does not demonstrate that the 
untested sands meet the 0.1 md 
guideline for tight formation 
designation. Moreover, the record does 
not show that initial permeability for 
untested sands can be predicted using 
the linear relationship that SWEPI drew. 
An examination of SWEPI’s graph 
shows that the points on the graph are 
completely scattered; therefore, there is 
no linear relationship and no showing 
that initial permeability is a function of 
porosity and gas saturation. 


Natural Gas Flow Rate Guideline 


Section 271.703(c)(2){i)(B) of the 
Commission’s regulations requires the 
jurisdictional agency to show that the 
average pre-stimulation stabilized 
natural gas flow rate (against 
atmospheric pressure) of wells 
completed for production in the 
formation does not exceed the 
applicable maximum allowable flow 
rate (based on the average depth to the 
top of the formation and the table of 
maximum flow rates in the regulations). 


Our review shows that the Texas-15 
Addition 3 record does not contain 
individual pre-stimulation stabilized 
flow rates from each completion for 
production in a recommended sand and 
no additional supporting documentation 
(i.e., completion reports and/or copies 
of driller’s reports) verifying which sand 
intervals were completed for production 
within each data well, and whether or 
not the PBU tested intervals correspond 
to those completion intervals. SWEPI’s 
pre-stimulation flow rate calculations 
for the J—Y interval rely on the predicted 
permeability values for untested sands. 
In view of the fact that these predicted 
values are flawed, we find that the 
Texas-15 Addition 3 record does not 
contain substantial evidence that the 
stabilized production rate, against 
atmospheric pressure, of wells 
completed for preduction in the J-Y 
Sand interval, without stimulation, is 
not expected to exceed the applicable 
allowable found in the Commission’s 
regulations. Moreover, we find that the 
additional pre-stimulation stabilized 
flow rate data developed for the separate 
M, R, S, and T Sand determinations 
does not provide evidence as to the flow 
rate characteristics of completions for 
production in other sands, in other 
wells. 


5 For example, SWEPI's Engineering Exhibit 7 
shows that the Woods Christian #7 well’s initial P 
Sand permeability is 4.64 md, while the initial 
permeability for the P Sand in the Woods Christian 
#13 well is only 0.13 md. 


SWEPI’s De Novo Review Argument 


SWEPI argues that the Commission 
has exceeded its substantial evidence 
review authority under Section 503 of 
the NGPA and conducted a de novo 
review of the Texas-15 Addition 3 
application. SWEPI’s argument is based 
in large part on the detailed data 
requests in staff's tolling letters. 

We find that SWEPI’s argument is 
without merit. The Commission has 
consistently required that the in situ 
permeability and pre-stimulation 
natural gas and crude oil flow rate 
guidelines pertain to the initial 
permeability and flow rate 
characteristics of the formation, not to 
conditions resulting from years of 
sustained production.® Since the record 
in the Texas-15 Addition 3 
determination clearly indicates that 
initial well completions in natural gas 
pay sections within the J-Y Sand 
interval (within the recommended area) 
exceed the guidelines for tight formation 
designation, and that it is only as a 
result of sustained production that the 
producing well completions begin to 
exhibit permeability and flow rate 
values below the numerical limits in the 
regulations, the record does not support 
a determination that the recommended 
formation meets the permeability and 
flow rate guidelines established by the 
Commission. Therefore, staff's requests 
for data to provide additional evidence 
to support Texas’ determination was 
appropriate. As discussed above, our 
review shows that the record does not 
contain sufficient data to support Texas’ 
determination that the recommended 
area and the recommended interval 
meets each of the Commission’s 
guidelines. 

Under § 275.202(a) of the regulations, 
the Commission may make a 
preliminary finding, before any 
determination becomes final, that the 
determination is not supported by 
substantial evidence in the record. 
Based on the above discussion, the 
Commission hereby makes a 
preliminary finding that Texas’ 
determination is not supported by 
substantial evidence in the record upon 
which it was made.” Texas or the 
applicant may, within 30 days from the 
date of this preliminary finding, submit 
written comments and request an 
informal conference with the 


PRR AMES aE ? 
6 See Notices of Preliminary Finding issued in 

Docket No. GP93--5—000 (64 FERC 951,004) and 

Docket No. GP94—7—000 (67 FERC 961,073). 


7 This action does not affect the portion of the M, 
R, S, and T Sands that are covered by the 
determinations the Commission approved in its 
September 30, 1994 order in Docket No. GP94—10- 
000 (68 FERC 461 394). 


Commission, pursuant to § 275.202(f) of 
the regulations. A final Commission 
order will bé issued within 120 days 
after the issuance of this preliminary 
finding. - 

By direction of the Commission. 
Lois D. Cashel, 
Secretary. 
[FR Doc. 94—30425 Filed 12-9-94; 8:45 am] 
BILLING CODE 6717-01-41 





[Docket No. RP95-77-000] 


ANR Pipeline Co.; Notice of Limited 
Waiver of Tariff Provisions 


December 6, 1994. 

Take notice that on December 2, 1994, 
ANR Pipeline Company (ANR) tendered 
for filing an “Expedited Request for 
Limited Waiver of Tariff Provision.” 
ANR is requesting that the Commission 
permit ANR to delay, for two months, 
its filing to “‘true-up” its Above-Market 
Dakota Costs, as required by § 28.1{c}{7) 
of the General Terms and Conditions of 
its FERC Gas Tariff, Second Revised 
Volume No. 1. ANR is requesting this 
limited waiver to permit ANR to collect 
the data underlying its actual revenue 
collection experience for the applicable 
true-up period. 

Any person desiring to be heard or to 
protest said filing should file a motion 
to intervene or protest with the 
Commission, 825 North Capitol Street, 
N.E.,. Washington, D.C. 20426 in 
accordance with Rules 211 and 214 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 385.211, 385.214). 
All such motions or protests should be 
filed on or before December 13, 1994. 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to’ 
the proceeding. Copies of this 
application are on file with the 
Commission and are available for public 
inspection. 
Lois D. Cashell, 

Secretary. 
IFR Doc. 94—-30429 Filed 12—9—94; 8:45 am] 
BILLING CODE 6717-01-M 





[Docket Nos. CP94-161-000, et al.] 


Avoca Natural Gas Storage; Notice of 
Attendance at Pubiic Hearings 


December 6, 1994. 

On December 13, 1994, the Office of 
Pipeline Regulation (OPR) staff will 
attend public hearings sponsored by the 
Susquehanna River Basin Commission 


_ (SRBC), and the New York Department 


of Environmental Conservation. The 
hearings concern the proposed 
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groundwater withdrawal permit for the 
above Avoca Gas Storage Field Project 
in Steuben County, New York. 

The hearings will be held at the 
Avoca Central School, Oliver Street, 
Avoca, N.Y., beginning at 2:00 p.m. and 
7:00 p.m. 

OPR staff will attend as observers. For 
further information, call Steven G. 
Grape, (202) 208-1046. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 94—30427 Filed 12-9-94; 8:45 am] 
BILLING CODE 6717-01-M 





[Docket No. TM95-5-23-000] 


Eastern Shore Natural Gas Co.; Notice 
of Proposed Changes in FERC Gas 
Tariff 


December 6, 1994. 

Take notice that on December 2, 1994, 
Eastern Shore Natural Gas Company 
(Eastern Shore), tendered for filing 
certain revised tariff sheets included in 
Appendix A attached to the filing. Such 
sheets are proposed to be effective 
December 1, 1994. 

Eastern Shore states that the above 
referenced tariff sheets are being filed 
pursuant to § 154.309 of the 
Commission’s regulations and Section 
21 of the General and Conditions of 
Eastern Shore’s FERC Gas Tariff to 
reflect a reduction in Eastern Shore’s 
jurisdictional sales rates. The sales rates 
set forth thereon reflect a decrease of 
$0.5136 per dt as measured against 
Eastern Shore’s sales rates filed in 
Docket No. TA95—1—23-000, et. al., its 
previous regularly scheduled annual 
PGA filing as filed on September 1, 1994 
(and subsequently superseded on 
October 25, 1994). 

Further, the above referenced tariff 
sheets are being filed pursuant to 
§ 154.309 of the Commission’s 
regulations and Section 24 of the 
General Terms and Conditions of 
Eastern Shore’s FERC Gas Tariff to track 
a storage rate change made by 
Transcontinental Gas Pipe Line 
Corporation (Transco) in its PS/FT 
Demand Rate. 

Eastern Shore states that copies of the 
filing have been served upon its 
jurisdictional customers and interested 
State Commissions. 

Any person desiring to be heard or to 
protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, accordance with Rule 211 
and Rule 214 of the Commission’s Rules 
of Practice and Procedure (18 CFR 
385.211 and 385.214). All motions or 


protests should be filed on or before 
December 13, 1994. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not servetomake 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and available for public 
inspection. 
Lois D. Cashell, 

Secretary. 
{FR Doc. 94-30434 Filed 12-9-94; 8:45 am] 
BILLING CODE 6717-01-M 





[Docket No. RP95-80-000] 


National Fue’ Gas Supply Corp.; Notice 
of Refund Filing 


December 6, 1994. 

Take notice that on December 2, 1994, 
National Fuel Gas Supply Corporation 
(National), tendered for filing as part of 
its FERC Gas Tariff, Third Revised 
Volume No. 1, Fourth Revised Sheet 
Nos. 237A and 237B, and First Revised 
Sheet Nos. 237C.01, 237E.01 and 237F, 
with a proposed effective date of 
January 1,.1995. 

National states that these tariff sheets 
are submitted as a limited application 
pursuant to Section 4 of the Natural Gas 
Act, 15 U.S.C. Section 717c (1992), and 
the Rules and Regulations of the Federal 
Energy Regulatory Commission 
(Commission) promulgated thereunder. 

National states that this filing 
proposes to flow through to National’s 
customers refunds received primarily 
from Tennessee Gas Pipeline Company 
(Tennessee) and Transcontinental Gas 
Pipe Line Corporation (Transco) of costs 
associated with Account Nos. 186 and 
191. National states that the refund 
amount is $20,148,903. 

National states that a copy of this 
filing was posted pursuant to § 154.16 of 
the Commission’s Regulations and that 
copies of this filing were served upon 
the company’s jurisdictional customers 
and upon the Regulatory Commission’s 
‘of the States of New York, Ohio, 
Pennsylvania, Delaware, Massachusetts, 
and New Jersey. 

Any person desiring to be heard or to 
protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, in accordance with Rules 
211 or 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211 
or 385.214). All such motions to 
intervene or protest should be filed on 
or before December 13, 1994. Protests 
will be considered by the Commission 


in determining the appropriate action to 
be taken but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 


' Secretary. 


[FR Doc. 94—30432 Filed 12—9-94; 8:45 am] 
BILLING CODE 6717-01-M — 





[Docket No. CP93-672-001] 


Natural Gas Pipeline Co. of America; 
Notice of Amendment 


December 6, 1994. 

Take notice that on November 30, 
1994, Natural Gas Pipeline Company of 
America (Natural), 701 East 22nd Street, 
Lombard, Illinois, 60148, filed to amend 
its application in Docket No. CP93-672- 
000 for permission authorizing the 
abandonment of facilities constructed in 
the 1930’s and 1960’s, and partial 
replacement of these facilities, all as 
more fully set forth in the request which 
is on file with the Commission and open 
to public inspection. 

Natural requested authorization in 
Docket No. CP93-672-000 for the 
abandonment of approximately 490 
miles of the original 24” Amarillo No. 

1 mainline and one 12,000 HP engine at 
intermediate Compressor Station 195 
located in Washington County, Kansas. 
Natural also requested the issuance of a 
Certificate of Public Convenience and 
Necessity authorizing it to construct and 
operate: (1) Approximately 9.41 miles of 
30” loop and three separate segments of 
36” loop totaling approximately 18.66 
miles in Hutchinson County, Texas; 
Ford County, Kansas; Lincoln County, 
Kansas; and Otoe County, Nebraska, 
respectively, at an aggregate estimated 
cost of $19,020,000; and, (2) one 14,500 
HP compressor engine, by means of 
retrofitting one existing 12,000 HP 
engine to 14,500 HP, at Compressor 
Station 195 located in Washington 
County, Kansas, at an estimated cost of 
$5,925,000. Natural indicated that the 
abandonment and construction project 
was proposed to increase the reliability 
of Natural’s services and reduce 
operating costs by eliminating or 
replacing parts of the system that are 
obsolete and require high operation and 
maintenance costs. 

In Docket No. CP93-672-001 Natural 
proposes to amend its application in 
Docket No. CP93-672-000 to eliminate 
from that docket the proposed 
abandonment and construction activity 
south of its Hooker Lateral in Beaver 
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County, Oklahoma. Natural states that it 
is now requesting authorization to 
abandon approximately 308 miles of its 
24-inch diameter Amarillo No. 1 line 
and one compressor engine at its 
Compressor Station 195 located in 
Washington County, Kansas. According 
to Natural's application to amend, it is 
also requesting authorization to 
construct and operate approximately 
9.46 miles of 36-inch diameter pipeline 
in Otoe County, Nebraska and one 
14,500 horsepower compressor engine, 
by means of retrofitting an existing 
engine, at its Compressor Station 195. 
Natural estimates the total cost of the 
new construction to be approximately 
$12,828,000. 


Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before 
December 27, 1994, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a motion to 
intervene or a protest in accordance 
with the requirements of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.214 or 385.211) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants parties 
to the proceeding. Any person wishing 
to become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a motion to intervene 
in accordance with the Commission’s 
Rules. 


Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission’s Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no motion to intervene is 
filed within the time required herein, if 
the Commission on its own review of 
the matter finds that a grant of the 
certificate and permission and approval 
for the proposed abandonment are 
required by the public convenience and 
necessity. If a motion for leave to 
intervene is timely filed, or if the 
Commission on its own motion believes 
that a formal hearing is required, further 
notice of such hearing will be duly 
given. 


Under the procedure herein provided 
for, unless otherwise advised, it will be 


unnecessary for Natural to appear or be 
represented at the hearing. 


Lois D.Cashell, 


. Secretary. 


[FR Doc. 94~—30426 Filed 12—9-94; 8:45 am] 
BILLING CODE 6717-01-M 





[Docket No. RP95-78-000] 
NorAm Gas Transmission Co.; Notice 
of Filing : 


December 6, 1994. 


¢ 
Take notice that on December 2, 1994, 

NorAm Gas Transmission Company 
(NGT), tendered for filing revised rate 
sheets Seventh Revised Sheet No. 4, 
Seventh Revised Sheet No. 4.1, Fifth 
Revised Sheet No. 4.3 of its FERC Gas 
Tariff, Third Revised Volume Neo. i, to 
become effective January 1, 1995. 


NGT states that the revised rate sheet 
is filed in compliance with Section 23 
of NGT’s General Terms and Conditions, 
First Revised Sheet No. 226, Substitute 
Original Sheet No. 226A and Original ' 
Sheet No. 226B of NGT’s tariff on file 
with and approved by the Commission. 
Pursuant to that tariff provision, the 
deliverability fee under Rate Schedule 
FSS has been adjusted to credit FSS 
customers with certain revenues 
attributable to interruptible storage 
service. Pursuant to Section 23.7 of 
NGT’s General Terms and Conditions, 
and the calculation of the IT Revenue 
Credit in accordance with that section, 
NGT made no adjustment to the 
reservation charge under Rate Schedules 
FT and NNTS. 


Any person desiring to be heard or to 
protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 214 
and 211 of the Commission’s Rules of 
Practice and Procedure {18 CFR 385.214 
and 385.211). All such motions or 
protests should be filed on or before 
December 13, 1994. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make the 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection in the Public Reference 
Room. 

Lois D. Cashel, 

Secretary. 

[FR Doc. 94—30430 Filed 12~9—94; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. RP95-79-000} 


NorAm Gas Transmission Co.; Notice 
of Filing 


_ December 6, 1994. 


Take notice that on December 2, 1994, 
NorAm Gas Transmission Company 
(NGT) tendered for filing as part of its 
FERC Gas Tariff, Third Revised Volume 
No. 1, the following revised tariff sheets, 
with a proposed effective date of 
January 1, 1995: 


Fourth Revised Sheet No. 4.3 


NGT states that these tariff sheets are 
filed in compliance with 
§ 5.7(c){ii)(2)(B), First Revised Sheet 
Nos. 107 and 168 of NGT’s tariff. 

Pursuant to said tariff provision, the 
proposed tariff sheets adjust NGT’s 
cashout balancing revenue credit for the 
period July through September 1994. 

Any person desiring to be heard or 
protest the proposed tariff sheets should 
file a motion to intervene or protest with 
the Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
N.E., Washington, D.C. 20426, in 
accordance with Rules 214 and 211 of 
the Commission’s Rules of Practice and 
Procedure {18 CFR 385.214 and 
385.211). Ali such motions or protests 
should be filed on or before December 
13, 1994. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a-‘motion to 
intervene. Copies of this filing are on 
file with the Commission and are 
available for public inspection. 
Lois D. Cashel, 
Secretary. 
[FR Doc. 94~30431 Filed 129-94; 8:45 am] 
BILLING CODE 8717-01-M 





[Docket No. RP95-76-000) 


Northern Natural Gas Co.; Notice of 
Proposed Changes in FERC Gas Tariff 


December 6, 1994. 

Take notice that on December 1, 1994, 
Northern Natural Gas Company 
(Northern), tendered for filing changes 
in its FERC Gas Tariff, Fifth Revised 
Volume No. 1. 

Northern states that -the filing is being 
made in compliance with the November 
30, 1994, Order Authorizing 
Abandonment and Determining 
Jurisdictional Status of Facilities in 
Docket Nos. CP94—142-000 and CP94-— 
145-000, related to abandonment of * 
certain facilities and termination of 
natural gas gathering and processing 
services in New Mexico. 
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Any person desiring to be heard or to 
protest said filing should a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
DC 20426, in accordance with 
§§ 385.214 and 385.211 of the 
Commission’s Rules and Regulations. 
All such motions or protests should be 
filed on or before December 13, 1994. 
All protests will be considered by the 
Commission in determining the 
appropriate proceeding, but will not 
serve to make protestant a party to the 
proceedings. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on 
file with the Commission and are 
available for inspection. 

Lois D. Cashell, 

Secretary. 

IFR Doc. $4-30428 Filed 12-9-94; 8:45 am] 
BILLING CODE 6717-01-M 





[Docket No. TM95~2-86-000] 


Pacific Gas Transmission Co.; Notice 
of Change in Rates 


December 6, 1994. 

Take notice that on December 2, 1994, 
Pacific Gas Transmission Company 
(PGT) tendered for filing and acceptance 
proposed tariff sheets to be a part of its 
FERC Gas Tariff, First Revised Volume 
No. 1—A and Second Revised Volume 
No. 1. 

PGT requests these tariff sheets 
become effective on January 1, 1995. 

PGT further states that it is submitting 
these tariff sheets to comply with 
Paragraphs 37 and 23 of the terms and 
conditions of First Revised Volume No. 
1—A and Second Revised Volume No. 1, 
respectively of its FERC Gas Tariff, 
“Adjustment for Fuel, Line Loss and 
Other Unaccounted For Gas 
Percentages”. These tariff changes 
reflect the new fuel and line loss 
surcharge percentage to become 
effective January 1, 1995. Also included, 
as required by Paragraphs 37 and 23, are 
workpapers showing the derivation of 
the current fuel and line loss percentage 
in effect for each month the fuel 
poo. oe serge has been in effect. 

PGT r states that a copy of this 
filing has been served on PGT’s 
jurisdictional customers and interested 
state regulatory agencies. 

Any person desiring to be heard or 
protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with 
§§ 385.214 and 385.211 of the 
Commission’s Rules of Practice and 


Procedure. All such motions or protests 
should be filed on or before December 
13, 1994. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on 
file with the Commission and are 
available for public inspection in the 
Public Reference Room. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 94-30433 Filed 12-9-94; 8:45 am} 
BILLING CODE 6717-01-M 








FEDERAL LABOR RELATIONS 
AUTHORITY 


Standard for Determining Whether 
Certain Information Is “Necessary,” 
Within the Meaning of Section 
7114(b)(4)(B) of the Federal Service 
Labor-Management Relations Statute 


AGENCY: Federal Labor Relations 
Authority. 

ACTION: Notice of the opportunity to file 
briefs as amici curiae in certain unfair 
labor practice proceedings in which 
agencies have refused to provide 
information requested by labor 
organizations under section 7114({b)(4) 
of the Federal Service Labor- 


Management Relations Statute (5 U.S.C. 


7114(b)(4)). 





SUMMARY: The Federal Labor Relations 
Authority provides an opportunity for 
all interested persons to file briefs as 
amici curiae on a significant issue 
common to a number of cases pending 
before the Authority involving the 
refusals of agencies to provide labor 
organizations with information 
requested under section 7114(b}(4)(B) of 
the Statute. 

DATES: Briefs submitted in response to 
this notice will be considered if filed by 
January 6, 1995. The date of filing shall 
be determined by the date of mailing as 
indicated by the postmark date. If no 
postmark date is evident on the mailing, 
it shall be presumed to have been 
mailed 5 days prior to receipt. If filing 
is by personal delivery, it shall be 
considered filed on the date it is 
received by the Authority. 

ADDRESSES: All briefs shall be captioned 
“Necessary Information, Amicus Brief,” 
and shall contain separate, numbered 
headings for each issue discussed. An 
original and four (4) copies of each 
amicus brief, with any enclosures, on 
87/2x11 inch size paper, shall be 
addressed to Alicia Columna, Director, 


Case Control Office , FLRA, Attn: 
Necessary Information Cases, 607 14th 
Street NW., Room 415, Washington, DC 
20424-0001. 

FOR FURTHER INFORMATION CONTACT: 
Alicia Columna, Director, Case Control 
Office, Federal Labor Relations 
Authority, (202) 482-6540. 
SUPPLEMENTARY INFORMATION: The 
Federal Labor Relations Authority has 
pending before it cases where agencies 
have refused to provide labor 
organizations with information 
requested under section 7114(b)(4) of 
the Statute because the agencies allege, 
inter alia, that the requested information 
is not “necessary for full and proper 
discussion, understanding, and 
negotiation of subjects within the scope 
of collective bargaining[.] "5 U.S.C. 
7114(b)(4)(B). In National Park Service, 
National Capital Region, United States 
Park Police, 48 FLRA 1151 (1993) 
(National Park Service) (Member Talkin 
concurring in part and dissenting in 
part), the Authority adopted the 
standard set forth in National Labor 
Relations Board v. FLRA, 952 F.2d 523 
(D.C. Cir. 1992) (NLRB v. FLRA), for 
determining when requested 
information involving advice, guidance, 
counsel or training provided for 
management officials is ““necessary,’’ 
within the meaning of section 
1714(b)(4)(B). The Authority is now 
considering application of the National 
Park Service standard to pending cases, 
including whether a different standard 
should be applied to requests for other 
types of information. 

In this context, parties in the 
following pending cases have been 
directed to file statements with the 
Authority addressing certain questions. 
The cases, and the types of information 
at issue therein, are: 

Department of Health and Human 
Services, Social Security 
Administration, Ventusa District Office, 
Case No. 8—CA-20443; where the union 
requested supervisors’ “memory 
joggers.” 

United States Immigration and 
Naturalization Service, United States 
Border Patrol, Case No. 6-CA-—10866; 
where the union requested memoranda 
written by employees requesting 
assignments to certain work units. 

Social Security Administration, Dallas 
Region, Case No. 6-CA-—10825; where 
the union requested “memory joggers” 
pertaining to a certain bargaining unit 
employee who was challenging an 
appraisal rating. 

United States Department of the 
Treasury, Internal Revenue Service, 
Case No. 7~CA-0658; where the union 
requested a performance appraisal of an 
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employee who was appraised under a 
performance plan identical to that of a 
unit employee who was dissatisfied 
with her appraisal rating. 

Federal Bareku of ae Allenwood 
Federal Prison Camp, Montgomery, 
Pennsylvania, 12-CA-20160; where the 
union requested a crediting plan for a 
first-line supervisory position for which 
a bargaining unit employee was not 
selected. 

Parties in the aforementioned cases 
were directed to provide briefs 
addressing the following questions: 

1. Do the requested documents 
constitute guidance, advice, counsel or 
training provided for management 
officials or do they fall within some 
other category? Why do you so 
characterize them? 

2. If the requested documents do not 
constitute guidance, advice, counsel or 
training provided for management ‘ 
officials, should the standard set forth in 
National Park Service be applied to such 
documents, in light of NLRB v. FLRA; 
Department of the Air Force, Scott Air 
Force Base v. FLRA, 956 F.2d 1223 (D.C. 
Cir. 1992);.U.S. Department of Justice, 
Bureau of Prisons, Allenwood Federal 
Prison Camp, Montgomery, 
Pennsylvania v. FLRA, 988 F.2d 1267 
(D.C. Cir. 1993); Department of Veterans 
Affairs, Washington, D.C. v. FLRA, 1 
F.3d 19 (D.C. Cir. 1993); Department of 
Justice, United States Immigration and 
Naturalization Service, United States 
Border Patrol, E] Paso, TX v. FLRA, 991 
F.2d 285 (5th Cir. 1993); and United 
States Department of Justice, 
Immigration and Naturalization Service, 
Northern Region, Twin Cities, 
Minnesota; Office of Inspector General, 
Washington, D.C.; and Office of 
Professional Responsibility, 

Washington, D.C. v. FLRA, No. 93-1284 
(D.C. Cir. Nov. 4, 1994), slip op. at 16— 
17? If not, why not, and what standard 
should be applied? 

3. What aowin of need for the 
requested informafion has the Union 
established? 

4. What interest has the Agency 
established for not disclosing the 
requested information? 

Although these questions were asked 
of the parties in the above-referenced 
cases, the matters addressed in the 
questions posed are likely to be of 
concern to the Federal sector labor- 
management relations community in 
general. With respect to questions 3 and 
4, the matters of broader concern would 
be the showings of need (question 3) 
and interest (question 4) the union and 
respondent, respectively, would be 
required to establish under whatever 
standard is advanced-as appropriate for 
application. Therefore, the Authority 


finds it appropriate to provide forthe _ 
filing of briefs as amici curiae 
addressing any or all of these matters. 
Dated: December 7, 1994. 
For the Authority. 
Alicia N. Columna, 
Director, Case Control Office. . 
[FR Doc. 94—30494 Filed 12-9-94; 8:45 am] 
BILLING CODE 6267-01-M 








FEDERAL MARITIME COMMISSION " 


~ [Docket No. 94-32] 
- James J. Flanagan Shipping 


Corporation d/b/a James J. Flanagan 
Stevedores v. Lake Charies Harbor and 
Terminal District and Lake Charlies 
Stevedores, Inc.; Notice of Filing of 
Complaint and Assignment 


Notice is given that a complaint filed 
by James J. Flanagan Shipping 
Corporation, d/b/a James J. Flanagan 
Stevedores (“Complainant’’) against 
Lake Charles Harbor and Terminal 
District and Lake Charles Stevedores, 
Inc. (“Respondents”) was served 
December 5, 1994. Complainant alleges 
that Respondents violated sections 6{g), 
10(b)(11), 10(d)(1), 10(d)(3), and 
11(b)(12) [sic] of the Shipping Act of 
1984, 46 U.S.C. app. §§ 1705(g), 
1709(b)(11), 1709(d)(1), 1709(d)(3), and 
1709(b)({12) in levying amended 
switching and pallet charges on 


_ complainant pursuant to Items 705 and 


690 of respondent Port of Lake Charles 
Tariff No. 011. 


This proceeding has been assigned to 
the office of Administrative Law Judges. 
Hearing in this matter, if any is held, 
shall commence within the time 
limitations prescribed in 46 CFR 502.61, 
and only after consideration has been 
given by the parties and the presiding 
officer to the use of alternative forms of 
dispute resolution. The hearing shall 
include oral testimony and cross- 
examination in the discretion of the 
presiding officer only upon proper 
showing that there are genuine issues of 
material fact that cannot be resolved on 
the basis of sworn statements, affidavits, 
depositions, or other documents or that 
the nature of the matter in issue is such 
that an oral hearing and cross- 
examination are necessary for the 
development of an adequate record. 
Pursuant to the further terms of 46 CFR 
502.61, the initial decision of the 
presiding officer in this proceeding shall 
be issued by December 5, 1995, and the 


final decision of the Commission shall 
be issued by April.5, 1996. 

Joseph C. Polking, 

Secretary. 
(FR Doc. 94-30474 Filed 12-9-94; 8:45 am] . 
BILLING CODE 6730-01-M 








FEDERAL RESERVE SYSTEM 


Bank of Boston Corporation, et al.; 
Formations of; Acquisitions by; and 
Mergers of Bank Holding Companies 


The companies listed in this notice. 
have applied for the Board’s approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C. 1842) and § 
225.14 of the Board’s Regulation Y (12 
CFR 225.14) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act 
(12 U.S.C. 1842(c)). 

Each application is available for 


_. immediate inspection at the Federal 


Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice 
in lieu of a hearing, identifying 
specifically any questions of fact that 
are in dispute and summarizing the 
evidence that would be presented at a 
hearing. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than January 
5, 1995. 

A. Federal Reserve Bank of Boston 
(Robert M. Brady, Vice President) 600 
Atlantic Avenue, Boston, Massachusetts 
02106: 

1. Bank of Boston Corporation, 
Boston, Massachusetts; and BancBoston 
Holdings, Inc., Boston, Massachusetts, 
to acquire 100 percent of the voting 
shares of Bank of Boston, National 
Association, South Portland, Maine. 

B. Federal Reserve Bank of Dallas 
(Genie D. Short, Vice President) 2200 
North Pearl Street, Dallas, Texas.75201- 
2272: 

1. ABHC-LLC, Wilmington, Delaware; 
to become a bank holding company by 
acquiring 97 percent of the voting shares 
of American Bank, LBA, Corpus Christi, 
Texas, the proposed successor to 
American National Bank, Corpus 
Christi, Texas. 
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Board of Governors of the Federa! Reserve 
System, December 6, 1994. 


Barbara R. Lowrey, 

Associate Secretary of the Board. 

[FR Doc. 94—30440 Filed 12-39-94; 8:45 am] 
BILLING CODE 6210-01-F 





First United Bancorporation; 


Acquisition of Company Engaged in 
Permissible Nonbanking Activities 


The organization listed in this notice 
has applied under § 225.23(a)(2) or (f} 
of the Board’s Regulation Y (12 CFR 
225.23(a)(2) or (f}) for the Board’s 
approval under section 4(c)(8) of the 
Bank Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to acquire or 
control voting securities or assets of a 
company engaged in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 

throughout the United States. 

‘The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected to 
produce benefits to the public, such as 
greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
——— of the proposal. 

omments regarding the application 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than December 27, 
1994. 

A. Federal Reserve Bank of 
Richmond (Lloyd W. Bostian, Jr., Senior 
Vice President) 701 East Byrd Street, 
Richmond, Virginia 23261: 

1. First United Bancorporation, 
Anderson, South Carolina; to acquire 
Eagle Finance Company, Inc., Hartsville, 
South Carolina, and thereby engage in 


consumer lending activities pursuant to 
§ 225.25(b)(1) of the Board’s Regulation 
Y. 

Board of Governors of the Federal Reserve 
System, December 6, 1994. 
Barbara R. Lowrey, 
Associate Secretary of the Board. 
[FR Doc. 94-3043 Filed 12-9-94; 8:45 am] 
BILLING CODE 6210-01-F 





Synovus Financial Corp.; Formation of, 
Acquisition by, or Merger oi Bank. - 
Holding Companies; and Acquisition 
of Nonbanking Company 


The company listed in this notice has 
applied under § 225.14 of the Board’s 
Regulation Y (12 CFR 225.14) for the 
Board’s approval under section 3 of the 
Bank Holding Company Act (12 U.S.C. 
1842) to become a bank holding 
company or to acquire voting securities 
of a bank or bank holding company. The 
listed company has also applied under 
§ 225.23(a)(2) of Regulation Y (12 CFR 
225.23(a)(2)) for the Board’s approval 
under section 4{c}{8) of the Bank 
Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to acquire or 
control voting securities or assets of a 
company engaged in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies, or to engage in such 
an activity. Unless otherwise noted, 
these activities will be conducted 
throughout the United States. 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “‘reasonably be expected to 
produce benefits to the public, such as 
greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 


Comments regarding the application 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than January 5, 
1995. 

A. Federal Reserve Bank of Atlanta 
(Zane R. Kelley, Vice President) 104 
Marietta Street, N.W., Atlanta, Georgia 
30303: 

1. Synovus Financial Corp., 
Columbus, Georgia; and TB&C 
Bancshares, Inc., Columbus, Georgia to 
merge with NBSC Corporation, 
Columbia, South Carolina, and thereby 
indirectly acquire The National Bank of 
South Carolina, Sumter, South Carolina. 

In connection with this application, 
Synovus Financial Corp., and TB&C ~ 
Bancshares, Inc. also has applied to 
acquire Sumbank Life Insurance 
Company, Columbia, South Carolina, — 
and thereby engage in issuing credit 
insurance. Specifically, Sumbank Life 
Insurance Company is engaged in the 
provision of reinsuring credit life, 
accident and health insurance policies, 
which are directly related to the 
extensions of credit and are limited to 
assuring the repayment of the 
outstanding balance due on the 
extensions of credit in the event of 
death, disability or involuntary 
unemployment of the debtor, pursuant 
to § 225.25(b)(8)(i) of the Board’s 
Regulation Y. The proposed activity will 
be conducted in South Carolina 

Board of Governors of the Federal Reserve 
System, December 6, 1994. 

Barbara R. Lowrey, 

Associate Secretary of the Board. 

{FR Doc. 94—30441 Filed 12-9—94; 8:45 am] 
BILLING CODE 6210-01-F 





Ronnie Yates, et al.; Change in Bank 
Control Notices; Acquisitions of 
Shares of Banks or Bank Holding 
Companies — 


The notificants listed below have 
applied under the Change in Bank 
Control Act (12 U.S.C. 1817(j)) and § 
225.41 of the Board’s Regulation Y (12 
CFR 225.41) to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the notices are 
set forth in paragraph 7 of the Act (12 
U.S.C. 1817{j)(7)). 

The notices are available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
notices have been accepted for 
processing, they will also be available 
for inspection at the offices of the Board 
of Governors. Interested persons may 
express their views in writing to the 
Reserve Bank indicated for that notice 
or to the offices of the Board of 
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jovernuls. Cuinments must be received 
not later than January 3, 1995. 


A. Federal Reserve Bank of Dallas 
Genie D. Short, Vice President) 2200 
North Pear! Street, Dallas, Texas 75201- 
2272: 

z. Ronnie ¥ates, Kingsland, Texas; to 
acquire 4.47 percent for a total of 9.11 
percent; Nelson Lewis, Marble Falls, 
Texas, to acquire 4.47 percent for a total 
of 8.04 percent; Bob Clifton, Horseshoe 
Bay, Texas, to acquire 4.47 percent for 
a total of 6.08 percent; Susan Gray, 
Marble Falls, Texas, to acquire 4.47 
percent for a total of 5.22 percent; 
Richard Barkley, Marble Falls, Texas, to 
acquire 1.53 percent for a total of 1.90 
percent, and Sam Tarbet, Marble Falls, 
Texas, to acquire 1.53 percent for a total 
of 1.83 percent of the voting shares of 
Marble Falls National Bancshares, Inc., 
Marble Falls, Texas, and thereby 
indirectly acquire Marble Falls National 
Bank, Marble Falls, Texas. 


Board of Governors of the Federal Reserve 
System, December 6, 1994. 
Barbara R. Lowrey, 
Associate Secretary of the Board. 
‘FR Doc. 94—30438 Filed 12—9-94; 8:45 am] 
BILLING CODE 6210-01-F 








DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Health Resources and Services 
Administration 


Notice of Filing of Annual Report of 
Federal Advisory Committee 


Notice is hereby given that pursuant 
to section 13 of Public Law 92-463, the 
Annual Report for the following Health 
Resources and Service Administration's 
Federal Advisory Committee has been 
filed with the I ibrary of Congress: 


Advisory Commission on Childhood 
Vaccines 


Copies are available to the public for 
anspection at the Library of Congress © 
Newspaper and Current Periodical 
Reading Room, Room 1026, Thomas 
Jefferson Building, Second Street and 
Independence Avenue SE., Washington, 
D.C. Copies may be obtained from: 
Leslie K. Ball, M.D., Chief, Policy and 
Commission Branch, Division of 
Vaccine Injury Compensation, Bureau of 
Health Professions, Health Resources 
and Services Administration, Room 8A- 
30 Parklawn Building, 5600 Fishers 
Lane, Rockville, Maryland 20857, 
Telephone (301) 443-1533. 


Dated: December 6, 1994. 
Jackie E. Baum, 


Advisory Committee Management Officer, 
HRSA. 


[FR Doc. 94-30409 Filed 12-9-94; 8:45 am] 
BILLING CODE 4160-15-P 








DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


Office of the Assistant Secretary for 
Community Planning and 
Development 


[Docket No. N-94-3840; FR-3831-N-02] 


NOFA for the HUD-Administered Small 
Cities Community Development Block 
Grant (CDBG) Program for Fiscal Year 
1995; Notice of Extension of 
Application Due Date, and Corrected 
Allocation Amounts 


AGENCY: Office of the Assistant 
Secretary for Community Planning and 
Development, HUD. 

ACTION: Notice of extension of 
application due date for notice of 
funding availability (NOFA) for fiscal 
year (FY) 1995, and correction of 
allocation amounts. 





SUMMARY: On December 5, 1994, HUD 
published a NOFA that announced the 
availability of funding for FY 1995 for 
the HUD-Administered Small Cities 
CDBG Program. The purpose of this 
Notice is to extend the application 
period from February 3, 1995 to 
February 21, 1995. This notice also 
corrects the allocation amounts listed 
for the Buffalo Office and the New York 
Office. 


DATES: Applications are due by 
February 21, 1995. Application kits may 
be obtained from and must be submitted 
to either HUD’s New York Office or 
Buffalo Office. Applications, if mailed, 
must be postmarked no later than 
midnight on February 21, 1995. If an 
application is hand-delivered to the 
New York or the Buffalo Office, the 
application must be delivered to the 
appropriate office no later than 4:00 
p.m. on the deadline date. Application 
kits will be made available by a date 
that affords applicants no fewer than 30 
days to respond to this NOFA. 

The above-stated application deadline 
is firm as to date and hour. In the 
interest of fairness to all competing 
applicants, the Department will treat as 
ineligible for consideration any 
application that is not received by 4:00 
p-m. on, or postmarked by, February 21, 
1995. Applicants should take this 
procedure into account and make early 
submission of their materials to avoid 


any risk of loss of eligibility brought 
about by unanticipated delays or other 
delivery-related problems. 

FOR FURTHER INFORMATION CONTACT: 
Stephen Rhodeside, State and Small 
Cities Division, Office of Community 
Planning and Development, Department 
of Housing and Urban Development, 
Room: 7184, 451 Seventh Street SW., 
Washington, DC 20410. Telephone (202) 
708-1322 (voice) or (202) 708-2565 
(TDD). (These are not toll-free numbers). 
SUPPLEMENTARY INFORMATION: A Notice 
of Funding Availability (NOFA) 
announcing the availability for funding 
for FY 1995 for the HUD-Administered 
Small Cities CDBG Program was 
published on December 5, 1994 (59 FR 
62474) and set an application due date 
of February 3, 1995. This Notice amends 
that December 5, 1994 NOFA by 
extending the application due date to 
February 21, 1995. 

Additionally, this notice corrects the 
allocation amounts listed in Section 
I.B.1. of the NOFA (59 FR 62478). For 
FY 1995, the allocation amount for the 
Buffalo Office is $51,114,000, and the 
allocation amount for the New York 
Office is $6,824,000. The total amount 
allocated for the HUD-Administered 
Small Cities CDBG Program for FY 1995 
is $57,938,000. 


Dated: December 6, 1994. 
Andrew Cuomo, 


Assistant Secretary for Community Planning 
and Development. 


[FR Doc. 94—30419 Filed 12—9—94; 8:45 am] 
BILLING CODE 4210-29-M 








DEPARTMENT OF THE INTERIOR 


Bureau of Land Management 
[CO-076-1220-00} 


Travel Restriction Modifications for the 
Rabbit Valley Area 


AGENCY: Bureau of Land Management, 
Department of Interior. 

ACTION: Order of Area, Road and Trail 
Travel Restriction. 


SUMMARY: This order, issued under the 
authority of 43 CFR 8342.1 and 43 CFR 
8364.1 limits non-motorized 
mechanized and motorized travel on 
identified public lands in the vicinity of 
Rabbit Valley. This order authorizes 
single-track travel routes for 
mechanized vehicles (including 
motorcycles, snowmobiles and bicycles) 
less than 40 inches in width and 
authorizes two-track travel routes for 
mechanized vehicles (including all- 
terrain vehicles and four-wheel drives) 
over 40 inches in width. Authorized 
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routes will be identified on recreation 
area maps and designated by on-the- 
ground white arrow signing. 

The identified public land is in 
Colorado, Mesa County, under the 
management jurisdiction of the Bureau 
of Land Management, Grand Junction 
- Resource Area, Grand Junction District. 
The area is bounded by the Colorado 
River on the south, the Colorado-Utah 
stateline on the west, Interstate 70 on 
the north and Salt Creek on the east. 
The area is located in T. 10 S., R. 103 
W. Sections 4, 5, 6, 7, 18, 19; T. 10 S., 
R. 104 W., Sections 1, 2, and 9 to 33; 
T..11 S., R. 104 W., Sections 4, 5, 6, 7, 
8; 6th P.M. 

EFFECTIVE DATE: The restriction shall be 
effective December 15, 1994 or until 
rescinded or modified by the 
Authorized Officer. 

SUPPLEMENTARY INFORMATION: Rabbit 
Valley is experiencing heavy and 
generally undirected recreational use. 
Dominant recreational pursuits include; 
horse riding, mountain biking, hiking, 
off-highway vehicle (OHV) riding, 
camping, dinosaur fossil viewing and 
viewing rock art. Current travel 
designations for the area, established in 
the Grand Junction Resource Area, 
Resource Management Plan, 1987, 
allowed ‘“‘motorized use is permitted 
only on existing roads and trails” or 
“closed” areas to motorized use . These 
travel designations still facilitated the 
expansion of unauthorized routes. The 
unauthorized routes resulted in 
multiple trailings, unaesthetic 
landscape conditions, and unacceptable 
impacts to cultural, soil, vegetation and 
wildlife resources. 

The Grand Junction Resource Area, 
Resource Management Plan, 1987, 
identified the need for to prepare 
supplemental recreation management 
plans for the Grand Valley which 
includes Rabbit Valley. The Rabbit 
Valley Recreation Area Management 
Plan (RAMP) and Environmental 
Assessment (CO—076—1—16) was 
prepared, with public participation and 
comment. This order implements the 
Decision Record signed on May 7, 1991 
by the Grand Junction Resource Area 
Manager. 

Travel routes that did not negatively 
affect resources were authorized as 
either single-track routes open to 
mechanized travel under 40 inches in 
with or as two-track routes open to 
mechanized vehicles 40 inches and over 
in width. The area affected by this order 
will be posted with appropriate 
regulatory signs. Travel maps of the area 
are available at the Grand Junction 
Resource Area Office and Grand 
Junction District Office. 


All motorized vehicle use will be 
limited year round, including 
snowmobiles operating on snow. 
Persons who are exenfpt from the 
restrictions include: (1) Any Federal, 
State, or local officers engaged in fire, 
emergency and law enforcement 
activities; (2) BLM employees engaged 
in official duties; (3) Other persons’ 
authorized to operate motorized 
vehicles within the restricted area. 
PENALTIES: Violations of this restriction 
order are punishable by fines not to 
exceed $1,000 and/or imprisonment not 
to exceed 12 months. 

FOR FURTHER INFORMATION CONTACT: 
Catherine Robertson, Area Manager, 
Grand Junction Resource Area, 2815 H 
Road Grand Junction, Colorado 81506; 
(303) 244-3000. Mark Morse, District 
Manager, Grand Junction District, 2815 
H Road, Grand Junction, Colorado 
81506; (303) 244-3050. 

Mark Morse, 

Grand Junction District Manager. 

[FR Doc. 94~30412 Filed 12-9--94; 8:45 am] 
BILLING CODE 4310-JB-P 





National Park Service 


Denali National Park Subsistence 
Resource Commission; Meetings 


AGENCY: National Park Service, Interior. 
ACTION: Subsistence Resource 
Commission meeting. 





SUMMARY: The Superintendent of Denali 
National Park and the Chairperson of 
the Subsistence Resource Commission 
for Denali National Park announce a 
forthcoming meeting of the Denali 
National Park Subsistence Resource 
Commission. 

The following agenda items will be 
discussed: 
(1) Call to order by Chairperson. 
(2) Roll call and confirmation of 


quorum. 
(3) Superintendent’s welcome and 
introductions. 
(4) Additions and corrections to agenda. 
(5) Minutes of June 8 meeting: 
corrections, + sg 


(6) Elections of Officers. 
(7) Old business: , 

a. Review of SRC function and 
purpose. 

b. Hunting Plan Proposal #7, 
implementation. 

c. McGrath Road proposal by Alaska 
Department of Transportation. 

d. Customary and traditional 
determination issues related to the 
Parks Highway. 

e. Update on park planning. 

f. Agency reports. 

(8) Federal Subsistence Management 
Program update: 


a. Federal Subsistence Board actions. 
b. Federal Regional Advisory 
Councils’ actions. 
c. Federal Regulation Proposal, 
Subpart D. 
(9) New business: 
a. Denali Task Force Report. 
b. Kantishna subsistence moose 
hunts. 
(10) Public and other agency comments. 
(11) Set time and place of next SRC 
meeting. 
(12) Adjourn. 
DATES: The meeting will be held on 
Friday, December 16, 1994. The meeting 
will begin at 8:30 a.m. and conclude 
around 5 p.m. 
LOCATION: The meeting will be held at 
the Denali West Lodge in Lake 
Minchumina, Alaska. 
FOR FURTHER INFORMATION CONTACT: 
Steven P. Martin, Acting 
Superintendent, PO Box 9, Denali Park, 
Alaska 99755. Phone (907) 683-2294. 
SUPPLEMENTARY INFORMATION: The 
Subsistence Resource Commissions are 
authorized under Title VIII, Section 808, 
of the Alaska National Interest Lands 
Conservation Act, Pub. L. 96-487, and 
operate in accordance with the 
provisions of the Federal Advisory 
Committees Act. 
Robert D. Barbee, 
Regional Director. 
[FR Doc. 94—30407 Filed 12-9-94; 8:45 am] 
BILLING CODE 4310-70-M 





Gates of the Arctic National Park 
Subsistence Resource Commission; 
Meetings 


AGENCY: National Park Service, Interior. 
ACTION: Subsistence Resource 
Commission meeting. 





SUMMARY: The Superintendent of Gates 

of the Arctic National Park and the 

Chairperson of the Subsistence Resource 

Commission for Gates of the Arctic 

National Park announce a forthcoming 

meeting of the Gates of the Arctic 

National Park Subsistence Resource 

Commission. 

The following agenda items will be 

discussed: 

(1) Call to order. 

(2) Roll call. 

(3) Approval of summary of minutes. 

(4) Review agenda. | 

(5) Superintendent’s introductions and 
review of SRC function and 
purpose. . 

(6) Superintendent’s management/ 
research reports. 

(7) Public and other agency comments. 

(8) Old business: 

a. Secretarial response on 
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Recommendations 9 & 10. 

b Federal Subsistence Program 
update. 

c. C&T determinations process for 
Upper Tanana. 

d Daiton Highway issues. 

e Federal Subsistence Regions 6 and 
10 boundary adjustment. 


(9) New businesses—Election of officers. 


(10) Set time and place of next SRC 
meeting. 

(11) Adjournment 

DATES: The meeting will be held. 

Tuesday through Thursday, December 

13-15, 1994. The meeting will begin at 

9:00 a.m. and conclude around 5 p.m. 

on the first two days and end at noon 

on Thursday 

LOCATION: The meeting will be held at 

the Sophie Station Hotel in Fairbanks, 

Alaska. 

FOR FURTHER INFORMATION CONTACT: 

Steven P Martin, Superintendent, PO 

Box 74680, Fairbanks, Alaska 99707 

Phone (907) 456-0281 

SUPPLEMENTARY INFORMATION: The 

Subsistence Resource Commissions are 

authorized under Title VIII, Section 808, 

of the Alaska National Interest Lands 

Conservation Act, Pub. L. 96-487, and 

operate in accordance with the 

provisions of the Federal Advisory 

Committees Act. 

Robert D. Barbee, 

Regional Director 

{FR Doc. 94—30408 Filed 12-9--94, 8:45 am] 

BILLING CODE 4310-70-M 








INTERSTATE COMMERCE 
COMMISSION 


[Ex Parte No. 388 (Sub-No. 7)] 
intrastate Rail Rate Authority—illinois 


AGENCY: Iniersiate Commerce 
Commission. 

ACTION: The Commission assumes 
jurisdiction over intrastate rail rates, 
classifications, rules, and practices in 
Illinois. 





SUMMARY: By letter filed September 27, 
1994, the State of Illinois, through the 
Illinois Commerce Commission, notified 
us that it no longer wishes to regulate 
rail rates under 49 U.S.C. 11501(b) and 
asked us to assume jurisdiction over 
them. We are granting the request and 
assuming jurisdiction over rail rates, 
classifications, rules, and practices 
within the State of Illinois. 

EFFECTIVE DATE: Effective on December 
12, 1994 

FOR FURTHER INFORMATION CONTACT: 
Llaine Sehrt-Green, (202) 927-5269, or 
Beryl Gordon, (202) 927-5610. [TDD for 
ithe hearing impaired. (202) 927-5712.] 


Decided: December 1, 1994. 


By the Commission, Chairman McDonald, 
Vice Chairman Morgan, Commissioners 
Simmons and Owen. 


Vernon A. Williams, 

Secretary. 

{FR Doc. 94-30473 Filed 12-9-94; 8:45 am] 
BILLING CODE 7035-01-P 





[Docket No. AB-290 (Sub-No. 164X)] 


Louisiana Southern Railway 


Company—Abandonment Exemption— 


at Chalmette, LA : 


Louisiana Southern Railway Company 
(LS) has filed a notice of exemption 
under 49 CFR 1152 Subpart F—Exempt 
Abandonments to abandon a 1.4-mile 
line of railroad between milepost 1.7—LS 
and milepost 3.1-LS at Chalmette, in St. 
Bernard Parish, LA. 

LS has certified that: (1) No local 
traffic has moved over the line for at 
least 2 years; (2) there is no overhead 
traffic on the line; (3) no formal 
complaint filed by a user of rail service 
on the line (or by a state or local 
government entity acting on behalf of 
such user) regarding cessation of service 
over the line either is pending with the 
Commission or with any U.S. District 
Court or has been decided in favor of 
the complainant within the 2-year 
period; and (4) the requirements at 49 
CFR 1105.7 (service of environmental 
report on agencies), 49 CFR 1105.8 
(service of historic report on State 
Historic Preservation Officer), 49 CFR 
1105.11 (transmittal letter), 49 CFR 
1105.12 (newspaper publication), and 
49 CFR 1152.50(d}(1) (service of verified 
notice on governmental agencies) have 
been met. 

As a condition to use of this 
exemption, any employee adversely 
affected by the abandonment shall be 
protected under Oregon Short Line R. 
Co.—Abandonment—Goshen, 360 1.C.C. 
91 (1979). To address whether this 
condition adequately protects affected 
employees, a petition for partial 
revocation under 49 U.S.C. 10505(d} 
must be filed. 

Provided no formal expression of 
intent to file an offer of financial 
assistance (OFA) has been received, this 
exemption will be effective on January 
11, 1995, unless stayed pending 
reconsideration. Petitions to stay that do 
not involve environmental issues,! 


' A stay will be issued routinely by the 
Commission in those proceedings where an 
informed decision on environmental issues 
(whether raised by a party or by the Commission's 
Section of Environmental! Analysis in its 
independent investigetion) cannot be made prior to 
the effective date of the notice of exemption. See 
Exemption of Out-of-Service Rail Lines, 5 1.C.C.2d 


formal expressions of intent to file an 
OFA under 49 CFR 1152.27(c)(2),2 and 
trail use/rail banking requests under 49 
CFR 1152.29? must be filed by 
December 22, 1994. Petitions to reopen 
or requests for public use conditions 
under 49 CFR 1152.28 must be filed by 
January 3, 1995, with: Office of the 
Secretary, Case Control Branch, 
Interstate Commerce Commission, 
Washington, DC 20423. 


A copy of any pleading filed with the 
Commission should be’sent to 
applicant’s representative: James R. 
Paschall, Norfolk Southern Corporation, 
Three Commercial Place, Norfolk, VA 
23510-2191. 


If the notice of exemption contains 
false or misleading information, the 
exemption is void ab initio. 


Applicant has filed an environmental 
report which addresses the 
abandonment’s effects, if any, on the 
environment and historic resources. The 
Section of Environmental Analysis 
(SEA) will issue an environmental 
assessment (EA) by December 16, 1994. 
Interested persons may obtain a copy of 
the EA by writing to SEA (Room 3219, 
Interstate Commerce Commission, 
Washington, DC 20423) or by calling 
Elaine Kaiser, Chief of SEA, at (202) 
927-6248. Comments on environmental 
and historic preservation matters must 
be filed within 15 days after the EA 
becomes available to the public. 


Environmental, historic preservation, 
public use, or trail use/rail banking 
conditions will be imposed, where 
appropriate, in a subsequent decision. 

Decided: December 6, 1994. 

By the Commission, David M. Konschnik, 
Director, Office of Proceedings. 

Vernon A. Williams, 

Secretary. 

[FR Doc. 94~30472 Filed 12-9—94; 8:45 am] 
BILLING CODE 7035-01-P 


377 (1989). Any entity seeking a stay on 
environmental concerns is encouraged to file its 
request as soon as possible in order to permit the 
Commission to review and act on the request before 
the effective date of this exemption. 

2 See Exempt. of Rail Abandonment—-Offers of 
Finan. Assist., 4 LC.C.2d 164 (1987). 

> The Commission will accept a late-filed trail 
use request as long as it retains jurisdiction to do 
so. 





Federal Register / Vol. 59, No. 237 / Monday, December 12, 1994 / Notices 


64001 








NUCLEAR REGULATORY 
COMMISSION 


[Docket Nos. 50-237, 50-249, 50--254, and 
50-265] 


Commonwealth Edison Company; 
Environmental Assessment and 
Finding of No Significant Impact 


The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of an exemption 
from the requirements of 10 CFR part 
50, appendix J, to Facility Operating 
License Nos. DPR-19, DPR-25, DPR-29, 
and DPR-30, issued to Commonwealth 
Edison Company (ComEd, the licensee) 
for the Dresden Nuclear Power Station, 
Units 2 and 3, located in Grundy 
County, Illinois, and the Quad Cities 
Nuclear Power Station, Units 1 and 2, 
located in Rock Island County, Illinois. 


Environmental Assessment 
Identification of Proposed Action 


The proposed action would grant an 
exemption from certain requirements of 
appendix J to 10 CFR part 50 in 
response to the licensee’s request of 
October 4, 1994. More specifically, for 
each two-ply bellows that has been 
identified to leak through both plies, the 
exemption being proposed will relax the 
requirement to perform a Type A test 
every refuel outage as specified in an 
Exemption to the appendix J 
requirements dated February 6, 1992. 
The proposed revised exemption will 
allow the option of: (1) Conducting a 
Type B test of the leaking bellows prior 
to the return to service during the 
present outage, or (2) conducting a Type 
A test to be followed up, at the next 
subsequent outage, with replacement of 
the bellows or conducting a Type B test 
of the leaking bellows to demonstrate 
license limits are met. 


The Need for the Proposed Action 


The proposed action is needed to 
relax an unnecessary requirement to 
perform a Type A test each refuel outage 
in which a two-ply bellows has been 
identified as leaking through both plies. 
The licensee has developed alternative 
Type B testing methods to assure a valid 
Type B test could be performed on these 
non-Type B testable bellows. The 
requirement to Type A test and to 
replace all bellows that leak through 
both plies could result in significant 
costs being incurred unnecessarily with 
no safety benefit in return. 


Environmental Impacts of the Proposed 
Action 


The proposed exemption revision 
substitutes an alternative testing and 


replacement program for the Type ¢ 
testing requirements of the origina 
exemption. The alternative testing 
program would allow, upon completion 
of the two-ply bellows spécial testing 
program, the following to be 
accomplished for those two-ply bellows 
that were found to leak through both 
plies: (1) Performance of a Type B test 
to ensure license limits are met prior to 
return to service, or (2) performance of 
a Type A test before the return to service 
followed by replacement of the bellows 
or performance of a Type B test to 
ensure license limits are met before the 
return to service from a subsequent 
refuel outage. Thus, this revised 
exemption will not change the types, or 
allow an increase in the amounts, of 
effluents that may be released offsite 
and will not result in an increase in 
individual or cumulative occupational 
radiation exposure. With regard to 
potential non-radiological 
environmental impacts, the proposed 
revised exemption does not affect non- 
radiological plant effluents and has no 
other environmental impact. Therefore, 
the Commission concludes that there 
are no significant radiological or non- 
radiological environmental impacts 
associated with the proposed 
exemption. 


Alternative Use of Resources 


This action does not involve the use 
of any resources not previously 
considered in the Final Environmental 
Statement (construction permit and 
operating license) for Dresden Nuclear 
Power Station, Units 2 and 3, dated 
November 1973, and for Quad Cities 
Nuclear Power Station, Units 1 and 2, 
dated September 1972. 


Alternatives to the Proposed Action 


Since the Commission concluded that 
there are no significant environmental 
impacts associated with the proposed 
exemption, any alternatives with equal 
or greater environmental impact need 
not be evaluated. The principal 
alternative to the exemption would be to 
require rigid compliance with the 
requirements of the original Exemption 
requiring a Type A test every refuel 
outage and in the subsequent refuel 
outage replace bellows that had a leak, 
however small, on both plies. Such 
action would not enhance the protection 
of the environment and would result in 
unwarranted licensee expenditures of 
engineering and construction resources, 
as well as associated capital costs. 


Agencies and Persons Consulted 


The staff consulted with the Illinois 
State official regarding the 
environmental impact of the proposed 


action. The State official had no 
comments. 
Finding of No Significant Impact 


Based upon the forgoing 
environmental assessment, the 
Commission concludes that the 


’ proposed action will not have a 


significant effect on the quality of the 
human environment. Accordingly, the 
Commission has determined not to 
prepare an environmental impact 
statement for the proposed exemption. 

For further details with respect to this 
action, see the licensee’s letter of 
October 4, 1994. This document is 
available for public inspection at the 
Commission’s Public Document Room, 
the Gelman Building, 2120 L Street, 
NW., Washington, D.C., and at the local 
public document room located at the 
Morris Public Library, 604 Liberty 
Street, Morris, Illinois 60450, and at the 
Dixon Public Library, 221 Hennepin 
Avenue, Dixon, Illinois 61021. 

Dated at Rockville, Maryland, this 5th day 
of December, 1994. 

For the Nuclear Regulatory Commission. 
Robert A. Capra, 
Director, Project Directorate III-2, Division 
of Reactor Projects III/IV, Office of Nuclear 
Reactor Regulation. 
[FR Doc. 94-30456 Filed 12-—9-94; 8:45 am] 
BILLING CODE 7590-01-M 








POSTAL RATE COMMISSION 
[Docket No. A95—3; Order No. 1035] 


in the Matter of: Filer City, Michigan 
49634 (C.J. Dembinski, Petitioner; 
Notice and Order Accepting Appeal 
and Establishing Procedural Schedule 
Under 39 U.S.C. 404(b)(5)) 


Issued: December 6, 1994. 


Docket number: A95-3. 

Name of affected post office: Filer 
City, Michigan 49634. 

Name(s) of petitioner(s): C.J. 
Dembinski. 

Type of determination: Closing. 

Date of filing of appeal papers: 
November 21, 1994. 

pa eye of issues apparently raised: 

1. Effect on postal services [39 U.S.C. 
404(b)(2)(C)). 

2. Effect on the community [39 U.S.C. 
404(b)(2)(A)]. 

After the Postal Service files the 
administrative record and the 
Commission reviews it, the Commission 
may find that there are more legal issues 
than those set forth above. Or, the 
Commission may find that the Postal 
Service’s determination disposes of one 
or more of those issues. 

The Postal Reorganization Act 
requires that the Commission issue its 
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decision within 120 days from the date 
this appeal was filed (39 U.S.C. 
404(b)(5)). In the interest of expedition, 
in light of the 120-day decision 
schedule, the Commission may request 
the Postal Service to submit memoranda 
of law on any appropriate issue. If 
requested, such memoranda will be due 
20 days from the issuance of the request 
and the Postal Service shall serve a copy 
of its memoranda on ihe petitioners. 
The Postal Service may incorporate by 
reference in its briefs or motions, any 
arguments presented in memoranda it 
previously filed in this docket. If 
necessary, the Commission also may ask 
petitioners or the Postal Service for 
more information. 

The Commission orders: 

(a) The Postal Service shall file the 
record in this appeal by December 6, 
1994 

(b) The Secretary of the Postal Rate 
Commission shall publish this Notice 
and Order and Procedural Schedule in 
the Federal Register. 


By the Commission. 
Charles L. Clapp, 
Secretary 
Appendix 

November 21, 1994—Filing of Appeal 
letter 

December 6, 1994—-Commission Notice 
and Order of Filing of Appeal. 

December 16, 1994—Last day of filing of 
petitions to intervene [see 39 CFR 
3001 111(b)j 

December 27, 1994—Petitioners’ 
Participant Statements or Initial Brief [see 39 
CFR 3001 115(a) and (b)j. 

January 15, 1995—Postal Service’s 
Answering Brief [see 39 CFR 3001.115(c)]. 

January 30, 1995—Petitioners’ Reply Brief 
should Petitioners choose to file one [see 39 
CFR 3001.115(d)]. 

February 6, 1995—Deadline for motions by 
any party requesting oral argument. The 
Commission will schedule oral argument 
only when it is a necessary addition to the 
written filings [see 39 CFR 3001.116]. 

March 21, 1995—Expiration of the 
Commission's 120-day decisional schedule 
[see 39 USC 404{b)(5)). 


{FR Doc. 94—30423 Filed 12—9—94; 8:45 am] 
BILLING CODE 7710-FW-P : 








RAILROAD RETIREMENT BOARD 


Agency Forms Submitted for OMB 
Review 


- SUMMARY: In accordance with the 
Paperwork Reduction Act of 1980 (44 
U S.C. Chapter 35), the Railroad 
Retirement Board has submitted the 
following proposal(s) for the collection 
of information to the Office of 
Management and Budget for review and 
approval. 


: Summary of Proposal(s) 


(1) Collection title: Foreign Earnings 
Questionnaire. 

(2) Form(s) submitted: G-19M. 

(3) OMB Number: N/A. 

(4) Expiration date of current OMB 
clearance: N/A. ; 

(5) Type of request: New collection. 

(6) Frequency of response: Annually. 

(7) Respondents: Individuals or 
households. 

(8) Estimated annual number of 
respondents: 470. 

(9) Total annual responses: 470. 

(10) Average time per response: 
0.08330 hours. 

(11) Total annual reporting hours: 39. 

(12) Collection description: The report 
obtains information about an 
annuitant’s foreign earnings and 
employment. Under the RRA, an 
annuity can be reduced or not paid 
depending on the amount of earnings or 
the amount of work-performed. 


Additional Information or Comments 


Copies of the form and supporting 
documents can be obtained from Chuck 
Mierzwa, the agency clearance officer 
(312-751-3363). Comments regarding 
the information collection should be 
addressed to Ronald J. Hodapp, Railroad 
Retirement Board, 844 North Rush 
Street, Chicago, Illinois 60611-2092 and 
the OMB reviewer, Laura Oliven (202- 
395-7316), Office of Management and 
Budget, Room 10230, New Executive 
Office Building, Washington, D.C. 
20503. 

Chuck Mierzwa, ~ 

Clearance Officer. 

{FR Doc. $4—30460 Filed 12—9-94; 8:45 am] 
BILLING CODE 7905-01-M 








SECURITIES AND EXCHANGE 
COMMISSION 


[Reiease No. 34—35050; File No. SR-Amex- 
94-51] 


Self-Regulatory Organizations; Notice 
of Filing of Proposed Rule Change by 
the American Stock Exchange, Inc. 
Relating to the In Person Trading 
Volume Requirement for Registered 


- Option Traders 


December 5, 1994. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 
(“Act”), 15 U.S.C. 78s(b)(1), notice is 


‘ hereby given that on November 18, 


1994, the American Stock Exchange, 
Inc. (“Amex” or “Exchange”’) filed with 
the Securities and Exchange 
Commission (‘“‘Commission’’) the 
proposed rule change as described in 
Items I, If, and III below, which Items 


have been prepared by the Amex. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule change 


The Exchange proposes to amend 
Rule 958 to (a) require that a Registered 
Option Trader (*Trader”’) execute at 
least 25% of his/her options 
transactions and volume in person * and 
(b) provide that if a Trader executes at 
least 80% of his options transactions 
and volume in person, the Trader can 
receive favorable capital and margin 
treatment for certain opening off-floor 
activity. The text of the proposed rule 
change is available at the Office of the 
Secretary, the Amex, and at the 
Commission. 


II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


In its filing with the Commission, the 
Exchange included statements 
concerning the purpose of and basis for 
the proposed rule change and discussed 
any comments it received on the 
proposed rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. The 
Amex has prepared summaries, set forth 
in sections (A), (B), and (C) below, of the 
most significant aspects of such 
statements. 


(A) Self-Regulatory Organization’s 
Statement of the Purpose of, and the 
Statutory Basis for, the Proposed Rule 
Change ‘ 


Exchange Rule 958 sets forth the 
obligations of Traders when they initiate 
options transactions on the floor of the 
Exchange for accounts in which they 
have an interest. These obligations 
include, but are not limited to, 
contributing to the maintenance of fair 
and orderly markets, bidding and 
offering within prescribed parameters 
and, when establishing or increasing an 
options position, initiating such 
transactions on the floor of the 
Exchange. 

The Exchange now proposes to 
establish an additional requirement that 
at least 25% of a Trader’s transactions 
and contract volume during each 
calendar quarter be executed in person 
and not through the use of orders given 
to a floor broker or left on a specialist’s 
book. The Exchange believes that 


1“In person” means that options transactions are 
personally executed by the Trader on the Amex 
floor and not through the use of orders given to a 
floor broker or left on a specialist's book. 
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establishing such a requirement will 
result in better, more liquid markets 
because Traders will be available in 
trading crowds to contribute to the 
maintenance of fair and orderly markets, 
to make competitive bids and offers, and 
to trade for their own account-when 
there exists a lack of price continuity, a 
temporary disparity between the supply 
of and demand for options contracts or 
a temporary distortion of the price 
relationships between options. 

While the Exchange believes an in 
person requirement of 25% is 
appropriate at this time, it is further 
proposed that the Exchange be given the 
authority to increase the in person 
requirement above 25% should such 
action be deemed necessary by the 
Exchange. 

The Exchange also proposes to extend 
favorable capital and margin treatment 
to certain opening orders entered by 
Traders from off the Exchange floor 
provided at least 80% of their total 
transactions and contract volume is 
executed in person during any calendar 
quarter. These off-floor orders shall also 
be subject to Rule 958 and may be 
effected only for the purpose of hedging, 
reducing the risk of, or rebalancing a 
Trader’s open positions. 

Currently, pursuant to Exchange Rule 
958, only transactions initiated on the 
floor of the Exchange can count as 
Registered Trader transactions.? Only 
on-floor transactions qualify for 
favorable capital and margin treatment, 
even if such orders are entered to adjust 
or hedge the risk of a Trader’s positions 
that are the result of on-floor market 
making activity. Because Traders 
cannot, according to the Exchange, 
effectively adjust positions or engage in 
hedging or other risk-limiting opening 
transactions from off the Exchange floor 
without incurring a significant 
economic penalty, they must be either ~ 
physically present on the floor at all 
times while the market is open, or face 
significant risk of adverse market 
movements during those times when 
they must necessarily be absent from the 
trading floor. The Exchange believes 
that the imposition of these costs on 
such risk-adjusting transactions 
prevents Traders from effectively 
discharging their market making 
obligations and exposes them to 

‘unacceptable levels of risk. The 
Exchange believes that the proposal 
presents a more appropriate and 
realistic treatment of Traders’ : 
transactions initiated from off-floor than 
is currently provided by Exchange rules. 
Extending favorable capital and margin 
treatment to off-floor transactions to 


2 See Amex Rule $58, Commentary .01. 


those Traders who satisfy an 80% in 
person requirement will, in the 
Exchange's opinion, increase the extent 
to which Traders’ transactions 
contribute to liquidity and to the 
maintenance of fair and orderly markets 
by providing for a greater degree of in 
person trading and by enabling Traders 
to better manage the risk of their market 
making. 

The Exchange believes that the 
proposed rule change is consistent with 
Section 6(b) of the Act, in general, and 
furthers the objectives of Section 6(b)(5) 
in particular, in that it is designed to 
prevent fraudulent and manipulative 
acts and practices, to promote just and 
equitable principles of trade, to foster 
cooperation and coordination with 
persons engaged in facilitating 
transactions in securities, and to remove 
impediments to and perfect the 
mechanism of a free and open market 
and a national market system. 


(B) Self-Regulatory Organization’s 
Statement on Burden on Competition 
The Amex does not believe that the 
proposed rule change will impose any 
inappropriate burden on competition. 


(C) Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed_Rule Change Received From 
Members, Participants or Others 


_ No written comments were solicited 
or received with respect to the proposed 
rule change. 


Ill. Date of Effectiveness of the 
Rule Change and Timing for 

Commission Action 

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Comraission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or 
(ii) as to which the self-regulatory 
organization consents, the Commission 
will: 

(A) By order approve such proposed 
rule change, or 

(B) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, N.W., 
Washington, D.C. 20549. Copies of the 
submission, all subsequent 
amendments, all written statements 


with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Section, 450 Fifth Street, N.W., . 
Washington, D.C. Copies of such filing 
will also be available for inspection and 
copying at the principal office of the 
Amex. All submissions should refer to 
File No. SR-Amex—94-—51 and should be 
submitted by January 3, 1995. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 94-30466 Filed 12-39-94; 8:45 am] 
BILLING CODE 8010-01-M 





[Ret. No. IC-20755; 812-8622] 


PaineWebber Incorporated, et al.; 
Notice of application 


December 6, 1994. 

AGENCY: Securities and Exchange 
Commission (“SEC’’). 

ACTION: Notice of Application for 
Exemption under the Investment 
Company Act of 1940 (the ‘“‘Act’’). 


APPLICANTS: PaineWebber Incorporated 
(the “‘Sponsor”); and Paine, Webber 
Municipal Bond Fund, The Municipal 
Bond Fund, The Corporate Bond Trust, 
PaineWebber Pathfinders Trust, The 
PaineWebber Federal Government 
Trust, and The PaineWebber Equity 
Trust (the “Trusts”’). 

RELEVANT ACT SECTIONS: Order requested 
pursuant to section 6{c) for exemptions 
from sections 2(a)(32), 2{a}(35), 22{c), 
22(d), and 26{a)(2){C) of the Act and rule 
22c—1 thereunder, and pursuant to 
section 11{a) to amend two prior orders 
(the “Prior Orders’’) granting relief from 
section 11{c).? 

SUMMARY OF APPLICATION: Applicants 
seek to impose sales charges on a 
deferred basis and waive the deferred 
sales charge in certain cases, exchange 
Trust units having deferred sales 
charges, and exchange units of a 





317 CFR 208.30—3(a)(12) (1993). 

1 Paine, Webber Municipal Bond Fund First 
Series, Investment Company Act Release Nos. 
11301 (Aug. 12, 1980) (notice) and 11344 (Sept. 10, 
1980} (order); amended by Paine Webber Inc., 
Investment Company Act Release Nos. 14910 (Jan. 
22, 1986) {notice) and 14945 (Feb. 18, 1986) (order). 
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terminating series of a Trust for units of 
the next available series of that Trust. 
FILING DATE: the application was filed on 
October 15, 1993 and amended on June 
23, 1994, August 19, 1994 and 
November 22, 1994. 

HEARING OR NOTIFICATION OF HEARING: An 
order granting the application will be 
issued unless the SEC orders a hearing. 
Interested persons may request a 
hearing by writing to the SEC’s 
Secretary and serving applicants with a 
copy of the request, personally or by 
mail. Hearing requests should be 
received by the SEC by 5:30 p.m. on 
January 3, 1995, and should be 
accompanied by proof of service on 
applicants, in the form of an affidavit or, 
for lawyers, a certificate of service. 
Hearing requests should state the nature 
of the writer’s interest, the reason for the 
request, and the issues contested. 
Persons who wish to be notified of the 
date of a hearing may request 
notification by writing to the SEC’s 
Secretary 

ADDRESSES: Secretary, SEC, 450 Fifth 
Street N.W., Washington, D.C. 20549. 
Applicants, 1200 Harbor Boulevard, 
Weehawken, New Jersey 07087. 

FOR FURTHER INFORMATION CONTACT: 

C. David Messman, Branch Chief, at 
(202) 942-0564 (Division of Investment 
Management, Office of Investment 
Company Regulation). 

SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application is 
available for a fee from the SEC’s Public 
Reference Branch. 


Applicants’ Representations 


1. Each of the Trusts is a unit 
investment trust sponsored by the 
Sponsor. The Trusts are made up of one 
or more separate series (‘‘Series’’). Over 
five hundred Series have been created 
by the Trusts collectively. 

2. Each Series is created by a trust 
indenture among the Sponsor, a banking 
institution or trust company as trustee, 
and an evaluator. The Sponsor acquires 
a portfolio of securities and deposits 
them with a trustee in exchange for 
certificates representing fractional 
undivided interests in the portfolio of 
securities (“Units”). Units currently are 
offered to the public through the 
Sponsor and other underwriters and 
dealers at a price based upon the 
aggregate offering side evaluation of the 
underlying securities plus an up-front 
sales charge. The sales charge currently 
ranges from 4.75% to 2% of the public 
offering price, and is subject to 
reduction as permitted by rule 22d-1. 

3. Applicants seek an order under 
section 6(c) exempting them from 


sections 2(a)(32), 2(a)(35), 22(c), 22(d), 
and 26(a)(2)(C) and rule 22c—1 
thereunder to let them impose sales 
charges on Units on a deferred basis and 
waive the deferred sales charge in 
certain cases. Under applicants’ 
proposal, the Sponsor will continue to 
determine the amount of sales charge 
per Unit at the time portfolio securities 
are deposited in a Series. The Sponsor 
will have the discretion to defer 
collection of all or part of this sales 
charge over a period following the 
purchase of Units. The Sponsor will in 
no event add to the deferred amount 
initially determined any additional : 
amount for interest or any similar or 
related charge to reflect or adjust for 
such deferral. 

4. The Sponsor anticipates collecting 
a portion of the total sales charge 
immediately upon purchase of Units. A 
portion of the outstanding balance will 
be deducted periodically by the trustee 
from distributions on the Units and paid 
to the Sponsor until the total amount of 
the sales charge is collected. If 
distribution income is insufficient to 
pay a deferred sales charge installment, 
the trustee will have the ability under 
the trust indenture to sell portfolio 
securities in an amount necessary to 
provide the requisite payments. If a 
unitholder redeems or sells to the 
Sponsor his or her Units before the total 
sales charge has been collected from 
installment payments, the balance of the 
sales charge may be collected at the time 
of such redemption or sale. 

5. For purposes of calculating the 
amount of the deferred sales charge due 
upon redemption or sale of Units, it will 
be assumed that Units on which the 
balance of the sales charge has been 
collected from installment payments are 
liquidated first. Any Units disposed of 
over such amounts will be redeemed in 
the order of their purchase, so that Units 
held for the longest time are redeemed 
first. 

6. The Sponsor intends to waive 
collection of the unpaid balance of the 
deferred sales charge upon any sale or 
redemption of Units. If applicants later 
decide to collect the unpaid balance of 
the deferred sales charge upon sale or 
redemption, they may nonetheless 
waive payment of the balance of the 
deferred sales charge on redemptions or 
sales of Units in certain specific cases. 
Any such waiver will be disclosed in 
the prospectus and will satisfy the other 
conditions of rule 22d-1. 

7. The Sponsor believes that the 
operation and implementation of the 
deferred sales charge program will be 
disclosed adequately to potential 
investors as well as unitholders. The 
prospectus for each Series will describe 


the operation of the deferred sales 
charge, including the amount of and 
date of each installment payment. The 
prospectus also will contain disclosure 
pertaining to the trustee’s ability to sell 
portfolio securities if the income 
generated by a Series’ portfolio is 
insufficient to pay an installment. The 
securities confirmation statement sent 
by the Sponsor to each purchaser will 
state the amount of the “up-front’’ sales 
charge, if any, and the amount of the 
deferred sales charge to be deducted in 
regular installments. The annual report 
of each Series will state the amount of - 
annual installment payments deducted 
during the previous fiscal year on both 
a per Trust and per Unit basis. 

8. The maximum sales charge on 
Units acquired in the secondary market 
normally ranges from 5.75% to 3% of 
the public offering price of the Units. 
The Prior Orders permit applicants to 
allow unitholders to exchange Units of 
one Series for Units of another Series 
subject to an additional sales charge not 
to exceed 2% of the public offering 
price of the acquired Units. The 
additional sales charge is calculated as 
the greater of (a) a flat fee, or (b) if Units 
of any Series are exchanged within five 
months of their acquisition for Units of 
a Series with a higher sales charge, an 
amount which, together with the sales 
charge already paid on the Units being 
exchanged, equals the normal sales 
charge on the acquired Units. 

9. Applicants seek to amend the Prior 
Orders to permit offers of exchange of 
Units subject to a deferred sales charge. 
If Units subject to a deferred sales 
charge are exchanged for Units of a 
Series not having a deferred sales 
charge, the deferred sales charge will be 
collected at the time of the exchange. If 
Units subject to a deferred sales charge 
are exchanged for Units of a Series 
having a deferred sales charge, 
installment payments will continue to 
be deducted from the distributions on 
the acquired Units until the original 
balance of the sales charge owed on the 
initial investment has been collected. In 
either case, the additional sales charge 
permitted under the Prior Orders will be 
imposed at the time of the exchange. 

10. The Sponsor offers certain Series 
which have short-term stated maturities. 
Upon termination of such Series, the 
Sponsor may create a new Series with 
the same investment objective and the 
same type of portfolio securities as the 
terminating Series. Applicants wish to 
make Units of the new Series available 
to the unitholders of the terminating 
Series at the net asset value of the new 
Units plus the reduced sales charge 
permitted under the Prior Orders (the 
“Rollover Option”). Although 





2 
‘s 
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applicants believe that the Prior Orders 
already permit the Rollover Option, they 
request that the Prior Orders be 
amended to cover the Rollover Option 
explicitly. 

Applicants’ Legal Analysis 

1. Under section 6{c), the SEC may 
exempt any person or transaction from 
any provision of the Act or any rule 
thereunder to the extent that such 
exemption is necessary or appropriate 
in the public interest and consistent 
with the protection of investors and the 
purposes fairly intended by the policy 
and provisions of the Act. 

2. Section 2{a}(32) defines a 
‘‘redeemable security” as a security that, 
upon its presentation to the issuer, 
entitles the holder to receive 
approximately his or her proportionate 
share of the issuer’s current net assets, 
or the cash equivalent of those assets. 
Because the imposition of deferred sales 
charge may cause a redeeming 
unitholder to receive an amount less 
than the net asset value of the redeemed 
Units, applicants séek an exemption 
from section 2{a}(32) so that Units 
subject to a deferred sales charge are 
considered redeemable securities for 
purposes of the Act.? 

3. Section 2{a)(35) defines the term 
“sales load” to be the difference 
between the sales price and the 
proceeds to the issuer, less any expenses 
not properly chargeable to sales or 
promotional expenses. Because a 
deferred sales charge is not charged at 
the time of purchase, an exemption from 
section 2(a}(35) is necessary. 

4. Section 22(c) and rule 22c—1 
require that the price of a redeemable 
security issued by an investment 
company for purposes of sale, 
redemption, and repurchase be based on 
the investment company’s current net 
asset value. Because the imposition ofa 
deferred sales charge may cause a 
redeeming unitholder to receive an 
amount less than the net asset value of 
the redeemed Units, applicants seek an 
exemption from this section and rule. 

5. Section 22(d) requires an 
investment company and its principal 
underwriter and dealer to sell securities 
only at a current public offering price 
described in the investment company’s 
prospectus. Because sales charges 
traditionally haye been a component of 
the public offering price, section 22(d) 
historically required that all investors be 
charged the same load. Rule 22d—1 was 


2 Without an exemption, a trust selling units 
subject toa deferred sales charge could not meet the 
definition of a unit investment trust under section 
4{2) of the Act. Section 4{2) defines a unit 
investment trust as an investment company that 
issues only “redeemable securities.” 


adopted to permit sale of redeemable 
securities “at prices that reflect 
scheduled variations in, or elimination 
of, the sales load.” Because rule 22d—1 
does not extend te scheduled variations 
in deferred sales charges, applicants 
seek relief from section 22{d) to permit 
them to waive or reduce their deferred 
sales charge in certain specified 
instances. 

6. Section 26(a)(2) in relevant part 
prohibits a trustee or custodian of a unit 
investment trust from collecting from 
the trust as an expense any payment to 
a depositor or principal underwriter 
thereof. Because of this prohibition, 


applicants need an exemption to permit. 


the trustee to collect the deferred sales 
charge installments from distribution 
deductions or Trust assets. 

7. Applicants believe that 
implementation of the deferred sales 
charge program in the manner described 
above would be fair and in the interests 
of the unitholders of the Trusts. Thus, 
granting the requested order would be 
appropriate in the public interest and 
consistent with the protection of 
investors and the purposes fairly 
intended by the policy and provisions of 
the Act. 

8. Section 11{c) prohibits any offers of 
exchange of the securities of a registered 
unit investment trust for the securities 
of any other investment company, 
unless the terms of the offer have been 
approved by the SEC. Applicants assert 
that the reduced sales charge imposed at 
the time of exchange is a reasonable and 
justifiable expense to be allocated for 
the professional assistance and 
operational expenses incurred in 
connection with the exchange. 


Applicants’ Conditions 


Applicants agree that any order 
granting the requested relief will be 
subject to the following conditions: 

1. Whenever the niu nemo option is to 
be terminated or its terms are to be 
amended materially, any holder of a 
security subject to that privilege wiil be 
given prominent notice of the 
impending termination or amendment 
at least 60 days prior to the date of 
termination or the effective date of the 
amendment, provided that: (a) No such 
notice need be given if the only material 
effect of an amendment is to reduce or 
eliminate the sales charge payable at the 
time of an exchange, to add one or more 
new Series eligible for the exchange 
option, or to delete a Series which has 
terminated; and {b) no notice need be’ 
given if, under extraordinary 
circumstances, either (i) there is a 
suspension of the redemption of units of 
the Trust under section 22{e) and the 
rules and regulations promulgated 


thereunder, or (ii) a Trust temporarily 
delays or ceases the sale of its Units 
because it is unable to invest amounts 
effectively in accordance with 
applicable investment objectives, 
policies, and restrictions. 

2. The sales charge collected at the 
time of any exchange or conversion 
shall not exceed 2% of the public 
offering price of the Unit being acquired 
on each exchange. 

3. The prospectus of each Trust 
offering exchanges and any sales 
literature or advertising that mentions 
the existence of the exchange option 
will disclose that the exchange option is 
subject to modification, termination, or 
suspension, without notice except in 
certain limited cases. 

4. Each Series offering Units subject to 
a deferred sales charge will include in 
its prospectus the table required by item 
2 of Form N—-1A (modified as 
appropriate to reflect the differences 
between unit investment trusts and 
open-end management investment 
companies) and a schedule setting forth 
the number and date of each installment 
payment. 

By the Commission. 

Margaret H. McFarland, 

Deputy Secretary. 

{FR Doc. 94—30467 Filed 12—9—94; 8:45 am] 
BILLING CODE 8010-01-M 
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SMALL BUSINESS ADMINISTRATION 
{License No. 09/09-0401] 


Novus Ventures, L.P.; Notice of 
issuance of a Smali Business 
investment Company License 


On September 14, 1994, a notice was 
published in the Federal Register (59 FR 
47202) stating that an application had 
been filed by Novus Ventures, L.P., 
20111 Stevens Creek Boulevard, Suite 
130, Cupertino, California $5014, with 
the Small Business Administration 
(SBA) pursuant to § 107.102 of the 
Regulations governing small business 
investment companies (13 CFR 107.102 
(1994)) for a license to operate as a small 
business investment company. 

Interested parties were given until 
close of business September 29, 1994 to 
submit their comments to SBA. No 
comments were received. 

Notice is hereby given that, pursuant 
to Section 301{c) of the Small Business 


’ Investment Act of 1958, as amended, 


after having considered the application 
and all other pertinent information, SBA 
issued License No. 09/09-0401 on 
November 8, 1994, to Novus Ventures, 
L.P. to operate as a small business 
investment company. 
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The Licensee has initial private 
capital of $5 million, and Mr. Dan 
Tompkins will manage the fund. Mr. 
Tompkins owns approximately 29.8 
percent of the stock of the Licensee; 
Stephen Sheafor/Cindy Lindsay own 
approximately 10.9 percent. The 
remaining stock is owned by 37 
individuals. 

(Catalog of Federal Domestic Assistance’ 


Program No. 59.011, Small Business 
Investment Companies) 


Dated: December 5; 1994. 
Robert D. Stillman, 
Associate Administrator for Investment. 
[FR Doc. 94—30458 Filed 12-9-94; 8:45 am] 
BILLING CODE 8025-01-M 








DEPARTMENT OF TRANSPORTATION 


Aviation Proceedings; Agreements 
Filed During the Week Ended 
December 2, 1994 


The following Agreements were filed 
with the Department of Transportation 
under the provisions of 49 U.S.C 412 
and 414. Answers may be filed within 
21 days of date of filing. 

Docket Number: 49930. 

Date filed: November 28, 1994. 

Parties: Members of the International 
Air Transport Association. 

Subject: TC12/TC2 Telex Mail Vote 
720; Iran-TC1/Mideast/ Africa fares. 

Proposed Effective Date: January 1, 
1995. 

Docket Number: 49935. 

Date filed: November 30, 1994. 

Parties: Members of the International 
Air Transport Association. 

Subject: PSC/Reso/076 dated 
November 4, 1994; Expedited Resos/ 
Recommended Practices; 15th Joint 
IATA/ATA PSC-16th IATA PSC; (An 
extract from the minutes is attached.) 

Proposed Effective Date: expedited 
Dec. 1/Jan 1/Feb. 1, 1995. 

Phyllis T. Kaylor, 

Chief, Documentary Services Division. 

[FR Doc. 94—30445 Filed 12—9-94; 8:45 am] 
BILLING CODE 4910-62-P 





Notice of Applications for Certificates 
of Public Convenience and Necessity 
and Foreign Air Carrier Permits Filed 
Under Subpart Q during the Week 
Ended December 2, 1994 


The following Applications for 
Certificates of Public Convenience and 
Necessity and Foreign Air Carrier 
Permits were filed under Subpart Q of 
the Department of Transportation’s 
Procedural Regulations (See 14 CFR 
.302.1701 et. seq.). The due date for 
Answers, Conforming Applications, or 


Motions to Modify Scope are set forth 
below for each application. Following 
the Answer period DOT may process the 
application by expedited procedures. 
Such procedures may consist of the 
adoption of a show-cause order, a 
tentative order, or in appropriate cases 
a final order without further 
proceedings. 

Docket Number: 49941. 

Date filed: December 2, 1994. 

Due Date for Answers, Conforming 
Applications, or Motion to Modify 
Scope: December 30, 1994. 

Description: Application of Western 
Pacific Airlines, Inc. pursuant to 49 
U.S.C. Section 41102, and Subpart Q of 
the Regulations, applies for a certificate 
of public convenience and necessity to 
engage in scheduled and charter 
interstate and overseas air 
transportation of persons, property and 
mail. 

Docket Number: 49942. 

Date filed: December 2, 1994. 

Due Date for Answers, Conforming 
Applications, or Motion to Modify 
Scope: December 30, 1994. 

Description: Application of Transaero 
Airlines, pursuant to 49 U.S.C. 41302, 
and Subpart Q of the Regulations, 
applies for a foreign air carrier permit to 
engage in scheduled and charter 
combination service between the 
Russian Federation and the United 
States. 

Phyllis T. Kaylor, 

Chief, Documentary Services Division. 

{FR Doc. 94-30444 Filed 12-9-94; 8:45 am] 
BILLING CODE 4910-62-P 





Office of the Secretary 


Proposed Revocation of the Sections 
401 and 418 Certificates of Conner Air 
Lines, Inc. 


AGENCY: Department of Transportation. 
ACTION: Notice of Proposed Revocation 
of sections 401 and 418 certificates 
Order 94—12-8, Issued December 6, 
1994, Order to Show Cause. 





SUMMARY: The Department of 
Transportation is proposing to revoke 
the sections 401 and 418 certificates of 
Conner Air Lines, Inc. 

Responses: All interested persons 
wishing to respond to the Department of 
Transportation’s tentative revocation 
should file their responses with the 
Documentary Services Division, in 
Dockets 30697, 32394, 32395 or 33972, 
C-55, Room 4106, Department of 
Transportation, 400 Seventh Street, 
S.W., Washington, D.C. 20590, and 
serve them on all persons listed in 
Attachment A to the order. Responses 


shall be filed no later than December 21, 
1994, 
FOR FURTHER INFORMATION CONTACT: Mr 
James A. Lawyer, Air Carrier Fitness 
Division, Department of Transportation, 
400 Seventh Street, S.W., Washington, 
D.C. 20590, (202) 366-1064. 

Dated: December 6, 1994. 
Patrick V. Murphy, 
Acting Assistant Secretary for Aviation and 
International Affairs. 
[FR Doc. 94-30491 Filed 12-9~94; 8:45 am] 
BILLING CODE 4910-62-P 





Federal Aviation Administration 


Southwest Florida International 
Airport, Ft. Myers, Florida; Noise 
Exposure Map Notice 


AGENCY: Federal Aviation 
Administration, DOT. 


ACTION: Notice. 





SUMMARY: The Federal Aviation (FAA) 
announces its determination that the 
noise exposure maps submitted by the 
Lee County Port Authority for the 
Southwest Florida International Airport 
under the provisions of Title I of the 
Aviation Safety and Noise Abatement 
Act of 1979 (Public Law 96-193) and 14 
CFR part 150 are in compliance with 
applicable requirements. 


EFFECTIVE DATE: The effective date of 
FAA’s determination on the noise 
exposure maps is November 21, 1994. 


FOR FURTHER INFORMATION CONTACT: Mr. 
Tommy J. Pickering, P.E., Federal 
Aviation Administration, Orlando 
Airports District Office, 9677 Tradeport 
Drive, Suite 130, Orlando, Florida 
32827-5397, (407) 648-6583. 


SUPPLEMENTARY INFORMATION: This 
notice announces that the FAA finds 
that the noise exposure maps submitted 
for the Southwest Florida International 
Airport are in compliance with 
applicable requirements of part 150, 
effective November 21, 1994. 

Under Section 103 of the Aviation 
Safety and Noise Abatement Act of 1979 
(hereinafter referred to as “the Act’’), an 
airport operator may submit to the FAA 
noise exposure maps which meet 
applicable regulations and which depict 
noncompatible land uses as of the date 
of submission of such maps, a 
description of projected aircraft 
operations, and the ways in which such 
operations will affect such maps. The 
Act requires such maps to be developed 
in consultation with interested and 
affected parties in the local community, 
government agencies, and persons using 
the airport. 
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An airport operator who has 
submitted noise exposure maps that are 
found by FAA to be in compliance with 
the requiremerits of Federal Aviation 
Regulations (FAR) part 150, 
promulgated pursuant to Title I of the 
Act, may submit a noise compatibility 
program for FAA approval which sets 
forth the measures the operator has 
taken or proposes for the reduction of 
existing noncompatible uses and for the 
prevention of the introduction of 
additional noncom patible uses. 

The FAA has completed its review of 
the noise exposure maps and related 
descriptions submitted by the Lee 
- County Port Authority. The specific 

maps under consideration are 
“CURRENT (1994) NOISE CONTOURS 
WITH RUNWAY EXTENSIONS, MAP 
A” and “FUTURE (1999) NOISE 
CONTOURS WITH RUNWAY 
EXTENSIONS AND PARALLEL 
RUNWAY, MAP B” in the submission. 
The FAA has determined that these 
maps for the Southwest Florida 
International Airport are in compliance 
with applicable requirements. This 
determination is effective on November 
21, 1994. FAA’s determination on an 
airport operator’s noise exposure maps 
is limited to a finding that the maps 
were developed in accordance with the 
procedures contained in appendix A of 
FAR part 150. Such determination does 
‘not constitute approval of the 
applicant’s data, information or plans, 
or a commitment to approve a noise 
compatibility program or to fund thé 
os of that program. 

If questions arise concerning the 
precise relationship of specific 
properties to noise exposure contours 
depicted on a noise exposure map 
submitted under Section 103 of the Act, 
it should be noted that the FAA is not 
involved in any way in determining the 
relative locations of specific properties 
with regard to the depicted noise 
contours, or in interpreting the noise 
exposure maps to resolve questions 
concerning, for example, which 
properties should be covered by the 
provisions of Section 107 of the Act. 
These functions are inseparable from 
the ultimate land use control and 
planning responsibilities of local 
government. These local responsibilities 
are not changed in any way under Part - 
150 or through FAA’s review of noise 
exposure maps. Therefore, the 
responsibility for the detailed 
overlaying of noise exposure contours 
onto the map depicting properties on 
the surface rests exclusively with the 
airport operator which submitted those 
maps, or with those public agencies and 
planning agencies with which 
consultation is required under Section 


103 of the Act. The FAA has relied on 
the certification by the airport operator, 
under § 150.21 of FAR part 150, that the 
statutorily required consultation has 
been accomplished. 

Copies of the noise exposure maps 
and of the FAA’s evaluation of the maps 
are available for examination at the 
following locations: 

Federal Aviation Administration, 
Orlando Airports District Office, 9677 
Tradeport Drive, Suite 130, Orlando, 
Florida 32827-5397 

Lee County Port Authority, 16000 
Chamberlin Parkway, Suite 8671, Ft. 
Myers, Florida 33913-8899 
Questions may be directed to the 

individual named above under the 

heading, FOR FURTHER INFORMATION 

CONTACT. : 
Issued in Orlando, Florida, November 21, 

1994: 

Charles E. Blair, 

Manager, Orlando Airports District Office. 

[FR Doc. 94-—30454 Filed 12-9—94; 8:45 am] 

BILLING CODE 4910-13-M 





[Docket No. 27649] 


Supplemental Draft Environmental 
impact Statement; Changes in Aircraft 
Flight Patterns Over the State of New 
Jersey; Reopening of the Comment 
Period and Public Hearings 


AGENCY: Federal Aviation 
Administration [FAA], DOT. 


ACTION: Reopening of comment period 
and notice of public hearings. 





SUMMARY: On November 12, 1992, the 
FAA issued a Draft Environmental 
Impact Statement (DEIS) to assess the 
impact of changes in aircraft flight 
patterns caused by implementation of 
the Expanded East Coast Plan over the 
State of New Jersey. The comment 
period on the DEIS closed on November 
23, 1993. On September 30, 1994, the 
FAA issued a Supplemental Draft 
Environmental Impact Statement 
(SDEIS) to afford the public an 
opportunity to review and comment on 
(1) a proposed mitigation measure, (2) 
analysis of the proposal by the New 
Jersey Coalition Against Aircraft Noise. 
(NJCAAN) to route aircraft departing 
Newark International Airport over the 
ocean twenty four hours a day, and (3) 
other new and updated information 
developed in response to comments on 
the DEIS. The SDEIS was issued for 
public comment for 60 days, on 
September 30, 1994. 

In response to requests from several 
members of the New Jersey 
congressional delegation, the FAA is 
reopening the comment period on the 


SDEIS on December 12, for an 
additional 60 days. This will afford the 
New Jersey Citizens for Environmental 
Research additional time to review data 
and documentation concerning the 
SDEIS provided between early 
September and October 28 and provide 
comments on behalf of the NJCAAN. 
Because the comment period is being 
extended, the FAA will now be able to 
conduct additional hearings in Morris 
and Bergen Counties as requested by 
several members of Congress. 
Additional hearings will facilitate 
comments by citizens potentially 
affected by the Solberg mitigation 
proposal. 
DATES: Comment period: The comment 
period is reopened on December 12, 
1994, to extend until February 9, 1995. 
The following is a listing of the dates, 
times, and locations of the additional 
hearings: 


Dates, Time/Location 


January 18, 1995—1—4 pm and 7-10 pm, 
Parsippany-Holiday Inn, Route 45 
East, Parsippany, NJ 

January 19, 1995—1—4 pm and 7-10 pm, 
Rochelle Park-Ramada, 375 W. 
Passaic Street, Rachelle Park, NJ 
Registration of speakers will begin 

approximately 1/2 hour before the start of 

each session. The afternoon and evening 
sessions will begin at 1 pm and 4 pm, 
respectively, and will continue until all 
scheduled speakers have testified or 
until 4 pm and 10 pm, respectively. All 
persons wishing to make oral 
presentations are strongly encouraged to 
provide a written copy of their 
statement at the hearing or at the FAA 
address provided in the paragraph 
below. : 

ADDRESSES: Written comments, in 

triplicate, should be addressed to: 

Federal Aviation Administration, Office 

of the Chief Counsel: Docket Number 

27649, 800 Independence Avenue SW., 

Washington, DC 20591. 

SUPPLEMENTARY INFORMATION: The most 

useful comments are those which are as 

specific as possible and provide facts 
and analysis to support the reviewer’s 
recommendations or conclusions. 

Reviewers should structure their 

participation so that it is meaningful 

and alerts the FAA to the reviewer’s 
position and contentions. This ensures 
that substantive comments are made 
available to the FAA in a timely manner 
so that the FAA can respond to them. 

Objections not raised at this stage may 

be waived. 

The FAA will consider comments 
received after the close of the comment 
period to the extent practicable. The 
FAA will issue a Final EIS that includes 
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corrections, clarifications, and 

responses to comments on the SDEIS. 
Issued in Washington, DC on December 6, 

1994. 

John D. Canoles, 

Acting Deputy Associate Administrator for 

Air Traffic. 

[FR Doc. 94—30455 Filed 12-9-94; 8:45 am] 

BILLING CODE 4910-13-M 





Notice of Aviation Security Advisory 
Committee Meeting 


AGENCY: Federal Aviation 
Administration. 

SUMMARY: Notice is hereby given of a 
meeting of the Aviation Security 
Advisory Committee. 


DATES: The meeting will be held January 
18, 1995, from 9 a.m. to 12 p.m. 


ADDRESSES: The meeting will be held in 
the MacCracken Room, tenth floor, 
Federal Aviation Administration, 800 
Independence Avenue, SW., 
Washington, DC 20591, telephone 202- 
267-7451 


SUPPLEMENTARY INFORMATION: Pursuant 
to section 19 (a}(2) of the Federal 
Advisory Committee Act (Pub.L. 92- 
463; 5 U.S.C. App. I), notice is hereby 
given of a meeting of the Aviation 
Security Advisory Committee to be held 
January 18, 1995, in the MacCracken 
Room, tenth floor, Federal Aviation 
Administration, 800 Independence 
Avenue, SW., Washington, DC. The 
agenda for the meeting will include 
reports on the universal access system 
rulemakings, the planned airport 
demonstration of a certified explosive 
detection system, and the screener 
proficiency evaluation & reporting 
system. Attendance at the January 18, 
1995, meeting is open to the public but 
is limited to space available. Members 
of the public may address the committee 
only with the written permission of the 
chair, which should be arranged in 
advance. The chair may entertain public 
comment if, in its judgment, doing so 
will not disrupt the orderly process of 
the meeting and will not be unfair to 
any other person. Members of the public 
are welcome to present written material 
to the committee at any time. Persons 
wishing to present statements or obtain 
information should contact the Office of 
the Associate Administrator for Civil 
Aviation Security, 800 Independence 
Avenue, SW., Washington, DC 20591, 
telephone 202-267-7451. 


Issued in Washington, DC on December 6, 
1994. 
Cathal L. Flynn, 
Associate Administrator for Civil Aviation 
Security 
[FR Doc. 94~30490 Filed 12-9--94; 8:45 am} 
BILLING CODE 4910-13-™ 





Flight Service Station at Coid Bay, AK; 
Notice of Change in Facility Operation 


Notice is hereby given that on or 
about December 17, 1994, the Flight 
Service Station at Cold Bay, Alaska, will 
reduce its hours of operation from 24 
hours daily to 16 hours daily. Hours of 
operation will be from 6:00 a.m. until - 
10:00 p.m., daily. Services to the general 
aviation public formerly provided by 
this facility will be provided by the 
Automated Flight Service Station at 
Kenai, Alaska, during the hours the 
facility is closed. This information will 
be reflected in the FAA Organization 
Statement the next time it is reissued. 
Sec. 313(a) of the Federal Aviation Act 
of 1958, as amended, 72 Stat. 752; 49 
U.S.C. App. 1354(a). 

Issued in Anchorage, Alaska on December 
1, 1994. 

Jacqueline L. Smith 

Regional Administrator Alaskan Region. 
[FR Doc. 94-30492 Filed 12-9-94; 8:45 am] 
BILLING CODE 4910-13-M 





National Highway Traffic Safety 
Administration 


Research and Development Programs; 
Meeting Agenda 


AGENCY: National Highway Traffic 
Safety Administration, DOT. 
ACTION: Notice. 





SUMMARY: This notice provides the 
agenda for a public meeting at which 
NHTSA will describe and discuss 
specific research and development 
projects. 

DATES AND TIMES: As previously 
announced, the National Highway 
Traffic Safety Administration will hold 
a public meeting devoted primarily to 
presentations of specific research and 
development projects on December 20, 
1994, beginning at 1 p.m. and ending at 
approximately 4:30 p.m. 

ADDRESSES: The meeting will be held at 
the U.S. Department of Transportation, 
400 7th Street SW., Washington, DC 
20590 in room 2230. 

SUPPLEMENTARY INFORMATION: This 
notice provides the agenda for the 
eighth of a series of quarterly public 
meetings to provide detailed 
information about its research and 


development programs. This meeting 
wil! be held on December 20, 1994. The 
meeting was announced on Thursday, 
November 10, 1994 (59 FR 56105). For 
additional information about the 
meeting consult that announcement. 

Starting at 1 p.m. and concluding by 
4:30 p.m., NHTSA staff will discuss the 
following topics: 

e Public attitudes and behavior 

Sinn dhtiokiom anit diving: 

° Review of status of IVHS collision 
avoidance research, 

e Use of driving simulator in research 
on driver responses to ABS, 

e Improved door latches, 

e Update of crash test results for 
improved frontal crash protection, 

e Research on roof crush for rollover 
protection, and 

e Crash investigations of alternative 
fuel vehicles. 

In the time remaining at the 

conclusion of the presentations, NHTSA 
will provide answers to questions on its 
research and development programs, 
where those questions have been 
submitted in writing by 4:15 p.m. on 
December 12, 1994, to George L. Parker, 
Associate Administrator for Research 
and Development, NRD-01, National 
Highway Traffic Safety Administration, 
Washington, DC 20590, FAX number: 
202/366-5930. 
FOR FURTHER INFORMATION CONTACT: Dr. 
Richard L. Strombotne, Special 
Assistant for Technology Transfer 
Policy and Programs, Office of Research 
and Development, 400 Seventh Street 
SW., Washington, DC 20590. Telephone: 
202-366-4730. Fax number: 202-366— 
5930. 

Issued: December 5, 1994. 

George L. Parker, 

Associate Administrator for Research and 
Development. 

[FR Doc. 94-30415 Filed 12-9-94; 8:45 am] 
BILLING CODE 4910-59- 








DEPARTMENT OF VETERANS 
AFFAIRS 


information Collection Under OMB 
Review: Designation of Certifying 
Official(s), VA Form 22-8794 


AGENCY: Department of Veterans Affairs. 
ACTION: Notice. 





The Department of Veterans Affairs 
has submitted to OMB the following 
proposal for the collection of : 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). This document lists the 
following information: (1) The title of 
the information collection, and the 
Department form number(s), if 
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applicable; (2).a description of the need 
and its use; (3) who will be required:or 
asked to respond; (4) an estimate of the 
total annual reporting hours, and 
recordkeeping burden, if applicable; (5) 
the estimated average burden hours per 
respondent; (6) the frequency of 
response; and (7) an estimated number 
of respondents. 
ADDRESSES: Copies of the proposed 
information collection and supporting 
documents may be obtained from 
Patricia Fineran, Veterans Benefits 
Administration (20M30), Department of 
Veterans Affairs, 810 Vermont Avenue 
NW., Washington, DC 20420, (202) 273- 
6886. 

Comments and questions about the 
items on the list should be directed to 
VA's OMB Desk Officer, Joseph Lackey, 
NEOB, room 3002, Washington, DC 
20503, (202) 395-7316. Do not send 
requests for benefits to this address. 
DATES: Comments on the information 
collection should be directed to the 
OMB Desk Officer on or before January 
11, 1995. 


Dated: December 2, 1994. 
By direction of the Secretary. 
Barbara Epps, 


Supv. Management Analyst; Information 
Management Service. 


Extension 


1. Designation of Certifying Official(s), 
VA Form 22-8794. 

2. The form provides notification to 
VA of the designated persons authorized 
to certify reports on behalf of 
educational institution or job training 
establishments. The information is used 
to ensure that VA education benefits are 
not made improperly based on a report 
from someone other than a designated 
a official. 

3. State or local governments— 
businesses or other for-profit—non- 
profit institutions—small businesses or 
organizations. 

4. 533 hours. 

5. 10 minutes. 

6. On occasion. 

7. 3,200 respondents. 


{FR Doc. 94-30461 Filed 12-9—94; 8:45 am] 
BILLING CODE 8320-01-M 





information Collection Under OMB 
Review: Application for Dependency 
and Indemnity Compensation by 
Parent(s) (including Accrued Benefits 
and Death Compensation, When 
Applicable), VA Form 21-535 


AGENCY: Department of Veterans Affairs. 
ACTION: Notice. 





The Department of Veterans Affairs 
has submitted to OMB the following 


_ proposal for the collection of 


information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). This document lists the 
following information: (1) The title of 
the information collection, and the 
Department form number(s), if 
applicable; (2) a description of the need 
and its use; (3) who will be required or 
asked to respond; (4) an estimate of the 
total annual reporting hours, and 
recordkeeping burden, if applicable; (5) 
the estimated average burden hours per 
respondent; (6) the frequency of 
response; and (7) an estimated number 
of respondents. 


ADDRESSES: Copies of the proposed 
information collection and supporting 
documents may be obtained from 
Patricia Fineran, Veterans Benefits 
Administration (20M30), Department of 
Veterans Affairs, 810 Vermont Avenue 
NW., Washington, DC 20420, (202) 273- 
6886. 


Comments and questions about the 
items on the list should be directed to 
VA’s OMB Desk Officer, Joseph Lackey, 
NEOB, room 3002, Washington, DC 
20503, (202) 395-7316. Do not send 
requests for benefits to this address. 


DATES: Comments on the information 
collection should be directed to the 
OMB Desk Officer on or before January 
11, 1995. 

Dated: December 2, 1994. 

By direction of the Secretary. 
Barbara Epps, 
Supv. Management Analyst, Information 
Management Service. 


Reinstatement 


1. Application for Dependency and 
Indemnity Compensation by Parent(s) 
(Including accrued benefits and death 
compensation, when applicable), VA 
Form 21-535. 

2. The form is used to gather the 
necessary information to determine a 
parent(s) eligibility, dependenoy, and 
income data, as appropriate, for the 
death benefit sought. The information is 
used by VA to determine eligibility. 

3. Individuals or households. 

4. 25,056 hours. 

5. 1 hour and 12 minutes. 

6. On occasion. 


7. 20,880 respondents. 
{FR Doc. 94-30463 Filed 12—9-94; 8:45 am] 
BILLING CODE 8320-01-M 


information Collection Under OMB 
Review: Manufactured Home Loan 
Claim Under Loan Guaranty 
(Manufactured Home Unit Only), VA 
Form 26-8629—Manufactured Home 
Loan Claim Under Loan Guaranty 
(Combination Loan—Manufactured 
Home Unit and Lot or Lot Only), VA 
Form 26-8630 


AGENCY: Department of Veterans Affairs. 
ACTION: Notice. 


The Department of Veterans Affairs 
has submitted to OMB the following 
proposal for the collection of 
information under the provisions of the 
paper work Reduction Act (44 U.S.C. 
Chapter 35). This document lists the 
following information: (1) The title of 
the information collection, and the 
Department form numberf{s), if 
applicable; (2) a description of the need 
and its use; (3) who will be required or 
asked to respond; (4) an estimate of the 
total annual reporting hours, and 
recordkeeping burden, if applicable; (5) 
the estimated average burden hours per 
respondent; (6) the frequency of 
response; and (7) an estimated number 
of respondents. 

ADDRESSES: Copies of the proposed 
information collection and supporting 
documents may be obtained from 
Patricia Fineran, Veterans Benefits 
Administration (20M30), Department of 
Veteran Affairs, 810 Vermont Avenue 
NW., Washington, DC 20420, (202) 273- 
6886. 

Comments and questions about the 
items on the list should be directed to 
VA’s OMB Desk Officer, Joseph Lackey, 
NEOB, room 3002, Washington, DC 
20503, (202) 395-7316. Do not send 
requests for benefits to this address. 
DATES: Comments on the information 
collection should be directed to the 
OMB Desk Officer on or before January 
11, 1995. 


Dated: December 2, 1994. 
By direction of the Secretary. 
Barbara Epps, 


Supv. Management Analyst, Information 
Management Service. 





Reinstatement 


1. Manufactured Home Loan Claim 
Under Loan Guaranty (Manufactured 
Home Unit Only), VA Form 26—8629— 
Manufactured Home Loan Claim Under 
Loan Guaranty (Combination Loan— 
Manufactured Home Unit and Lot or Lot 
Only), VA Form 26-8630, Guaranteed 
Loans. 

2. The forms are completed and 
submitted by the holder of a foreclosed 
VA guaranteed manufactured home unit 
loan or combination loan as a 
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prerequisite to payment of claim. The 
information is used by VA to determine 
claim payment due the holder. 

3. Individuals or households— 
businesses or other for-profit. 

4. 459 hours. 

5. 20 minutes. 

6. On occasion. 

7. 1,375 respondents. 


IFR Doc. 94-30464 Filed 12-9-94; 8:45.am] 
BILLING CODE 8320-01-M 





Information Collection Under OMB 
Review: Application for Standard 
Government Headstone or Marker, VA 
Form 40-1330 


AGENCY: Department of Veterans Affairs. 


ACTION: Notice. 





The Department of Veterans Affairs 
has submitted to OMB the following 
proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). This document lists the 
following information: (1) The title of 


the information collection, and the 
Department form number{s), if 
applicable; (2) a description of the need 
and its use; (3) who will be required or 
asked to respond; (4) an estimate of the 
total annual reporting hours, and 
recordkeeping burden, if applicable; (5) 
the estimated average burden hours per 
respondent; (6) the frequency of 
response; and (7) an estimated number 
of respondents. 

ADDRESSES: Copies of the proposed 
information collection and supporting 
documents may be obtained from Ron 
Taylor, Information Management 
Service (045A4), Department of 
Veterans Affairs, 810 Vermont Avenue 
NW., Washington, DC 20420, (202) 523- 
3412. 

Comments and questions about the 
items on the list should be directed to 
VA’s OMB Desk Officer, Joseph Lackey, 
NEOB, room 3002, Washington, DC 
20503, (202)395-7316. Do not send 
requests for benefits to this address. 
DATES: Comments on the information 
collection should be directed to the 


OMB Desk Officer on or before January 
11, 1995. 

Dated: December 2,.1994. 

By direction of the Secretary. 
Barbara Epps, 
Supv. Management Analyst, Information 
Management Service. 


Extension 


1. Application for Standard - 
Government Headstone or Marker, VA 
Form 40-1330. 

2. The form is used to apply for a 
Government provided headstone or 
marker for unmarked graves of eligible 
deceased veterans. The information is 
used by the VA to evaluate an 
applicant’s claim for the benefit. 

3. Individuals or households. 

4. 85,000 hours. 

5. 15 minutes. 

6. On occasion. 

7. 340,000 respondents. 


{FR Doc. 94-30462 Filed 12—9—94; 8:45 am] 
BILLING CODE 8320-01-M 
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U.S. CONSUMER PRODUCT SAFETY 
COMMISSION 


TIME AND DATE: 10:00 a.m., Tuesday, 
December 13, 1994. 

LOCATION: Room 420, East West Towers, 
4330 East West Highway, Bethesda, 
Maryland. 

STATUS: Open to the Public. 


MATTERS TO BE CONSIDERED: 


1. Fiscal Year 1996 Budget Revisions 


The Commission will be briefed on issues 
related to the CPSC budget for FY 1996. 


2. Mouthwash Containing Ethanol 

The staff will brief the Commission on a 
final rule under the Poison Prevention 
Packaging Act to require child-resisiant 
packaging for mouthwash containing 3 grams 
or more of ethanol in a single package. 

For a recorded message containing the 

latest agenda information, call (301) 
504-0709. 
CONTACT PERSON FOR ADDITIONAL 
INFORMATION: Sadye E. Dunn, Office of 
the Secretary, 4336 East West Highway, 
Bethesda, MD 20207 (301) 504-0800. 

Dated: December 7, 1994. 

Sadye E. Dunn, 

Secretary. 

{FR Doc. 94-30601 Filed 12-8-94; 3:43 pm] 
BILLING CODE 6355~01-M 





U.S. CONSUMER PRODUCT SAFETY 
COMMISSION 


TIME AND DATE: 10:00 a.m., Thursday, 
December 15, 1994. , 
LOCATION: Room 420, East West Towers, 
4330 East West Highway, Bethesda, 
Maryland. 


STATUS: Open to the Public. 
MATTER TO BE CONSIDERED: 
Gas Water Heaters 

The Commission will consider options for 
Commission action to address the risk that 
gas-fired water heaters will ignite vapors 


from flammable liquids that are present in 
- the home. 


For a recorded message containing the 
latest agenda information, call (301) 
504-0709. 

CONTACT PERSON FOR ADDITIONAL 
INFORMATION: Sadye E. Dunn, Office of 


the Secretary, 4330 East West Highway., 

Bethesda, MD 20207 (301) 504-0800. 
Dated: December 7, 1994. 

Sadye E. Dunn, 

Secretary. 


-{FR Doc. 94-30602 Filed 12-8-94; 3:43 pm| 


BILLING CODE 6355-01-M 





DEPARTMENT OF ENERGY 


FEDERAL ENERGY REGULATORY 
COMMISSION 


The following notice of meeting is 
published pursuant to Section 3{a) of 
the Government in the.Sunshine Act 
(Pub. L. No. 94-409), 5 U.S.C. 552b: 


DATE AND TIME: December 14, 1994, 
10:08 a.m. 


PLACE: 825 North Capitol Street N.E., 
Room 9306, Washington, D.C. 20426. 


STATUS: Open. — 
MATTERS TO BE CONSIDERED: Agenda. 


Note—Items listed on the agenda may be 
deleted without further notice. 


CONTACT PERSON FOR MORE INFORMATION: 
Lois D. Cashell, Secretary, Telephone 
(202) 208-0400. For a recording listing 
items stricken from or added to the 
meeting, call (202) 208-1627 


This is a list of matters to be 
considered by the Commission. It does 
not include a listing of all papers 
relevant to the items on the agenda; 
however, all public documents may be 
examined in the Reference and 
Information Center. 


Consent Agenda—Hydro, 621st Meeting— 
December 14, 1994, Regular Meeting {10:00 
a.m.) 

CAH-1. 

Project No. 2333-007, Rumford Falls 
Power Company 

CAH-2. 
Project No. 10455-004, JDJ Energy 
Company 
CAH-3. 
Omitted 
CAH-4. 

Project No. 5376-022, Horseshoe Bend 

Hydroelectric Company 
CAH-5. 

Project No. 11484—000 Car! E. Hitchcock, 
Elaine Hitchcock, and Energie 
Development Company, Inc. 

Project No. 11484-001, Car] E. Hitchcock 

CAH-6. 

Project No. 4632-019, Clifton Power 

Corporation 


Consent Agenda—Electric 
CAE-1. 


Docket No. ER95-58-000, Central Power 
and Light Company and West Texas 
Utilities Company 

CAE-2. 

Docket No. ER92-764-000, New England 
Power Company : 

. Docket No. ER92-766-000, Northeast 
Utilities Service Company 
CAE-3. 

Docket Nos. ER93—150—-005 and EL93—10— 

004, Boston Edison Company 
CAE-*4. 

Docket No. ER93—327-000, Florida Power 

& Light Company 
CAE-5. 

Docket No. ER94—1043-000, Virginia 

Electric and Power Company 
CAE-6. 

Docket No. ER94—1359-000, Consolidated 

Edison Company of New York, Inc. 
CAE-7 
Docket No. EF94-3021-000, United States 
Department of Energy—Southeastern 
#. Power Administration (Cumberland 
Basin System of Projects) 
CAE-8. 

Docket No. ER94—998-000, Ocean State 
Power 

Docket No. ER394—999-000, Ocean State 
Power II 

CAE-9. 

Docket No. ER94-950—-002, Hermiston 

Generating Company, L.P 
CAE-10. 

Docket No. ER94—1288-001, PacifiCorp, 
the California Municipal Utilities 
Association, and the Independent Energy 
Producers (on behalf of Western Regional 
Transmission Association) 

CAE-11 

Docket No. EF94-—5041-001, United States 
Department of Energy-Western Area 
Power Administration (Parker-Davis 
Project) 

CAE-12. 

Docket No. EG95—8-000, EI Power (China) 

I, Inc. 
CAE-13. 

Docket No. EG95—9-000, Ming Jiang Power 

Partners Limited Partnership 
CAE~-14. 

Docket No. EG95-7-000, Pawtucket Power 

Associates Limited Partnership 
CAE-15. 

Docket No. EG95—11—000, Santa Maria 

Cogen, Inc. 
CAE-16. 

Docket No. EG95-5-000, SEI Holdings IX, 

Inc. 
CAE-17 

Docket No. EG95—10—000, Amoco Trinidad 

Power Resources Corporation 
CAE-18. 

Docket No. EG95-6-000, Dartmouth Power 

Associates Limited Partnership 
CAE-19. 

Docket No. EL87—53-003, Orange and 

Rockland Utilities, Inc., Rockland 
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Electric Company, and Pike County Light 
& Power Company 
CAE-20. 

Docket No. EL93-55-000, Connecticut 

Light & Power Company 
CAE-21. 

Docket No. RM88-6-—000, Administrative 
Determination of Full Avoided Costs, 
Sales of Power to Qualifying Facilities, 
and Interconnection Facilities 

CAE-22. 

Omitted 

CAE-23. 

Docket No. RM92-12-000, Streamlining of 
Regulations Pertaining to Parts II and Ill 
of the Federal Power Act and the Public 
Utility Regulatory Policies Act of 1978 

CAE-24. 

Docket No. RM93-20-000, Electronic 
Filing of FERC Form No. 1 and 
Delegation to Chief Accountant 


Consent Agenda—Gas and Oil 


CAG-1. 
Docket No. PR94—19-000, Northern Illinois 
Gas Company 
CAG-2. 
Docket No. RP94—395-000, Tennessee Gas 
— Company 


Docket No. TM95-—3-20-000, Algonquin 

Gas Transmission Company 
CAG-5. 

Docket Nos. RP95—42-000 and RP94-87— 
000, Natura! Gas Pipeline Company of 
America 

CAG-6. 

Docket No. -RP95—45-000, Colorado 

Interstate Gas Company 
CAG~—7 : 

Docket No. RP95-48-000, Koch Gateway 

Pipeline Company 
CAG-8. 

Docket No. PR93—13-000, Gulf States 

Pipeline Corporation 
CAG-9. 

Docket No. PR94-13-000, Acacia Natural 

Gas Corporation 
CAG—10. 

Docket No. PR94—14—000, Transok Gas 

Transmission Company 
CAG-11. 

Docket Nos. RP93—106-007 and 008, Texas 

Gas Transmission Corporation 


Docket Nos. RP94—299-000 and RP94— 
239-000, Texas Eastern Transmission 
Corporation 

CAG-14. 

Docket Nos. RP88-259-070, RP94-5-000, 
TA93-—1—59-000 and RP94-65-000, 
Northern Natural Gas Company 

CAG-15. 

Docket No. RP89—183-056, Williams 

Natural Gas Company 
CAG-16. 

Docket Nos. RP94—172-001 and RP94- 

205-001, Williams Natural Gas Company 
CAG-17. 

Docket No. RP94—220—-004, Northwest 

Pipeline Corporation 
CAG-18. 


Docket Nos. RP94—294—000, 001, 002, 003 - 
and 004, Panhandle Eastern Pipe Line 
Company 

CAG-19. 

Omitted 

CAG-20. 

Docket Nos. RP90—108—000, et al. and 
RP91-82-000, Columbia Gas 
Transmission Corporation 

Docket No. RP90—107—000, Columbia Gulf 
Transmission Company 

CAG-21. 

Docket No. RM94—18-002, Removal of 
Outdated Regulations Pertaining to the 
Sales of Natural Gas Production 

CAG—22. 

Docket No. RM94-6-002, Standards of 
Conduct and Reporting Requirements for 
Transportation and Affiliate 
Transactions 

CAG-23. 

Docket Nos. RP94—208-001, RP94-—87-—009, 

RP94-122-007, RP94—169-—007, RP94- 


195-006, RP94—249-005, RP94—260-005, 


RP94-305-003 and RP94-—364—002, 
Natural Gas Pipeline Company of 
America 
Docket Nos. RP94—222-001, RP93-151- 
016, RP94—39-007, RP94—202-002 and 
RP94—309-004, Tennessee Gas Pipeline 
Company 
Docket Nos. RP94—298-001 and TM94-14— 
29-001, Transcontinental Gas Pipe Line 
Corporation 
Docket Nos. RP94—347—001, RP94—150— 
003, RP94—266-002 and RP94-384-003, 
ANR Pipeline Company 
Docket No. RP93—100-001, Dakota 
Gasification Company (successor-in- 
interest to Great Plains Gasification 
Association) 
CAG~24. 
Docket No. RP94—352-001, Western Gas 
Interstate Company 
CAG—25. 
Docket No. RP94-—425-001, Tennessee Gas 
Pipeline Company 
CAG—26. 
Docket No. RP94-429-001, Southern 
Natural Gas Company 
CAG—27. 
Docket No. RP85-—170-013, Texas Eastern 
Transmission Corporation 
CAG—28. 
Docket No. RP85—181—009, Texas Gas 
Transmission Corporation 
CAG-29. 
Docket No. RP85—202-015, Trunkline Gas 
Company 
CAG-30. 
Docket No. RP85-203-020, Panhandle 
Eastern Pipe Line Company 
Docket No. RP85-—202-016, Trunkline Gas 
Company 
Docket Nos. RP93—127—006 and RP93- 
102-007, Columbia Gas Transmission 
Corporation 
CAG-31. 
Docket No. FA90-68-002, Williams 
Natural Gas Company 
CAG-32. 
Docket No. RP93-189-000, Texas Gas 
Transmission Corporation 
CAG~33. 
Docket No. RM93-4-006, Standards For 
Electronic Bulletin Boards Required 


Under Part 284 of The Commission’s 
Regulations 
G-34 i 


Docket Nos. TA89-—1-—43-000, 005, RP89- 
39-000 and 003, Williams Natural Gas 
Company 

CAG-35. 

Docket No. RP86—10-023, Williston Basin 

Interstate Pipeline Company 
CAG-36. i 

Docket Nos. RP87—30-041 (Phase II) and 
RP90-69-013 (Phase A), Colorado 
Interstate Gas Company 

CAG-37. 

Docket No. RP92-—229-003, Northwest 

Pipeline Corporation 
CAG-38. 

Docket No. RP94—357—001, Texas Eastern 

Transmission Corporation 
CAG-39. 
Docket No. RP94—153-002, Panhandle 
Eastern Pipe Line Company 
CAG—40. 
Omitted 
CAG-—41. 

Docket No. CP89—2173-004, Arkla Energy 
Resources, a Division of Arkla, Inc. and 
Mississippi River Transmission 
Corporation 

Docket No. CP89-2195—004, ANR Pipeline 
Company 

CAG-—42. 

Omitted 

CAG—43. 

Docket Nos. CP93—200—001 and 002, CNG 
Transmission Corporation 

Docket No. CP93-—198-001, Big Sandy Gas 
Company 

CAG-44. 

Docket No. CP94-88-001, Great Lakes Gas 

Transmission Limited Partnership 
CAG-—45. 

Docket Nos. CP94—114—001 and CP94— 
694-001, Distrigas of Massachusetts 
Corporation 

CAG—46. 

Docket No. CP94—230—001, Northwest 

Pipeline Corporation 
CAG-47. 

Docket No. CP93~552-000, Carnegie 
Natural Gas Company and Carnegie 
Interstate Pipeline Company 

CAG-48. 

Docket No. CP94—109-000, 
Transéontinental Gas Pipe Line 
Corporation 

CAG—49. 
Docket No. CP93-327-000, Williams 
Natural Gas Company 
CAG-50. 
Omitted 
CAG-51. 

Docket No. CP94-—196-000, Williams 
Natural Gas Company Docket No. CP94— 
197-000, Williams Gas Processing— 
Mid-Continent Region Company 

CAG—52. 

Docket No. CP94-397-000, K N Gas 
Gathering, Inc. 

Docket No. CP94-430—000, K N Interstate 
Gas Transmission Company 

CAG-53. 

Docket No. CP93—41-004, K N Energy, Inc. 
and K N Interstate Transmission 
Company 

Docket No. CP93-42-004, K N Gas 
Gathering, Inc. 
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CAG—54. Docket No. CP95-39-000, Cavallo 
Pipeline Company 
CAG-55. Docket No. CP94-286-000, 
Northern Natural Gas Company 
Docket No. CP94-574-000, Peach Ridge 
Pipeline, Inc. 
CAG-—56. Docket No. RP95-12-000, Southern 
Natural Gas Company 
CAG-57. Docket No. CP94-6—002, Texas 
Eastern Transmission Corporation 
Docket No. CP94—89-001, CNG 
Transmission Corporation 
CAG-—58. Docket No. CP94—211-002, 
Transwestern Pipeline Company 


Hydre Agenda 
H=1. (A) 

Docket No. RM93-23-000, Project 
Decommissioning at relicensing. Policy 
Statement. 

H-1, (B) ; 

Project No. 2407-018, Alabama Power 
Company 

Project Nos. 2376-008, 2466-010 and 
2514-009, Appalachian Power Company 

Project, No. 432-010, Carolina Power & 
Light Company 

Project Ne. 2541-009, Cascade Power. 

Company 

Project No. 2519-012, Central Maine Power 
Company 

Project Nos. 2396-002, 2397-002, 2399-— 
003, 2400- 0062, 2489-002 and 2490-002, 
Central Vermont Public Service 
Company 

Project No. 3862-013, City of LeClaire, 
Iowa 

Project No. 2446-006, Commonwealth 
Edison Company 

Project Nos. 2436-017, 2447-016, 2448-023, 
2449015, 2450-013, 2451-013, 2452— 
020, 2453-012, 2468-013, 2580-027 and 
2599-016, Consumers Power Company 

Project No. 10371-004, CPS Products, Inc. 

Project No. 11351—001, Debra Whitehead 

Project No. 2608-003, Decorative 
Specialties International, Inc. 

Project No. 10661016, Indiana Michigan 
Power Company 

Project No. 11392-0003, J & T Hydro 
Company 

Project No. 10455-0005, JDJ Energy 
Company 

Project Nos. 2300-006, 2311-007, 2326- 
006, 2327-007 and 2422-008, James 
River—New Hampshire Electric, Inc. 

Project No. 1922-013, Ketchikan Public 
Utilities 

Project No. 10684—-007, Lansing Board of 
Water and Light 

Project No. 2366—003, Maine Public 
Service Company 

Project No. 10895—003, Michigan Power 
Company 

Project No. 9222-006, Niagara Mohawk 
Power Corporation 

Project No. 10047-003, Northern Hydro 
Consultants, Inc. 

Project Nos. 2440-016 and 2711-004, 
Northern States Power Company 

Project No. 1333-015, Pacific Gas and 
Electric Company 

Project No. 2420-006, PacifiCorp Electric 
Operations 

Project Nos. 2287-006 and 2288-008, 
Public Service Company of New 
Hampshire 


Project No. 2333-008, Rumford Falls 
Power Company 

Project No. 2689-003, Scott Paper 
Company 

Project No. 2561-011, Sho-Me Power 
Corporation 

Project No. 2392-010, Simpson Paper 
Company 

Project No. 1394-011, Southern California 
Edison Company 

Project No. 2411-006, STS Hydropower 
and Dan River, Inc. 

Project No. 11426-001, T.A. Keck, Ii and 
H.S. Kegk 

Project No.-2544—005, Washington Water 
Power Company 

Project Nos. 2347-002 and 2348-002, 
Wisconsin Power & Light Company 
Order on reserved authority for 
decommissioning. 

H-1. {C) 

Project No. 2389-009, Edwards 
Manufacturing Company, Inc. and City 
of Augusta, Maine. Order on request for 
license amendement. 

H-2. 

Docket No. RM93-—25-000, Use of Reserved 
Authority in Hydropower Licenses to 
Ameliorate Cumulative Impacts. Policy 
Statement. 


Electric Agenda 
E-1. 

Docket No. PL95—1—-000, Ratemaking 
Treatment of Emission Allowance. 
Policy Statement. 

E-2. 

Docket No. TX94—7—000, AES Power, Inc. 
Complaint seeking transmission services 
pursuant to section 211 of the Federal 
Power Act. 

E-3. 

Docket No. ER94-1 529-000, Mid- 
Continent Area Power Pool. 
Amendments to power pool agreement. 


Oil and Gas Agenda 


I. Pipeline Rate Matters 
PR-1. 

Docket No. RM95-3-000, Filing 
Requirements for Interstate Natural Gas 
Company Rate Schedules and Tariffs. 
Notice of Proposed Rulemaking. 

PR-2. 

Docket No. RM95—4—000, Revisions to 
Uniform System of Accounts, Forms, 
Statements, and Reporting Requirements 
for Natural Gas Companies. Notice of 
Proposed Rulemaking. 


II. Restructuring Matters 
RS-1. 

Reserved 
Ill. Pipeline Certificate Matters 
PC-1. 

Reserved 

Dated: December 7, 1994. 
Lois D. Cashell, 
Secretary. 
{FR Doc. 94—30613 Filed 12-8-94; 3:58 pm] 
BILLING CODE 6717-01-P 


FEDERAL RETIREMENT THRIFT INVESTMENT 
BOARD 


TIME AND DATE: 10:00 a.m., December 193, 
1994. 


PLACE: 4th Floor, Conference Room, 
1250 H Street, N.W., Washington, D.C. 


STATUS: Open. 

MATTERS TO BE CONSIDERED: 

1, Approval of the minutes of the Noveniber 
21, 1994, Board meeting. 

2. Thrift Savings Plan activity report by the 
Executive Director. 

3. Third party review engagement. 

4. Review of KPMG Peat Marwick audit 
reports: 

“Pension and Welfare Benefits 
Administration Review of the Thrift 
Savings Plan Billing Process at the 
United States Department of Agriculture, 
Office of Finance and Management, 
National Finance Center.” 

“Pension and Welfare Benefits 
Administration Review of Capacity 
Planning and Performance Management 
of the Thrift Savings Plan at the United 
States Department of Agriculture, Office 
of Finance and Management, National 
Finance Center.” 

“Pension and Welfare Benefits 
Administration Review of Backup, 
Recovery, and Contingency Planning of 
the Thrift Savings Plan at the United 
States Department of Agriculture, Office 
of Finance and Management, National 
Finance Center ”” 


CONTACT PERSONS FOR MORE 
INFORMATION: Tom Trabucco, Director, 
Office of External Affairs; (202) 942- 
1640. 

Dated: December 7, 1994. 
Roger W. Mehle, 


Executive Director, Federal Retirement Thed ift 
Investment Board. 


{FR Doc. $4—30520 Filed 12-—8-94; 8:45 =] 
BILLING CODE 6760-01-™ 





UNITED STATES POSTAL SERVICE BOARD OF 
GOVERNORS 


Notice of a Meeting 


The Board of Governors of the United 
States Postal Service*pursuant to its 
Bylaws (39 C.F.R. Section 7.5) and the 
Government in the Sunshine Act {5 
U.S.C. Section 552b), hereby gives 
notice that it intends to hold a meeting 
at 8:00 a.m. on Monday, December 12, 
1994, in Washington, DC. The meeting 
is closed to the public (See 59 FR 61927, 
December 2, 1994). 

At its meeting on December 5, 1994, 
the Board of Governors voted to add to 
its agenda consideration of the Postal 
Rate Commission’s Opinion and 
Recommended Decision on Remand in 
Docket No. 90-1. 

‘ The Board determined that pursuant 
to section 552b{c) (3) and (10) of Title 
5, United States Code, and section 7.3 
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(c) and (j) of Title 39, Code of Federal 
Regulations, discussion of this matter is 
exempt from the open meeting 
requirement of the Government in the 
Sunshine Act [5 U.S.C. 552b(b)] because 
it is likely to disclose information in 
connection with proceedings under 
Chapter 36 of Title 39, United States 
Code (having to do with postal 
ratemaking, mail classification and 
changes in postal services), which is 
specifically exempted from disclosure 
by section 410(c)(4) of Title 39, United 
States Code. 


The Board has determined further that 
pursuant to section 552b(c)(10) of Title 
5, United States Code, and section 7.3(j) 
of Title 39, Code of Federal Regulations, 
the discussion is exempt because it is 
likely to specifically concern 
participation of the Postal Service in a 
civil action or proceeding involving a 
determination on the record after 
opportunity for a hearing. 

The Board further determined that the 
public interest does not require that the 
Board’s discussion of the matter be open 
to the public and no earlier public 
announcement of the addition to the 
agenda was possible. 


In accordance with section 552b(f)(1) 
of title 5, United States Code, and 
section 7.6(a) of title 39, Code of Federal 
Regulations, the General Counsel of the 
United States Postal Service has 
certified that in her opinion the meeting 
may properly be closed to public 
observation, pursuant to section 552b({c) 
(3) and (10) of Title 5, United States 
Code; and section 7.3 (c) and (j) of Title 
39, Code of Federal Regulations. 


The meeting will be held at U.S. 
Postal Service Headquarters, 475 
L’Enfant Plaza, S.W. The Board expects 
to discuss the matters stated in the 
agenda which is set forth below. 
Requests for information about the 
meeting should be addressed to the 
Secretary of the Board, David F. Harris, 
at (202) 268-4800. 


Agenda 
Monday Session 


December 12—8:00 a.m. (Closed) 


1. Consideration of the Postal Rate 
Commission’s Opinion and Recommended 
Decision on Remand, Docket No. 90—1 





2. Consideration of the Postal Rate 
Commission’s Opinion and Recommended 
Decision in Docket No. 94-1. 


David F. Harris, 

Secretary. 

[FR Doc. 94~—30554 Filed 12-8-94; 11:43 am] 
BILLING CODE 7710-12-M 





UNITED STATES POSTAL SERVICE BOARD OF 
GOVERNORS 


Notice of Vote to Close Meeting 


At its meeting on December 5, 1994, 
the Board of Governors of the United 
States Postal Service voted unanimously 
to close to public observation its 
meeting scheduled for January 9, 1995, 
in Washington, D.C. The members will 
consider research and development 
funding for electronic commerce. 

The meeting is expected to be 
attended by the following persons: 
Governors Alvarado, Daniels, del Junco, 
Dyhrkopp, Mackie, Pace, and Winters; 
Postmaster General Runyon, Deputy 
Postmaster General Coughlin, Secretary 
to the Board Harris, and General 
Counsel Elcano. 

The Board determined that pursuant 
to section 552b(c)(9)(B) of Title 5, 
United States Code, and section 7.3(i) of 
Title 39, Code of Federal Regulations, 


- this portion of the meeting is exempt 


from the open meeting requirement of 
the Government in the Sunshine Act [5 
U.S.C. 552b(b)] because it is likely to 
disclose information, the premature 
disclosure of which would significantly 
frustrate proposed procurement actions. 

The Board further determined that the 
public interest does not require that the 
Board’s discussion of the matter be open 
to the public. 

In accordance with section 552b(f)(1) 
of Title 5, United States Code, and 
section 7.6(a) of title 39, Code of Federal 
Regulations, the General Counsel of the 
United States Postal Service has 
certified that in her opinion the meeting 
may properly be closed to public 
observation pursuant to section 
552b(c)(9)(B) of Title 5, United States 
Code; and section 7.3(i) of Title 39, 
Code of Federal Regulations. 

Requests for information about the 
meeting should be addressed to the 
Secretary of the Board, David F. Harris, 
at (202) 268-4800. 

David F. Harris, 

Secretary. . 

[FR Doc. 94-30553 Filed 12-8-94, 11:43 am] 
BILLING CODE 7710-12-M 


SECURITIES AND EXCHANGE COMMISSION 
Agency Meeting 


“FEDERAL REGISTER” CITATION OF 
PREVIOUS ANNOUNCEMENT: [To Be 
Published} 

STATUS: Open meeting. 


PLACE: 450 Fifth Street, N.W., 
Washington, D.C. 

DATE PREVIOUSLY ANNOUNCED: To Be 
Published. 


CHANGE IN THE MEETING: Additional item 

The following additional item will be 
considered at an open meeting 
scheduled for Tuesday, December 13, 
1994, at 9:30 a.m. 


Consideration of a proposal to streamline 
the financial statement reconciliation 
requirements for foreign private issuers that 
have entered into business combinations. For 
further information, please contact Wayne 
Carnal] at (202) 942-2960. 


Commissioner Roberts, as duty 
officer, determined that Commission 
business required the above change and 
that no earlier notice thereof was 
possible. 

At times, changes in Commission’ 
priorities require alterations in the 
scheduling of meeting items. For further 
information and to ascertain what, if 
any, matters have been added, deleted 
or postponed, please contact: The Office 
of the Secretary (202) 942-7070. 


Dated: December 8, 1994. 
Jonathan G. Katz, 
Secretary. 
{FR Doc. 94-30612 Filed 12-8-94; 3:44 pm] 
BILLING CODE 8010-01-M 





UNITED STATES ENRICHMENT CORPORATION 
BOARD OF DIRECTORS 


TIME AND DATE: 8:00 a.m., Tuesday, 
December 13, 1994. 
PLACE: USEC Corporate Headquarters, 
6903 Rockledge Drive, Bethesda; 
Maryland 20817. 
STATUS: The meeting will be closed to 
the public. 
MATTERS TO BE CONSIDERED: 

¢ Review of commercial and financial 
issues of the Corporation. 
CONTACT PERSON FOR MORE INFORMATION: 
Barbara Arnold, 301-564-3354. 

Dated: December 7, 1994. 
William H. Timbers, Jr., 
President and Chief Executive Officer 
[FR Doc. 94-30534 Filed 12-8-94, 10:18 am] 
BILLING CODE 8720-01-M 
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32 CFR Parts 536 and 537 
The Army Claims System; Final Rule 
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DEPARTMENT OF DEFENSE 
Department of the Army 
32 CFR Parts 536 and 537 


The Army Claims System 


AGENCY: Department of the Army, DOD. 
ACTION: Final rule. 





SUMMARY: The Department of the Army 
announces a revision and consolidation 
of 32 CFR Parts 536, Claims Against the 
United States and 537, Claims on Behalf 
of the United States in order to bring 
them in line with new policies and 
procedures being promulgated in Army 
Regulation 27-20, Claims. This revision 
retains part 536 as The Army Claims 
System. Part 537 is removed and held in 
reserve for future use. This part 
prescribes the policies, procedures, and 
responsibilities for investigating, 
processing, and settling claims against 
and in favor of the United States under 
the authority conferred by certain 
statutes, regulations, international and 
interdepartmental agreements, and 
Department of Defense directives. It is 
intended to ensure that claims are 
properly investigated, adjudicated 
objectively and fairly, and either paid or 
collection action initiated. Because of 
the complexity and length of changes 
and consolidation of parts 536 and 537, 
a breakout of the scope or 
responsibilities of each subpart to this 
whole part is listed in the 
Supplementary Information part of this 
submission. By reviewing the 
supplementary information portion, 
reading of the complete part becomes 
necessary in order to understand the 
entire part. 

EFFECTIVE DATE: December 12, 1994. 
ADDRESSES: Director, U.S. Army Claims 
Service, Building 4411, Llewellyn Ave., 
Fort Meade, Maryland 20755-5360. 

FOR FURTHER INFORMATION CONTACT: 
LTC Cashiola, (301) 677-7622 or 7960. 
SUPPLEMENTARY INFORMATION: 

(Subpart A). Subpart A is the 
introduction of part 536. (Subpart B). 
Subpart B describes the investigation 
and processing of claims investigation 
and the importance of claims 
investigation. (Subpart C). This subpart 
is applicable in all locations and 
prescribes the substantive bases and 
special procedural requirements for the 
settlement of claims against the United 
States for death; personal injury; or 
damage, loss, or destruction of property 
caused by military personnel or civilian 
employees of the DA acting within the 
scope of their employment and incident 
to the noncombat activities of the DA, 
provided such claim is not for personal 


injury or death of a member of the 
Armed Forces or Coast Guard or civilian 
officer or employee whose injury or - 
death is incident to service. (Subpart D). 
This subpart prescribes the substantive 
bases and special procedural 
requirements for the administrative 
settlement of claims against the United 
States under the FTCA and the 
implementing Attorney General's 
Regulations based on death, personal 
injury, or damage to or loss of property 
that accrues on or after 18 January 1967. 
(Subpart E). This subpart prescribes the 
substantive bases and special 
procedural requirements for the 
administrative settlement and payment, 
in an amount not more than $1,000, of 
any claim against the United States not 
cognizable under any other provision of 
law for damage or loss of property, or . 
for personal injury or death caused by 

a member or employee of the DA 
incident to the use of a U.S. vehicle at 
any location or incident to the use of 
other U.S. property on a Government 
installation. (Subpart F). This subpart is 
applicable in all places and sets forth 
the procedures to be followed in the 
settlement and payment of claims for 
death, personal injury, or damage, loss, 
or destruction of property caused by 
members or employees of the Army 
National Guard; noncombat activities of 
the Army National Guard when en 

in training or duty under 32 U.S.C. 
provided such claim is not for personal 
injury or death of a member of the 
Armed Forces or Coast Guard and an 
employee whose injury or death is 
incident to service. (Subpart G). this 
subpart provides procedures and 
defines responsibilities for the 
investigation, processing, and 
settlement of claims arising out of acts 
or omissions of members of a foreign 
military force or civilian component 
present in the United States, ora 
territory, commonwealth, or possession 
thereof under the provisions of 
reciprocal international agreements 
which contain claims settlement 
provisions applicable to claims arising 
in the United States such as Article VII 
of the Agreement Regarding the Status 
of Forces of Parties to the North Atlantic 
Treaty. (Subpart H). This subpart deals 
with claims against the United States. 
Title 10, U.S.C., section 4802, provides 
for the settlement or compromise of 
claims for damage caused by a vessel of, 
or in the service of, the Department of 
the Army (DA) or by other property 
under the jurisdiction of the DA; 
compensation for towage and salvage 
service, including contract salvage, 
rendered to a vessel of, or in the service 
of, the DA or other property under the 


jurisdiction of the DA or damage caused 
by a maritime tort committed by any 
agent or employee of the DA or by 
property under the jurisdiction of the 
DA. (Subpart I). This subpart sets for the 
standards to be applied and the 
procedures to be followed in the 
processing of claims for damage, loss, or 
destruction of property owned by or in 
the lawful possession of an individual 
whether civilian or military, a business, 
a charity, or 4 State or local government, 
where the property was wrongfully 
taken or willfully damaged by military 
members of DA. (Subpart J). This 
subpart implements the Foreign Claims 
Act (FCA) and authorizes the 
administrative settlement of claims of 
inhabitants of a foreign country, or by a 
foreign country or a political 
subdivision hereof, against the United 
States for personal injury or death or 
property damages caused outside the 
United States, its territories, 
commonwealths, or possessions by 
military personnel or civilian employees 
of the DA, or claims which arise 
incident to noncombat activities of the 
Army. (Subpart K). This subpart deals 
with personal claims and related 
recovery actions, delegation of authority 
and prescribes the substantive bases and 
special procedural rules for the 
administrative settlement of claims 
against the United States submitted by 
the Active Army, Army National Guard 
and U.S. Army Reserve personnel, and 
civilian employees of DOD and DA for 
damage to or loss of personal property 
incident to their service. (Subpart L). 
This subpart sets forth the procedures to 
be followed in the settlement and 
payment of claims by employees of 
nonappropriated fund activities for the 
loss of or damage to personal property 
incident to their employment, and for 
claims generated by the acts or 
omissions of the employees of such 
funds. (Subpart M). This subpart 
establishes the authority and 
responsibility for affirmative claims. 
This subpart prescribes procedures for 
the administrative determination, 
assertion, collection, settlement, and 
waiver of claims in favor of the United 
States for damage to, loss, or destruction 
of Army property, and for the recovery 
of the reasonable value of medical care 
furnished or to be furnished by the 
United States under the statutes cited in 
§ 536.213. (Subpart N). This subpart sets 
forth the procedures for all aspects of 
records management to include, 
arrangement of files, file management; 
maintenance of and retrieval of files, 
files disposition, etc., and monthly 
claims reporting system as pertains to 
Claims Office Administration. 
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Army publications referenced in this 
Final Rule may:be purchased from the 
National Technical Information Service, 
U.S. Department of Commerce, 5285 
Port Royal Road, Springfield, Virginia 
22161. The U.S. Code or public laws, 
can normally be reviewed in any public 
library. 

Executive Order 12291 


This final rule has been reviewed 
under Executive Order 12291. The effect 
of this proposed rule on the economy 
will be less than $100 million. 


Regulatory Flexibility Act 


This final rule has been reviewed 
with regard to the requirements of the 
Regulatory Flexibility Act of 1980. This 
action does not have a significant 
impact on a substantial number of small 
entities. 


Paperwork Reduction Act 


This final rule does not contain 
reporting or recordkeeping requirements 
subject to approval by the Office of the 
Management and Budget under the 
requirements of the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3507). 


List of Subjects 
32 CFR Part 536 


Claims, Government employees, 
Military personnel. 


32 CFR Part 537 


Claims, Health care. 


PART 537—CLAIMS ON BEHALF OF 
THE UNITED STATES—[REMOVED] 


1. 32 CFR Part 537 is removed. 


2. 32 CFR Part 536 is revised as 
follows: 


PART 536—THE ARMY CLAIMS 
SYSTEM 


Subpart A—The Army Claims System 


536.1 Purpose. 

536.2 References. 

536.3 Explanation of abbreviations and 
terms. 

536.4 Types of claims. 

536.5 Command and organizational 
relationships. © 

536.6 Designation of claims attorneys. 


Responsibilities, Operations, Policies, and 

Guidance 

536.7 Responsibilities. 

536.8 Operations of claims components. 

536.9 Claims policies. 

536.10 Guidance concerning disclosure of 
information and assistance. 

536.11 Single service claims responsibility 
(DODD 5515.8). 

536.12 Cross-servicing of claims (DODD 
5515.3). 


Subpart B—investigation and Processing of 

Claims investigation 

536.13. Importance of the claims 
investigation. 

536.14. Reasons for investigation. 

536.15 Immediate investigation 
requirement. 

536.16 Unit claim officers. 

536.17 Claims office responsibility. 

536.18 Transfer of responsibility. 

536.19 Investigative procedures. 


Claims Receipt and Disposition 
536.20 Presentation. 
536.21 Disposition of claims. 


536.22 Claims memorandum of opinion. 

536.23 Actions. 

Liability and Quantum Determinations 

536.24 General considerations. 

536.25 Incident to service exclusionary 
tule. 

536.26 Property damage appraisers. 

536.27 Independent medical examinations. 

536.28 Effect on award of other payments to 
claimant. 

536.29 Claims with more than one potential 
source of recovery. 


Settlement Procedures 


536.30 Settlement. 
536.31 Claims forwarded without 
- settlement. 
536.32 Settlement agreement. 
536.33 Vouchers. 
536.34 Accounting codes. 
536.35 Payment. 
536.36 Effect of payment. 
536.37 Notification as to denial of claims. 


Small Claims 


536.38 General. 

536.39 Investigation. 

536.40 Report of investigation. 
536.41 Processing. 

536.42 Settlement agreement. 
536.43 Payment. 


Advance Payments 


536.44 Authority. 

536.45 Conditions for advance payment. 

536.46 Authorization. 

536.47 Advance payment acceptance 
agreement. 


Subpart C—Claims Cognizable Under the 
Military Claims Act ; 


536.48 
536.49 
536.50 
536.51 
536.52 
536.53 
536.54 


Statutory authority. 


ope. 

Claims payable. 

Claims not payable. 

Claims having multiple remedies. 

Presentation of claim. 

Procedures. 

536.55 Law applicable to liability. 

536.56 Measure of damages for property 
claims. 

536.57 Measure of damages in injury or 
death claims arising in the United States 
or its possessions. 

536.58 Measure of damages in injury or 
death claims arising in foreign countries. 

536.59 Failure to substantiate a claim. 

536.60 Structured settlement. 

536.61 Settlement authority. 

536.62. Claims over $100,000. 

536.63 Settlement procedures. 


536.89 


536.92 


536.64 Action on appeal. 

536.65 Cross-servicing of claims. 

536.66 Attorney fees. 

536.67 Payment of costs, settlements, and 
judgments related to certain medical 
malpractice claims. , 

536.68 ‘Payments of costs, settlements, and 
judgments related to certain legal 
malpractice claims. 


Subpart D—Ciaims Cognizable Under the 
Federal Tort Claims Act 

536.69 Authority. 
536.70 Sco 
536.71 
536.72 
536.73 
536.74 


pe. 

Claims payable. 

Law applicable. 

Subrogation. 

Indemnity or contribution. 

536.75 Claims not payable. 

536.76 Claims under other laws and 
regulations. 

536.77. Procedures. 

536.78 Payment of claims. 

536.79 Acceptance of award. 

536.80 Delegation of authority. 

536.81 Consultation with the Department of 
Justice. 

536.82 Reconsideration. 


Subpart E—Claims Involving Government 
Vehicles and Property Not Cognizable 
Under Other Law 


536.83 Statutory authority. 
536.84 
536.85 
536.86 
536.87 
536.88 


ope. 

Claims payable. 

Claims not payable. 

When claim must be presented. 
Procedures. 

Settlement agreement. 

536.90 Delegation of authority. 

536.91 Reconsideration. 


Subpart F—Claims Arising from Activities 
of the Army National Guard 


Statutory authority. 

Scope. 

Claims payable. 

Claims not payable. 

Claims under other subparts. 

Notification of incident. 

536.98 Investigation. 

536.99 Claims in which there is a State 
source of recovery. 

536.100. Claims against the ARNG tortfeasor 
individually. 

536.101 When claims must be presented. 

536.102 Where claims must be presented. 

536.103 Procedures. 

536.104 Settlement agreement. 


Subpart G—Claims Under Status of Forces 
and Other International Agreements 


General 
536.105 Statutory authority. 


Claims Arising in the United States 


536.106 Scope. 

536.107 Notification of incidents. 

536.108 Liaison with Sending State 
representatives. 

536.109 Investigations. 

536.110 Claims procedures. 

536.111 Settlement authority. 

536.112 Advance payments. 

536.113 Litigation. 

536.114 Assistance to foreign forces. 


536.93 
536.94 
536.95 
536.96 
536.97 
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Claims Against the United States Arising 

Overseas . 

536.115 Scope. 

536.116 Claims procedures. 

536.117 Responsibilities. 

536.118 Reimbursements for 
nonappropriated funds. 

536.119 Reimbursement for Coast Guard 
activities. 


Subpart H—Maritime Claims 


General 


536.120 Statutory authority. 
536.121 Related statutes. 


Claims Against the United States 


536.122 Scope. 

536.123 Claims exceeding $500,000. 

536.124 Claims not payable. 

536.125 Claims under other laws and 
regulations. 

536.126 Subrogation. 

536.127 _ Limitation of settlement. 

536.128 Approval authority 


Claims in Favor of the United States 


536.129 
536.130 
536.131 
536.132 
536.133 


Scope. 

Claims exceeding $500,000. 
Civil works activities. 
Delegation of authority. 
Demands. 


Investigations and Reports 


536.134 Procedure. 
536.135 Reports. 
536.136 Form of claim. 


Subpart —Claims Under Article 139, 
Uniform Code of Military Justice 


536.137 Statutory authority. 

536.138 Purpose. 

536.139 Effect of disciplinary action. 
536.140 Claims cognizable. 

536.141 Claims not cognizable. 
536.142 Limitations on assessments. 
536.143 Procedure. 

536.144 Reconsideration. 


Subpart J—Claims Cognizable Under the 
Foreign Ciaims Act 


General 


_ 536.145 

536.146 : 

536.147 Claims cognizable under other 
subparts. 

536.148 Claims provisions of treaties and 
agreements. 

536.149 Presentation of claims, 

536.150 Form of claims. 

536.151 Claimants. 

536.152 Claims payable. 

536.153 Claims not payable. 

536.154 Compensation. 

536.155 Computation of amount. 

Foreign Claims Communicatiens 

536.156 Appointment and functions. 

536.157 Composition. 

536.158 Qualification of members. 


536.159 Delegaton of authority. 
536.160 Advance payments. 


Statutory authority. 


Subpart K—Personnel Claims and Related 
Recovery Actions 


General 


536.161 
536.162 
536.163 
536.164 
536.165 
536.166 
536.167 
536.168 
536.169 


Authority. 

Delation of authority. 
Scope. 

Claimants. 

Claims cognizable. 

Claims not cognizable. 
Time prescribed for filing. 
Form of claim. 
Presentation. 


Evaluation, Adjudication, and Settlement of 

Claims 

536.170 Policy. 

536.171 Preliminary findings required. 

536.172 Guides for computing amounts 
allowable. 

536.173 Ownership or custody of property. 

536.174 Determination of compensation. 

536.175 Cognizable incidental expenses. 

536.176 Property recovered. 

536.177 Companion claims. 

536.178 Emergency partial payments. 

536.179 Personnel claims memorandum. 

536.180 Reconsideration. 

536.181 Judge advocate procedures 
responsibilities. 

536.182 Finality of settlement. 


Recovery From Third Party 


536.183 Scope. 

536.184 Duties and responsibilities. 

536.185 Determination of liability. 

536.186 Exclusions of liability. 

536.187 Limits of liability. 

536.188 Settlement procedures in recovery 
actions. 

536.189 Payment to the claimant beyond 
the statutory limit. 

536.190 Reimbursements to claimants and 
insurers from money received. 


536.191 Recovery action against a claimant. 


536.192 - Claims arising from packing and- 
containerization contract shipments. 

536.193 Claims caused by stevedoring 
contractors. 

536.194 Claims arising from intra-theater 
shipments. 

536.195 Claims against ocean carriers. 

536.196 Centralized recovery program 
procedures. 

536.197 Offset actions. 

536.198 Compromise or termination of 
recovery actions. 

536.199 Terms and abbreviations. 

536.200 Required references. 


Subpart L—Nonappropriated Fund (NAF) 
Claims 


Claims Against NAF Activities 

536.201 General. 

536.202 Claims by employees for losses 
incident to employment. 

536.203 Claims generated by the acts or 
omissions of employees. 

536.204 Persons generating liability. 

536.205 Claims payable from appropriated 
funds. 

536.206 Settlement. 

536.207 Payment. 


Claims Involving Persons Other Than NAF 

Employees 

536.208 Claims arising from activities of 
nonappropriated fund contractors. 

536.209 Non-NAFI RIMP claims. 

536.210 Claims cognizable. 

536.211 Procedures. 

536.212 Delegation of authority. 


Subpart M—Affirmative Claims 


General 


536.213 
536.214 
536.215 
536.216 


Authority. 

Recovery judge advocate/attorney 

Purpose and policy. 

Delegation of authority. 

536.217 Basic considerations. 

536.218 Claims against certain prospective 
defendants. 


Property Claims 
536.219 General. 
536.220 Repayment in kind. 


536.221 Property damage predemand 
procedures. 


Medical Care Claims 


536.222 General. 

536.223 Recovery rights under the FMCRA. 

536.224 Identification of potential medical 
care recovery claims. 


536.225 Medical care procedures following 
identification. 


536.226 Relations with the injured party 


Recovering and Deposition on Claims 

536.227 The MTF Third Party Recovery 
Program (TPCP). 

536.228 Post demand procedures. 

536.229 Settling affirmative claims. 

536.230 - Litigation. 

536.231 Administrative matters. 


Subpart N—Claims Office Administration 


Records and File Equipment 

536.232 Records. 

536.233 - Arrangement of claims files. 
536.234 Disposition of claims files. 
536.235 Retrieval of claims files. 
536.236 Certified and registered mail. 
536.237 Maintenance of claims files. - 


Monthly Claims Reporting System 
536.238 General. 

536.239. Reporting requirements. 
536.240 Error reports. 

536.241 Preparation. 


Management of Claims Expenditure 
Allowance (CEA) 


536.242 . General. 
536.243 CEA reporting requirements. 
536.244 Solatia payment. 


Appendix A to Part 536—References 


Appendix B to Part 536—Glessary 


Authority: 10 U.S.C. 939, 2733, 2734, 
2734a, 2736, 2737, 3012, 4801 through 4804, 
and 4806; 28 U.S.C. 1346(b), 2401(b), 2402, 
2671 through 2680; and 32 U.S.C. 715. 
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Subpart A—The Army Claims System 
General 
§ 536.1 Purpose. 

This part prescribes the policies, 
procedures, and responsibilities for 
investigating, processing, and settling 


claims against and in favor of the United. 


States under the authority conferred by 
certain statutes, regulations, 
international and interdepartmental 
agreements, and Department of Defense 
(DOD) directives. It is intended to 
ensure that claims are properly 
investigated, adjudicated objectively 
and fairly, and either paid or collection 
action initiated. 


§ 536.2 References. 


Required and related publications and 
prescribed and referenced forms are 
listed in appendix A to this part. 


§536.3 Explanation of abbreviations and 
terms. 

Abbreviations and special terms used 
in this part are explained in appendix 
B to this part. 


§536.4 Types of claims. 

{a) This part covers the following type 
of claims: 

-(1) Claims cognizable under the 
following claims settlement 
authorizations: 

(i) The Military Claims Act (MCA), 10 
U.S.C. 2733. (See-subpart C.) 

(ii) The Federal Tort Claims Act 
(FTCA), 28 U.S.C. 2671-2680. (See 
subpart D.) 

(iii) The Act of 9 October 1962, 10 
U.S.C. 2737. (See subpart E.) 

(iv), The National Guard Claims Act 
(NGCA), 32 U.S.C. 715. (See subpart F.) 

(v) Title 10, United States Code 
(U.S.C.), sections 2734a and 2734b. (See 
subpart G.) 

(vi) The Maritime Claims Settlement 
Act, 10 U.S.C. 4801-4804, 4806. (See 
subpart H.) 

(vii) Article 139, Uniform Code of 
Military Justice (UCMJ), 10 U.S.C. 939. 
(See subpart I.) 

(viii) The Foreign Claims Act (FCA), 
10 U.S.C. 2734. (See subpart J.) 

(ix) Title 31, U.S.C., section 3721. (See 
subpart K.)} 

(x) Federal Claims Collection Act, 31 
U.S.C. 3711, (See subpart M.) 

(xi) Federal Medical Care Recovery 
Act, 42 U.S.C. 2651-53. (See subpart M.) 

(2) Claims against nonappropriated 
fund activities and the risk management 
program (RIMP). (See subpart L.) 

(3) Claims under industrial security 
regulations (DOD Directive (DODD) 
5220.6) and claims by the U.S. Postal 
Service for losses or shortages in postal 
accounts caused by unbonded Army 


personnel (39 U.S.C. 411 and DOD 
Manual 4525.6—M). (See DA Pam. 27- 
162, chap. 5, sec. XI.) 

(b) DA Pam. 27-162, chapter 8 lists 
other laws and regulations under which 
claims not covered by this part may be 
cognizable. 

c) Where a conflict exists between a 
general provision of this part and a 
specific provision found in subparts 
implementing a specific claims statute, 
the specific provision will control. 


§536.5 Command and organizational 
relationships. 

(a) The Secretary of the Army has 
delegated authority to The Judge 
Advocate General (TJAG) to assign areas 
of responsibility and designate 
functional responsibility for claims 
purposes. TJAG has delegated authority 
to the Commander, U.S. Army Claims 
Service (USARCS), to carry out 
responsibilities assigned in § 536.7(b). 

) USARCS, a fi eld d operating agency 
of the Office of TJAG, is the agency 
through which the Secretary of the 
Army and TJAG discharge their 
responsibilities for the administrative 
settlement of claims worldwide. {See 
AR 10-72.) The proper mailing address 
of USARCS is Commander, U.S. Army 
Claims Service, Office of The Judge 


- Advocate General, Fort George G. 


Meade, Maryland 20755-5360. 

(c) Command claims services. 

(1) Command claims services exercise 
general supervisory authority over 
claims matters arising within their 
assigned areas of operation. Command 
claims services will provide— 

(i) Effective control and supervision of 
the investigation of incidents occurring 
within the geographic area of the 
command, occurring in other areas for 
which the command is assigned claims 
responsibility or occurring in the course 
of the command’s operations. 

(ii) Services for the processing and 
settlement of claims for and against the 
United States. 

(2) The commander of a major 
overseas command or other commands 
that include areas outside the United 
States, its territories, and possessions, 
and report directly to the Department of 
the Army (DA) may be designated by 
TJAG to establish, a command claims 
service. 

(3} A command claims service may be 
a separate organization with a 
designated commander or chief. If it is 
part of the Office of the Staff Judge 
Advocate {SjA) of the command, the 
SJA will also be the chief of the 
command claims service. 

(d) The following may be designated 
as area Claims offices: 


~ (1) An office under the supervision of 


the senior judge advocate (JA) of each 


command or organization so designated 
by the Commander, USARCS. The 
senior JA is the head of the area claims 
office. 

(2) An office under the supervision of 
the senior JA of each command in the 
area of operations of a command claims 
service so designated by the chief of that 
service after coordination with the 
Commander, USARCS (see 
§ 536.7(c)(2)). The senior JA in the office 
is the head of the area claims office. 

(3) The legal office of each engineer 
district within the United States and 
such other engineer commands or 
agencies as designated by the 
Commander, USARCS, with 
concurrence of the Chief of Engineers 
(COE), for all claims generated by such 
districts, commands, or agencies. The 
district counsel or the attorney in charge 
of the legal office of the command or 
agency is the head of the area claims 
office. 

(e) Claims processing offices are 
normally small legal offices or 
subordinate elements of area claims 
offices, which are designated by the 
Commander, USARCS; a command 
claims service; or an area claims office. 
These offices are established for the 
investigation of all potential and actual 
claims arising within their jurisdiction, 
either on an area basis or on a command 
or agency basis. A claims officer (see 
appendix B to this part) will not bea 
claims processing office; his or her role 
is limited to claims investigation. There 
are four types of claims processing 
offices as follows (§ 536.8(c)): 

(1) Claims processing offices without 
approval authority. 

2) Claims processing offices with 

approval authority. 

3) Medical claims processing offices. 
(4) Special claims processing offices. 
(f)} The chief of a command claims 

service and the head of an area claims 
office or a claims processing office with 
approval authority may delegate, in 
writing, any portion or all of his or her 
monetary approval authority to a 
subordinate JA or claims attorney in his 
or her service or office. The authority to 
act-upon appeals or requests for 
reconsideration, to disapprove claims 
(including disapprovals based on 
substantial fraud), or to make final offers 
will not be delegated. Copies of 
delegations within claims processing 
offices will be provided to the area 
claims office and, if so directed, to 
command claims services. 


§ 536.6 Designation of claims attorneys. 
(a) The Commander, USARCS, the 
senior JA of a command having a 
command claims service or the 
Commander, USAREUR Claims Service, 
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the head of an area claims office, or the 
Chief Counsel, COE, may- designate a 
qualified attorney other than a Judge 
Advocate as a claims attorney. The head 
of an area claims office may designate 

a Claims attorney to act as a claims 
processing office with approval 
authority. 

(b) To be eligible as a claims attorney, 
an individual must be a civilian 
employee of the DA or DOD, in grade 
GS-11 or above; a member of the bar of 
a State, the District of Columbia, or a 
jurisdiction where U.S. Federal law 
applies; and be performing primary 
duties as a legal adviser. These 
requirements can be waived by the 
Commander, USARCS, in appropriate 
cases. 


Responsibilities, Operations, Policies, 
and Guidance 


§536.7 Responsibilities. 

(a) The Judge Advocate General. TJAG 
has Army Staff responsibility for 
administrative settlement of claims 
worldwide by and against the U.S. 
Government, generated by employees of 
the U.S. Army and, DOD components 
other than the Departments of the Air 
Force and Navy (see DOD Directive 
5515.9). Certain claims responsibilities 
to TJAG are exercised by The Assistant 
Judge Advocate General (TAJAG), as set 
forth in this regulation. 

(b) Commander, USARCS. 
Commander, USARCS will— 

(1) Supervise and inspect U.S. Army 
claims activities worldwide. 

(2) Formulate and implement claims 
policies and uniform standards for 
claims office operations. 

(3) Supervise the investigation, 
processing, and settlement of claims 
against and on behalf of the United 
States under the statutes and regulations 
listed in § 536.4. 

(4) Designate area claims offices, 
claims processing offices, and claims 
attorneys within DA and DOD 
components other than the Departments 
of the Navy and Air Force. 

(5) Designate Continental United 
States (CONUS) geographic areas of 
claims responsibility. 

(6) Recommend action to be taken by 
the Secretary of the Army or the 
Attorney General of the United States as 
appropriate, regarding claims in excess 
of $100,000 under the FCA, the MCA, 
and the NGCA and other claims that 
have been appealed to the Secretary of 
the Army, or are in excess of $25,000 
under the FTCA. ; 

(7) Operate the “receiving State 
office” for claims cognizable under 
Article VIII of the North Atlantic Treaty 
Organization (NATO) Status of Forces 


Agreement (SOFA), as implemented by 
10 U.S.C. 2743b (Subpart G). 

(8) Settle claims of the U.S. Postal 
Service for reimbursement under 39. 
U.S.C. 411 (see DOD Manual 4525.6—M) 
and of DOD under industrial security 
regulations (DODD 5220.6). 

(9) Settle claims against carriers, 
warehouse firms, insurers, and other 
third parties for loss of, or damage to, 
personal property of service members 
incurred while in storage or in transit at 
Government expense (subpart K). 

(10) Formulate and recommend 
proposed legislation for Congressional 
enactment of new statutes and the 
amendment of existing statutes 
considered essential for orderly and 
expeditious administrative settlement of 
noncontractual claims. 

(11) Perform post settlement review of 
claims. 

(12) Prepare, justify, and defend 
estimates of budgetary requirements and 
administer the Army claims budget. 

(13) Maintain permanent records of 
claims for which TJAG is responsible. 

(14) Assist in developing disaster and 
maneuver claims plans designed to 
implement responsibilities set forth in 
paragraphs (d)(11) of this section and 
§ 536.15(c). 

(15) Develop and maintain plans for a 
disaster or civil disturbance for 
geographic areas not under the 
jurisdiction of an area claims authority 
and in which the Army has single 
service responsibility or in which the 
Army is likely to be the predominant 
Armed Force. 

(16) Take initial action on claims 
arising in emergency situations as 
outlined in § 536.15(c). 

(17) Provide assistance as available or 
take appropriate action to ensure that 
command claims services and area 
claims offices are carrying out their 
responsibilities as set forth in 
paragraphs (c) and (d) of this section. 

(18) Serve as proponent for Claims 
Legal Automated Information 
Management System (CLAIMS) and 
provide standard automated claims data 
management programs for use 
worldwide. 

(19) Ensure proper training of claims 
personnel. 

(20) Coordinate claims activities with 
the Air Force, Navy, Marine Corps, and 
other DOD agencies to ensure a 
consistent DOD claims program. 

(21) Supervise the investigation and 
processing of medical malpractice 
claims arising in Army medical centers 
within the United States. Provide 
medical claims JAs, medical claims 
attorneys and medical claims 
investigators assigned to such medical 


centers with technical guidance and 
direction on such claims. 
(22) Coordinate support with the 


' Office of The Surgeon General on 


matters relating to medical malpractice 
claims. : 

(23) Issue an accounting classification 
to all properly designated claims 
settlement and approval authorities. 

(24) Perform the investigation, 
processing, and settlement of claims 
arising in areas not within the areas of 
operation of command claims services 
unless specifically delegated to a SJA of 
a command or designee. 

(c) Chiefs of command claims 
services. Chiefs of command claims 
services will—- 

(1) Exercise claims settlement 
authority as specified in this part, to 
include appellate authority where so 
delegated. 

(2) Designate area claims offices and 
grant claims settlement authority 
thereto. A grant of such authority will 
not be effective until coordinated with 
the Commander, USARCS and an office 
code assigned. However, the chief of a 
command claims service may 
redesignate a claims processing office 
already having an assigned office code 
as an area claims office without 
coordination with the Commander, 
USARCS. The Commander, USARCS 
will be informed of such a designation. 

(3) Designate claims processing offices 
and grant claims approval authority 
thereto. Only claims processing offices 
staffed with a JA or claims attorney may 
be granted approval authority. A grant 
of such authority will not be effective 
until coordinated with the Commander, 
USARCS and an office code assigned. 

(4) Train claims personnel and 
monitor their activities. 

(5) Implement pertinent claims 
policies. 

(6) Prepare and publish command 
claims directives. 

(7) Administer the command claims 
expenditure allowance, providing 
necessary data, estimates, and reports to 
USARCS. 

(8) Perform the responsibilities of an 
area claims office (see paragraph (d) of 
this section), as applicable. 

(9) Serve as the U.S. sending State 
office, if so designated, when operating 
in an area covefed by a status of forces 
agreement. 

(d) Heads of area claims offices. Heads 
of area claims offices will— 

(1) Ensure that claims in their area of 
responsibility are promptly investigated 
according to this part. 

(2) Ensure that each organization or 
activity (for example, U.S. Army 
Reserve (USAR) or Army National 
Guard (ARNG) unit, Reserve Officers’ 
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Training Corps (ROTC) detachment, 
recruiting company or station, and DOD 
agency) within the area appoints a 
claims officer to investigate claims 
incidents not requiring investigation by 
a JA (§ 536 16(c)(2)) and ensure that this 
officer 1s adequately trained. 

(3) Act as a claims settlemen: 
authority on claims within the monetary 
jurisdictions set forth in this regulation 
and forward claims beyond such 
jurisdictions to the Commander, 
USARCS or to the chief of a command 
claims service, as appropriate, for 
action 

(4) Designate claims processing offices 
and request the Commander, USARCS 
or the chief of a command claims 
service, as appropriate, to grant claims 
approval authority to a claims 
processing office with respect to claims 
within that office’s jurisdiction, as 
specified under paragraphs (b)(4) and 
(c)(2), of this section. 

(5) Prepare and publish a claims 
directive concerning the investigation 
and processing of claims matters for the 
guidance of all claims processing offices 
within their area. 

(6) Implement claims policies and 
guidance furnished by TAJAG or 
Commander, USARCS through policy 
directives or the Claims Manual and 
establish and implement necessary 
claims policies and procedures not 
contrary to the foregoing. 

(7) Ensure that there are an adequate 
number of qualified JAs or claims 
attorneys, claims examiners, claims 
adjudicators and claims clerks in all 
claims offices within their area to take 
prompt action on claims and that they 
are adequately trained. 

(8) Budget and fund for claims 
investigations and activities to include 
per diem and transportation of claims 
personnel, claimants and witnesses, 
independent medical examinations, 
appraisals, independent expert 
opinions, long distance phone calis, 
recording and photographic equipment, 
use of express mail or couriers, and 
other necessary expenses. 

(9) Within continental United States 
(CONUS), procure and disseminate 
adequate legal publications on local law 
and verdicts relating to tort claims 
within the area of jurisdiction. 

(10) Notify Commander, USARCS of 
all claims and claims incidents as 
required by § 536.17 and § 536.21(b)(2). 

(11) Develop and maintain written 
plans fora disaster or civil disturbance. 
The plan should include a requirement 
for an advance party to’assess the need 
for the presence of a special claims 
processing office. The plans may be 
internal Uffice of the SJA plans or an 


annex to an installation/organizational 
plan. (See also § 536.8{c)(4)fiii).) 

(12) Implement the Army’s Article 
139 claims program. (See § 536.142.) 

(e) Heads of claims processing offices. 
Heads of claims processing offices 
will— 

(1) Investigate all potential and actual 
claims arising within its assigned 
jurisdiction, either on an area basis or 
on a command or agency basis. Only a 
claims processing office with approval 
authority can adjudicate and pay all 
presented claims within its monetary 
jurisdiction. 

(2) Ensure that units and 
organizations within its jurisdiction 
have appointed claims officers for the 
investigation of claims not requiring 
investigation by a JA. (See § 536.16.) 

(3) Budget and fund for claims 
investigations and activities to include 
per diem and transportation of claims 
personnel, claimants and witnesses, 
independent medical examinations, 
appraisals, independent expert 
opinions, long distance phone calls, 
recording and photographic equipment, 
use of express mail or couriers, and 
other necessary expenses. 

(4) Within CONUS, procure and 
maintain legal publications on local law 
and verdicts relating to tort claims 
within their jurisdiction. 

(5) Notify the Commander, USARCS 
of all claims and claims incidents as 
required by § 536.17 and § 536.21(b)(2). 

(6) Implement the Army’s Article 139 
claims program. (See § 536.142.) 

(f) Chief of Engineers. The COE, 
through the Chief Counsel, will— 

(1) Provide general supervision of the 
claims activities of engineer area claims 
offices. 

(2) Ensure that each engineer area 
claims office has a claims attorney 
designated by the Commander, 
USARCS, as prescribed in § 536.6. 

(3) Ensure the training of claims 
personnel and the continuing inspection 
of their activities. 

(4) Provide for implementation of 
pertinent claims policies. 

(5) Provide for budgeting in 
accordance with existing Army 
regulations and command directives for 
temporary duty (TDY), long distance 
phone calls, recording equipment, 
cameras, and other expenses for 
investigation and processing of claims. 

(6) Take action to procure and have 
available adequate legal publications on 
local law relating to claims arising 
within the United States, its territories, 
and possessions. 

(g) Commanding General, U.S. Army 
Health Services Command (CG, HSC). 
The CG, HSC will, through his SJA, 
ensure that adequate and qualified 


medical claims JAs and medical claims 
investigators are assigned for the 
investigation and processing of medical 
malpractice claims arising at Army 
medical centers under his or her 
control. In accordance with an 
agreement between TJAG and the 
Surgeon General, such personnel will be 
used primarily in investigating and 
processing of medical malpractice 
claims and provided with the necessary 
funding and research materials to carry 
out this function. 

(h) Chief, National Guard Bureau 
(NGB). The Chief, NGB will— 

(1) Ensure that a point of contact for 
claims matters is designated in-each 
adjutant general office. 

(2) Provide the name, address, and 
telephone number of the point of 
contact to the Commander, USARCS. 

(3) Designate claims officers to 
investigate claims generated by ARNG 
personnel and forward investigations to 
the active Army area claims office 
having jurisdiction over the area in 
which the claims incident occurred. 

(4) Publish a regulation to carry out 
these responsibilities. 

(i) Commanders of major Army 
commands (MACOMs). Commanders of 
MACOMs through their SJAs will— 

(1) Assist USARCS in monitoring area 
claims offices and claims processing 
offices under their respective command 
control for compliance with 
responsibilities assigned in paragraphs 
(d) and (e) of this section. 

(2) Assist claims personnel in 
obtaining qualified expert and technical 
advice from units and organizations 
under their respective command control 
on a nonreimbursable basis except that 
the requesting office may be required to 
provide TDY funding. 

(3) Assist TJAG, through the > 
Commander, USARCS, in the 
implementation of the functions set 
forth in paragraph (b) of this section. 

(4) Coordinate with the area claims 
office within whose jurisdiction a 
maneuver will occur to ensure the 
prompt investigation and settlement of 
claims arising from the maneuver. 


§536.8 Operations of claims components. 
(a) Command claims services. A 
command claims service will be 
supervised by the.SJA of the command. 
If the command claims service is a 
separate organization, the command SJA 
will designate a JA as the chief of the 
service. Otherwise, the SJA will be the 
chief of the service. Adequate, qualified 
claims personne] will be assigned to 
ensure that claims are promptly 
investigated and acted upon. With the 
concurrence of the service may 
designate area claims offices within its 
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area of operations to carry out claims 
responsibilities within specified 
geographic areas. 

(8) Area claims offices. 

(1) The area claims office is the 
principal office for the investigation and 
adjudication or settlement of claims, 
and will be staffed with qualified legal 
personnel under the supervision of the 
SJA or command JA or Corps of 
Engineer district or command legal 
counsel. 

(2) The full-time responsibility for 
claims investigations and processing in 
a portion of the area or for claims 
related to the activities of a unit or 
organization within the area may be 
delegated to another command, unit, or 
activity by the establishment of a claims 
processing office at the command, unit 
or authority. (See § 536.7(d}(4) and (e).) 
Normally, all claims processing offices 
will operate under the supervision of 
the area claims office in whose area the 
claims processing office is located. 
Where a proposed claims processing 
office is not under the command of the 
parent organization of the area claims 
office, this designation may be effected 
by a support agreement or memorandum 
of understanding between the affected 
commands. 

(3) Normally, claims that cannot be 
settled by an engineer area claims office 
will be forwarded directly to the 
Commander, USARCS with notice to the 
Chief Counsel, COE of such referral. 
However, the Chief Counsel, as part of 
his or her responsibility for litigation of 
suits involving civil works and military 
construction activities, may require that 
an engineer area claims office forward 
claims through engineer channels 
provided that such requirement does 
not preclude final action by 
Commander, USARCS within the time 
limitations set forth in subparts D and 
H. 

(c) Claims processing offices. For a 
subpart K, if the adjudicated amount of 
a claim is in excess of the monetary 
jurisdiction of the head of the claims 
processing authority, the claim will be 
approved and paid up to the delegated 
authority of that office and immediately 
forwarded to the next higher claims 
authority for additional payment. (See 
§ 536.161(e)). 

(1) Claims processing offices without 
approval authority. A claims processing 
office that has not been granted claims 
approval authority will provide for the 
investigation of all potential and actual 
claims arising within its assigned 
jurisdiction, either on an area basis or 
on a command or agency basis. Once the 
investigation is completed, the claims 
file will be forwarded to the appropriate 
area Claims office for action. 


Alternatively, an area claims office may 
direct that a claims investigation made 
by a claims processing office without 
approval authority be forwarded to 
another claims processing office within 
the area that has approval authority if 
the claim is within the jurisdiction of 
the latter. 

(2) Claims processing office with 
approval authority. A claims processing 
office that has been granted approval 
authority must provide for the 
investigation of all potential and actual 
claims arising within its assigned 
jurisdiction, either on an area basis or 
on a command or agency basis, and for 
the adjudication and payment of all 
presented claims within its monetary 
jurisdiction. If the estimated value of a 
claim, after investigation, is beyond the 
payment authority of the claims 
processing office or if disapproval is the 
appropriate action, the claim file will be 
forwarded to the area claims office 
unless otherwise specified in this part, 
or forwarded to USARCS or the 
command claims service, as 
appropriate, if directed by such service. 

3) Medical claims processing offices. 
The medical claims JAs at Army 
medical centers, other than Fitzsimons 
Army Medical Center and Walter Reed 
Army Medical Center, may be 
designated by the SJA/head of area 
claims office for the installation on 
which the center is located as claims 
processing offices with approval 
authority for medical malpractice claims 
only. Claims beyond their approval 
authority will be investigated and 
forwarded to the Commander, USARCS. 
The SJA, Health Services Command, 
Quality Assurance Division, OTSG 
(DASG-PSQ) and the Consultation Case 
Review Branch, Clinical Policy and 
Consultants Division, Office of the 
Surgeon General (CCRB), will be 
advised by USARCS of all referrals, 
provided a covy of all claims, and 
informed of their disposition, 

(4) Special claims processing offices. 

(i) The Commander, USARCS, the 
chief of a command claims service or 
the head of an area claims office may 
designate special claims processing 
offices within his or her command for 
specific, short-term purposes (for 
example, maneuvers, civil disturbances, 
and emergencies). These special claims 
processing offices may be delegated 
approval authority necessary to effect 
the purpose of their creation, but in no 
case will this delegation exceed the 
approval authority maximums set forth 
in other subparts of this part for regular 
claims processing offices. All claims 
will be processed under the claims 
expenditure allowance and claims 
command and office code of the 


authority who established the office or 

a code assigned by USARCS. The 
existence of any special claims 
processing office must be reported to the 
Commander, USARCS. 

(ii) A special claims processing office 
is the proper organization to process 
and approve, as appropriate, maneuver 
damage claims, except where a foreign 
government is responsible for 
adjudication under an international 
agreement (see subpart G). Personnel 
from the maneuvering command should 
be used in the investigation of claims 
and, at the discretion of the area claims 
office, may be assigned to the special 
claims processing office. Claims filed 
after the termination of the maneuver 
will be processed by the area claims 
office. Claims arising within the © 
jurisdiction of otherarea claims offices, 
while units are traveling to or from the 
maneuver, will be investigated by the 
special claims processing office and 
forwarded for action to the area claims 
office in whose area the claims arose. 
Claims for damage to real or personal 
property arising on private land being 
used under a permit may be paid from 
funds specifically budgeted by the 
maneuver forsuch purposes in 
accordance with AR 405-15. 

(iii) A special claims processing office 
provided for a disaster or civil 
disturbance should include a claims 
approving authority with adequate 
investigatory, administrative, and 
logistical support, to include damage 
assessment and finance and accounting 
support. It should not be dispatched 
prior to notification of Commander, 
USARCS. The concurrence of 
Commander, USARCS must be obtained 
prior to the payment of the first claim. 

(5) Claims processing offices 
discussed in paragraphs (c)(2) through 
(4) of this section must be supervised by 
an assigned JA or claims attorney in 
order to exercise delegated approval 
authority. . 


§ 536.9 Claims policies. 

(a) General. (1) Claims investigation 
and adjudication should be 
accomplished at the lowest level 
possible, that is, by the claims 
processing office or area claims office 
with monetary authority over the 
estimated total value of all claims 
arising from the incident in question. 
The expeditious investigation and 
settlement of claims is essential to the 
successful fulfillment of the Army’s 
responsibilities under the claims 
statutes implemented by this part. 

(2) Where technical errors exist in the 


- filing of a claim or in its format, 


claimants should be advised of such 
errors and the need for corrective action 
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If the errors concern a jurisdictional 
matter, advice should be given 
expeditiously and a record should be 
maintained. The advice should include 
a warning that the error must be 
corrected prior to the expiration of the 
statute of limitations. 

(b) Investigative environment. In the 
investigation of claims, every effort 


' “should be made to create a cooperative 
~~ envirofiment engendering the free 


exchange of information and evidence. 
The goal of obtaining sufficient 
information to make an objective and~ 
fair analysis should be paramount. 
Personal contact with claimants or their 
representatives is frequently essential to 
clarify the issues both during 
investigation and prior to adjudication. 
Where settlement is not feasible, issues 
of disagreement or dispute should be 
clearly identified and spelled out to 
facilitate the resolution of any 
reconsideration, appeal, or in 
appropriate cases, litigation. 

(c) Claims directives and plans. (1) 
Two copies of command claims 
directives will be furnished to the 
Commander, USARCS. Area claims 
office directives will be distributed to 
all DA and DOD commands, 
installations, and activities within the 
area of responsibility with an 
information copy to Commander, 
USARCS. 

(2) One copy of all area claims offices’ 
disaster/civil disturbance plan or annex 
will be furnished to the Commander, 
USARCS. 

(d) Interpretations. The Commander, 
USARCS will publish written 
interpretations of the provisions of this 
part and establish and publish policy as 
to those matters that are within agency 
discretion. Interpretations and policies 
that reference this provision will have 
the same force and effect as this part. 

(e) Exceptions. If it is considered to be 
in the best interest of the Government, 
the Commander, USARCS may grant 
authority to deviate from the specific 
requirements contained in this part in a 
particular instance except as to matters 
that are based on statutes, treaties and 
international agreements, executive 
orders, controlling directives of the 
Attorney General or Comptroller 
General, or otherwise have the force and 
effect of law. 

(f) Guidance. The Commander, 
USARCS may publish bulletins, 
manuals, handbooks, notes, and a DA 
Pamphlet to provide claims authorities 
with guidance on administrative and 
procedural. matters related to the 
implementation of this part. These will 
be binding on all Army claims 
personnel ; 


(g) Communication. All claims 
personnel are authorized to 
communicate directly with personne} of 
the USARCS for guidance on matters of 
policy or relating to the implementation 
of this part 

(h) Private relief bills. There is no 
established procedure under which DA 
sponsors private relief legislation; this is 
a matter between an individual and his 
or her congressman. Claims personnel 
will remain neutral in private relief 
matters. No statement should be made 
that purports to reflect a DA position on 
a private relief bill. 


.§536.10 Guidance concerning disclosure 


of information and assistance. 

(a) Conflict of interest. Government 
personnel are forbidden to represent any 
claimant or to receive any payment or 
gratuity for services rendered. They may 
not accept any share or interest in a 
claim or assist in its presentation, under 
penalty of Federal criminal law (18 
U.S.C. 203, and 205). 

(b) Release of information. (1) 
Government personnel are prohibited 
from disclosing information that may be 
the basis of a claim or any evidence of 


_ record in any claims matter except as 


authorized by statutory or regulatory 
authority. Certain documents which 
would normally be privileged or exempt 
from release, such as unclassified 
statements, documents containing 
opinions, conclusions, or findings, may 
be released to a claimant or his or her 
attorney, wherever release may help 
settle a claim or avoid unnecessary 
litigation, unless such release is barred 
by statute. 

(2) All requests for records and 
information made pursuant to the 
Freedom of Information Act (FOIA) or 
the Privacy Act (PA) will be processed 
in accordance with the procedures set 
forth in AR 25-55 or AR 340-21. 
Requests submitted by a claimant or his 
or her attorney, which cite only the 
FOIA, will be processed under the time 
limits of the FOIA and the exceptions 
and fees of the PA and FOIA, as 
required by AR 25-55, paragraph 1— 
512c. Except for medical quality 
assurance records exempt from 
disclosure by 10 U.S.C. records 
protected by the Privacy Act of 1974, 
records within a category for which 
withholding of the record is 
discretionary (AR 25-55, paragraph 3- 
101) may be released to a claimant or 
his or her attorney, if no legitimate 
purpose exists for withholding it. 

(3) When it is determined that exempt 
information should not be released, the 
request will be forwarded to USARCS. 
For requests processed only under the 
FOIA, the commander, USARCS, may 


deny release of the records, acting on 
behalf of TJAG, the initial denial 
authority. The commander, USARCS 
will forward to TJAG all requests 
processed under the FOIA and PA. 
TJAG is the initial denial authority for 
PA requests (AR 340-21, paragraph 1— 
7i). 

(c) Claims assistance. The foregoing 
prohibitions do not apply to information — 
and assistance provided in the 
performance of official duty. Any 
person who indicates a desire to file a 
claim against the United States 
cognizable under one of the subparts of 
this part will be instructed concerning 
the procedure to follow. The claimant 
will be furnished claim forms and, 
when necessary, will be assisted in 
completing claim forms and assembling 
evidence. He or she will not be assisted 
in determining what amount to claim. In 
the vicinity of a field exercise, 
maneuver, or disaster, information may 
be disseminated concerning the right to 
present claims, the procedure to be 
followed, and the names and location of 
claims officers and engineer repair 
teams. When the government of a 
foreign country in which U.S. Armed 
Forces.are stationed has assumed 
responsibility for the settlement of 
certain claims against the United States . 
officials of that country will be. 
furnished pertinent information and 
evidence so far as security 
considerations permit. 


§ 536.11 Single-service claims 
responsibility (DODD 5515.8). 

(a) Statutes and agreements. DOD has 
assigned single-service responsibility for 
the settlement of claims in certain 
countries under the following statutes 
and agreements: 

(1) FCA (10 U.S.C. 2734); DODD 
5515.3, Settlement of Claims under 10 
U.S.C. 2733 and 2734. 

(2) MCA (10 U.S.C. 2733); DODD 
5515.3, Settlement of Claims under 10 
U.S.C. 2733 and 2734. 

(3) 10 U.S.C. 2734a and 2734b, pro 
rata cost-sharing of claims pursuant to 
international agreements. 

(4) NATO SOFA (4 UST 1792, TIAS 
2846) and other similar agreements. 

(5) Act of September 25, 1962 (42 
U.S.C. 2651-2653), Claims for 
Reimbursement for Medical Care 
Furnished by the United States. 

(6) 10 U.S.C. 2737, claims not 
cognizable under any other provision of 
law. 

(7) The Federal Claims Collection Act 
(31 U.S.C. 3711-3719), as implemented 
by DODD 7045.13; the Act of June 10, 
1921 (31 U.S.C. 71), claims and 


‘ demands by the Government of the 


United States. 
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(8) 10 U.S.C. 2736, Advance 
Payments. 

) Specified foreign countries. 
Responsibility for the settlement of 
claims cognizable under the laws listed 
in paragraph (a) of this section in the 
following countries has been assigned to 
military departments as follows: 

(1) Department of the Army: Austria, 
Belgium, El Salvador, France, Federal 
Republic of Germany, Grenada, 
Honduras, and Korea, the Marshall 
Islands and Switzerland. 

(2) Department of the Navy: Bahrain, 
Iceland, Israel, Italy, Portugal, and 
Tunisia. 

(3) Department of the Air Force: 
Australia, Azores, Canada, Cyprus, 
Denmark, Egypt, Greece, India, Israel, 
Japan, Luxembourg, Morocco, Nepal, 
the Netherlands, Norway, Oman, 
Pakistan, Saudi Arabia, Spain, Turkey, 
United Kingdom. 

(4) Except when they arise in 
countries for which single-service 
responsibility is assigned in paragraphs 
(b)(1), (2), and (3) of this section, single- 
service claims responsibility for claims 
involving, or generated by the U.S. 
Central Command or units assigned or 
attached thereto, is assigned to the 
Department of the Air Force. The 
addresses of United States sending State 
offices and single-service offices are 
contained in DA Pam 27-162, figure 
7-1. 

(c) When claims responsibility has not 
been assigned. On an interim basis prior 
to receiving confirmation and approval 
from the appropriate office in DOD, the 
appropriate unified commander may, 
when necessary to implement ; 
contingency plans, assign single-service 
responsibility for processing claims in 
countries where such assignment has 
not already been made. 


§ 536.12 Cross-servicing of claims (DODD 
5515.3). 

(a) Where another military 
department has single-service claims 
responsibility. Claims, claims by and 
against the United States resulting from 
Army activities or caused by members 
or employees of fhe DA in a country 
where another department has been 
assigned single-service claims 
responsibility will be investigated by 
the Army and referred to that 
department for settlement. 

) Where claims responsibility has 
not been assigned. Claims, claims 
cognizable under the FCA orthe MCA 
generated by another military 
department in a foreign country where 
single-service claims responsibility has 
not been assigned may, upon request of 
the department concerned, be settled by 
the Army. Conversely, Army claims 


may, in appropriate cases, be referred to 
another department for settlement. 

(c) Claims generated by the Coast 
Guard. Claims resulting from activities, 


or generated by members or employees, . 


of the Coast Guard while operating as a 
service of the Department of 
Transportation may, upon request, be 
settled under this part by a foreign . 
claims commission appointed as 
authorized herein, but will be paid from 
appropriations of the Coast Guard (10 
U.S.C. 2734{g) and 2734a(c)). 


Subpart B—investigation and 
Processing of Claims Investigation 


§536.13 Importance of the claims 
investigation. 


Because evidence developed during 
an investigation provides the basis for 
every subsequent step in the 
administrative settlement of a claim or 
the defense of a lawsuit, a prompt and 
thorough investigation will be 
conducted on all potential and actual 
claims for or against the government. 
Adverse as well as favorable 
information must be collected and 
recorded and the legal and factual 
findings of the claims JA/attorney must 
be preserved in the format specified in 
§ 536.22. ‘ 


§ 536.14 Reasons for investigation. 

(a) The investigation is performed to 
ascertain the facts of an incident. Which 
facts are relevant will often depend on 
the law and regulations applicable to 
the conduct of the parties involved, but 
as general guidance, the investigation 
should develop definitive answers to 
such questions as ‘“‘When,” “‘Where,” 
“Who,” “What,” and “How.” Generally, 
the time, place, persons, and 
circumstances involved in an incident 
may be established by a simple report, 
but the cause and the resulting damage 
may require extensive effort to obtain all 
the pertinent facts. 

(b) The object of the investigation is 
to gather, with the least possible delay, 
the best available evidence without 
accumulating excessive evidence 
concerning any particular fact. The 
claimant is often an excellent source of 
such information and should be 
contacted early in the investigation. The 
investigative file.should include 
medical records, witness interviews, 
photographs, and expert opinions. 


§ 536.15 Immediate investigation 
requirement. 

(a) Immediate investigation of an 
incident is required when— 

(1) Property other than Government 
property is damaged, lost, or destroyed. 
Damage resulting directly or indirectly 
from combat need only be investigated 


to the extent necessary to confirm that 
the combat exclusion of the appropriate 
statute is applicable. 

(2) Government property is damaged, 
lost, or destroyed under circumstances 
that may give rise to a claim in favor of ' 
the Government under subpart N. 

(3) The incident results in injury to or 
death of, any civilian other than to a 
civilian of the Army while in 
performance of duty an employee of the 
United States or its instrumentalities 
while acting within the scope of their 
employment. For deaths or injuries 
resulting directly or indirectly from 
combat activities of our forces, the 
investigation merely has to develop 
sufficient information to verify that the 
combat exception of the appropriate 
claims statute is applicable. 

(4) A claim is made. 

(5) Investigation is requested by 
another armed service of the United. 
States. 

(6) A member of the uniformed. 
services, a dependent, or any other 
person who is eligible for medical care 
at Army medical treatment facilities is 
injured under circumstances that permit 
recovery of the cost of hospital and 
medical care under subpart N. 

(7) An incident occurs in CONUS 
involving foreign nationals who are 
members of a foreign military force or 
civilian components of parties to the 
Agreement Regarding the Status of 
Forces of Parties to the North Atlantic 
Treaty, resulting in personal injury, 


death, or property damage (subpart G). 


(8) A patient, other than potential 
claimants excluded by § 536.51(j), 

§ 536.75(r) through (t) and § 536.95, 
while under treatment by the Army 
Medical Service, dies, is injured, or 
otherwise disabled physically, mentally, 
or emotionally due to— 

(i) A medical or surgical accident; or 

(ii) Care that does not meet standards 
for non-Government facilities similar to 
the Army facility providing the care; or 

(iii) An incident that could give rise 
to a claim against the United States 
under this part; or 

(9) Competent authority so directs. 

(b) Investigation by a claims officer is 
required when the situation or 
consequences described in paragraphs 
(a) (1) through (4), and (a)(9) of this 
section arise from activities of the 
ARNG or its personnel. 

(c) Claims arising out of situations 
that may be expected to generate a 
substantial number of claims in a short 
period of time and are properly 
cognizable for settlement under this 
regulation (such as maneuvers or other 
special operations, emergencies, civil 
disturbances, aircraft and missile 
accidents, or-disasters) will be 
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investigated in accordance with 
procedures set forth herein by the 
_claims office responsible for the area in 
which the incident occurred. No claim 
arising out of such an emergency 
situation will be paid until the 
concurrence of the Commander, 
USARCS has been obtained. (See 
§ 536.8(c)(4)(iii)). 

(d) Where an accident occurs that 
could only result in a claim against the 
United States that is not payable 
because of the incident to service rule, 
for example, barred by the Feres 
Doctrine, or the Federal Employees’ 
Compensation Act (FECA), or the 
Longshoremen’s and Harborworkers 
Compensation Act (LHWCA), the 
investigation may be limited to that 
necessary to make such a determination. 
However, claims officials will ensure 
that the appropriate commander or 
organization safety office is aware of the 
incident so that measures to avoid a 
recurrence can be pursued. 


§ 536.16 Unit claims officers. 

(a) Commanders’ responsibility. 
Commanders and heads of DA and DOD 
components whose personnel, 
equipment or operations are involved in 
an incident giving rise to a potential or 
actual claim for or against the 
government (see § 536.15(a)), will 
appoint a commissioned officer, a 
warrant officer or a qualified civilian 
employee to conduct an initial factual 
investigation of the incident. 

(1) Installation commanders, brigade 
commanders, commanders of separate 
battalions, state ARNG Adjutant 
Generals and other commanders whose 
operations may generate a significant 
number of claims should consider 
appointing a claims officer on standing 
orders to facilitate training and 
coordination with the claims JA/ 
attorney supporting the unit. 

(2) Senior noncommissioned officers 
(E6 thru E9) may be appointed as 
assistant claims officers to perform 
duties under the supervision of a claims 
officer. 

(3) Claims officer appointment orders 
should designate the claims JA/attorney 
who supports the unit as the claims 
officer’s legal advisor. The orders will 
direct the claims officer to seek 
guidance from the claims JA/attorney at 
the outset of the investigation and 
before completion of the investigation 
whenever the potential value of the — 
claim is in excess of $15,000 or an 
actual claim in excess of that amount 
has been filed. 

(4) The scope and duration of the 
investigation will depend on the 
severity and complexity of the incident 
and may range from merely obtaining 


investigation reports already prepared 
by police and other investigators to a 
formal investigation by a board of 
officers under the provisions of chapter 
5, AR 15-6. In addition to the 


- provisions of this chapter, claims 


officers will follow the guidance in 
Chapter 5, DA PAM 27-162 and the 
advice of the claims JA/attorney listed 
as their advisor. 

(5) Unit claims officers, in addition to 
making a report of investigation as 
specified in § 536.16(b), will account for 
and preserve all available evidence for 
use in future litigation. Evidence will be 
retained until released by the claims JA/ 
attorney. Therefore, the claims officer 
will consult with the claims JA/attorney 
before disposal, destruction or repair of 
damaged property or other evidence. 
The claims officer will also act as the 
claims JA/attorney’s point of contact for 
support and assistance from the unit. 

iS Claims officers must coordinate 
their work with concurrent criminal and 
safety investigations, which have 
priority within DA for access to accident 
sites and witnesses (see paragraph 1—4d, 
AR 15-6 and paragraphs 4—8a(2), 5- 
1a(1) and 5-4 AR 385-40). To the 
greatest extent possible claims officers 
should take advantage of the work 
already done on these other 
investigations (see § 536.19 of this part). 
Although there are limits on the 
information safety personnel can release 
to claims officers, some of the 
information in safety reports can be 
released (see paragraphs 1—10 and 5-6, 
AR 385-40). 

(b) Report of claims officer. (1) 
Format. The claims officer will prepare 
a written report of investigation on DA 
Form 1208 (Report of Claims Officer), 
except that no recommendation on 
disposition of prospective claims will be 
entered in block 11. Where a formal 
investigation is conducted in 
accordance with the procedures in 
chapter 5, AR 15-6, the repprt may be 
submitted on DA Form 1574 (Report of 
Proceedings by Investigating Officer/ 
Board of Officers). If the claims officer 
does not feel either form is appropriate, 
the claims JA/attorney advising the 
claims officer will be consulted for 
guidance. 

(2) Processing. The report should 
normally be completed and submitted to 
the appointing authority within 60 days 
of the accident/incident. If a final report 
will not be completed within that time 
one or more interim reports may be 
required by the commander or claims 
JA/attorney. The appointing authority 
will either return the report for further 
investigation or, if satisfied that it is as 
complete as possible given the 
information available, forward one copy 


of the report to the appropriate claims 
office with or without comment. 

(3) Content. The report will contain: 
findings of fact concerning the incident, 
to include the circumstances leading to 
the incident (e.g. training and 
experience of Army personnel involved) 
and the resulting property damage and/ 
or injuries. These findings should be 
based on the evidence reasonably 
available within the time available for 
completion of the report. See chapter 5, 
DA PAM 27-162 for guidance on the 
information needed in the most 
common types of claims incidents. 

(4) Limits on findings. The unit 
claims officers will not make findings 
concerning questions of liability or 
attempt to assess a dollar value on 
personal injuries. The findings should 
merely state the facts (who, what, 
where, when, and how). While a clear 
and complete statement of the facts will 
often make it clear who is responsible 
for the damage or injury, the 
determination of legal liability and the 
appropriate amount of compensation is 
the responsibility of the claims JA/ 
attorney or the courts. 

(5) Use and release of information. 
The report of this initial investigation 
may be used in conjunction with any 
administrative or legal action within 
DOD, such as line of duty 
investigations, reports of surveys, 
disciplinary actions under the Uniform 
Code of Military Justice or civilian 
personnel regulations, contract actions, 
or the collateral investigation of an 
Army accident required by paragraph 1 
7c, AR 385-40. It may also be used by 
the commander or the unit’s safety 
officers as the basis for their safety 
report (DA Forms 285 and 285-1) when 
a centralized accident investigation or 
separate safety investigation is not 
conducted. It may be released to the 
public, to law enforcement personnel, 
state and federal regulatory agencies and 
other non-DOD entities subject to the 
provisions of the Freedom of 
Information Act and the Privacy Act. 

(6) Disposition of reports. The claims 
processing office or area claims office 
having jurisdiction over the type of 
claim involved will retain the claims 
officer’s report until a claim is received 
or until six months after the time for 
filing a claim is past. If no claim is filed 
within the statutory limit, the report 
will be disposed of as an organizational 


_ record in accordance with AR 25—400— 


(c) If an incident occurs, or a claim is 
filed, in a foreign country where no 
appropriate commander is located, 
investigative assistance may be sought 
from the Defense Attache or the Military 
Assistance and Advisory Group 
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(MAAG). Incidents involvirig Attache or 
MAAG 1, and claims arising 


§ 536.18 Transfer of Responsibility. 
(a) Transfer of responsibility is 


from their activities, will be investigated - authorized when the investigation may 


in accordance with DIAM 100-1B, 
volume 1, section T, chapter 1, or AR 
175, chapter 6, as appropriate. 


(d) Under the provisions of DODD 
5515.9 the Commander, USARCS, or 
designee, may request assistance from 
DOD components whose personnel are 
involved in incidents generating claims 
in the investigation of such claims, and 
may appoint DOD personnel as claims 
officers for the purpose of conducting 
such investigations. 


§ 536.17 Ciaims office responsibility. 


(a) The claims JA/attorney receiving 
notice of an incident requiring 
investigation will immediately refer it to 
the appropriate claims officer and will 
notify, the Commander, USARCS of all 
major incidents involving serious injury 
of death, or where non Federal property 
damage exceeds $25,000. In some cases 
the claims JA/attorney assigned to the 
case may decide that a unit claims 
officer investigation is not necessary 
and waive the requirement. 


(b) The heads of area claims offices 
ind the chiefs of command claims 
services are responsible for ensuring 
‘hat a prompt and thorough claims 
nvestigation is conducted of all claims 
‘or or against the Army arising in their 
area before they take or recommend 
‘inal action on a claim. The 
nvestigation of incidents and claims 
rising out of the activities of the Corps 
of Engineers (COE) is the responsibility 
of the appropriate COE district or 
livision Counsel. On claims in excess of 
$25,000, the claims JA/attorney assigned 
o the case should consult with the 
ition officer at USARCS on the extent 
if the investigation (see § 536.21). 


(c) The initial investigation by the 
init claims officer is supposed to be 
ompleted promptly after the accident 
nd may not be sufficient for final 
esolution of the claim. The unit's 
avestigation will often be completed 
efore a formal claim is filed and before 
ll information about the full extent of 
ne damages is available. An interview 
f the claimant may not have been 
ossible or advisable. New information 
ubmitted with the claim may require 
irther investigation. The more 
xtensive investigation usually required 
final action on a claim will often 
-quire the use of not just unit claims 
fficers but also claims JA’s/attorneys 
ad investigators within the area claims 
ffice, experts within and from outside 
OD and personne! from USARCS. 


be more practicably conducted or 
completed by the claims officer of 
another installation or unit. When two 
or more commands are involved, the 
common superior commander or the 
Commander, USARCS will decide who 
will conduct the investigation. The 
commanding officer whose personnel or 
equipment is involved will furnish to 
the authority responsible for conducting 
the investigation all available 
information concerning the incident. 

(b) Transfer will be accomplished by 
direct transmittal of a report of the 
incident in writing, with all available 
evidence (or orally, later confirmed in 
writing). 

(c) When more than one Federal 
agency is or may be involved, the claims 
office receiving the claim will! contact, 
at the field level, all other affected 
agencies in order to obtain the 
designation of a single agency to 
investigate and determine the merits of 
the claim. If such a designation cannot 
be agreed upon, USARCS will be 
notified in order to attempt to resolve 
the matter at agency level or to request 
the Department of Justice to make a 
designation. If the DA is the designated 
agency, the claimant will be notified to 
correspond only with the DA. This is 
not to be construed to preclude 
assistance in the investigation from 
other Federal agencies. 

(d) If a claim is received that arises 
solely out of the activities of another 
Federal agency, the claim will be 
transferred to such agency and the 
claimant notified of such transfer. If the 
appropriate agency cannot be identified, 
the claim will be returned to the 
claimant informing him or her of this 
fact. 

(e) When an incident occurs where 
the Army has no unit or installation 
conveniently Tocated for conducting an 
investigation, but another U.S. military 
department does.have an installation or 
unit in the vicinity, the responsible 
officer may request the commanding 
officer or commander of any 
organization of another U.S. military 
department to conduct or assist in the 
investigation. Similar requests from 
another military department will be 
honored if possible. 


§ 536.19 Investigation procedures. 

(a) General. A claims investigator will 
be guided by policies, procedures, and 
guidance set forth in DA Pam 27-162 or 
furnished by the Commander, USARCS. 
For other than routine incidents, 
guidance should be obtained from the 
claims approval or settlement authority 


who will have jurisdiction based on the 
probable value of the largest single 
claim arising from the incident. The 
extent and nature of the investigation 
should be guided by the specific 
requirement of the situation. If it is 
considered in the best interest of the 
Government, the Commander, USARCS, 
or the chief of a command claims 
service, may grant authority to deviate 
from the specific requirements 
contained in this part in a particular 
investigation, except as to procedures 
that are based on statute or have the 
force of law. 

(b) Information from other 
investigations. 

(1) The investigator should obtain a 
copy of the report of any prior 
investigation that was made for 
purposes other than claims; for 
example— 

(i) Police reports. 

(ii) Line of duty reports. 

(iii) AR 15-6 investigations. 

(iv) Reports of survey. 

(v) IG investigations. 

(vi) Safety investigations. 

(vii) Government contractor 
investigations. 

(viii) Investigations by other 
governmental agenciés such as National 
Transportation Safety Board; Food and 
Drug Administration; Center for Disease 
Control; Bureau of Alcohol, Tobacco, 
and Firearms; and Consumer Product 
Safety Commission. 

(2) While such an investigation may 
not be adequate for claims and litigation 
purposes, it may contain evidence and 
leads of value to the investigator. If the 
report of the prior investigation contains 
diagrams, photographs, or witness 
statements, it is not necessary for the 
investigator to cover the same ground. 
Copies of such items may be made and 
included in the claims investigation. 
Generally, however, it will be necessary 
for the investigator to obtain more 
complete statements from witnesses. 
This is especially true for statements in 
medical quality assurance reports and 
reports of Army accidents prepared by 
Army safety personnel, as there are 
regulatory restrictions on the use of 
these statements in connection with 
claims and litigation. - 

(3) When military records fail to 
confirm the occurrence of a traffic 
accident upon which a claim is based, 
or substantial doubt arises regarding the 
nature or extent of the actual damages 
or injuries allegedly sustained, claims 
authorities should contact the Bureau of 
Motor Vehicles of the-appropriate State 
or municipality to ascertain whether an 
accident report of the incident is a 
matter of record and, if so, a. copy of 
such report should be obtained. 
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(c) Statements of witnesses. Perhaps 
the most important phase of an 
investigation is the securing of 
statements from available witnesses, 
including the claimant and persons 
associated with him or her, for example, 
persons riding in the vehicle. The 
claims investigator may take the 
unsworn statements of a witness or may, 
if the statement is satisfactory for claims 
purposes, use a statement secured by 
another investigator. 

(d) Photographs and diagrams. Claims 
investigators should have cameras and 
obtain photographs and diagrams to 
describe the scene of incidents that they 
investigate. Photographs and drawings 
should indicate when taken or made 
and by whom. 

_ (e) Claims requiring information of a 
specialized nature. Depending on the 
nature of the incident, the investigator 
must decide on the specialized nature of 
evidence that will be required. In this 
regard, reference should be made to DA 
Pam 27-162 wherein specific items of 
information and documentation 
required for various categories of 
incidents are listed. Sufficient 
documentation of property losses or 
damages and personal injury or death 
should be obtained. Technical advice 

and assistance will be furnished by 
other DA agencies such as the Tank and 
Automotive Command or the Army 
Safety Center for vehicular accidents, or 
the Army Aviation Reserve Board and 
the Corpus Christi Army Depot for 
aircraft accidents. 

(f) Completion of investigation. Upon 
completion of the investigation, the 
investigator must carefully review the 
report to ascertain whether all pertinent 
information has been included and 
inconsistencies reconciled. The review 
should take into consideration the 
following questions: Is the report of 
investigation complete enough to enable 
the approving authority to decide how 
the incident occurred? On whom does 
the responsibility for the incident rest? 
What is the extent of any loss or damage 
suffered? In the ordinary case, if the 
investigator has included in the report 
all information pertaining to the 
“what,” “who,” “where,” “when,” and 
“how” of the occurrence, the 
information needed by those who must 
decide the claim will be satisfied. 


Claims Receipt and Disposition 


§ 536.20 Presentation. 

(a) Who may present. (1) A claim may 
be presented by the owner of the 
property, or in the owner’s name by a 
duly authorized agent or legal 
representative. As used in this 
- regulation an owner includes the 
following: 


(i) For real property. The mortgagor, 
or the mortgagee, if he or she can 
maintain a cause of action in the local 
courts involving a tort to that specific 
property. When notice of divided 
interests in real property is received, the 
claim should, if feasible, be treated as a 
single claim or a release from all 
interests must be obtained. 

(ii) For personal property. A bailee, 
leasee, mortgagee, and conditional 
vendor, or others having title for 
purposes of security only, are not proper 
claimants unless specifically authorized 
in the subpart in question. If more than 
one party has an interest in the 
property, all must join in the claim or 
a release from all interests must be 
obtained. 

(2) A claim for personal injury may be 
presented by the injured person or by a 
duly authorized agent or legal 
representative. 

3) A claim based on death may be 
presented by the executor or 
administrator of the deceased’s estate, or 
by any person determined to be legally 
or beneficially entitled. The amount 
allowed will, to the extent practicable, 
be apportioned among the beneficiaries 
in accordance with the law applicable to 
the incident. 

(4) A claim for medical, hospital, or 
burial expenses may be presented by 
any person who by reason of family 
relationship has, in fact, incurred the 
expenses for which the claim is made. 
For claims cognizable under the 
provisions of the FTCA, see subpart D. 
(See § 536.86 for restrictions on damages 
allowable in claims involving death or 
personal injury under the Act of 9 
October 1962 (10 U.S.C. 2737).) 

(5) A claim presented by an agent or 
legal representative will be made in the 
name of the claimant and signed by the 
agent or legal representative showing 
his or her title or capacity. Where a 
claim is presented by an agent or legal 
representative— 

(i) Written evidence of the authority 
of the agent or legal representative to 
act, such as a power of attorney, is 
required, or 

ii) Where the authority is conferred 
by State statute, a citation to that statute 
is required. (See DA Pam 27-162, 
appendix H, section I, paragraph 14-2; 
see also § 536.21 for additional 
requirements relating to settlements.) 

6) A claim necmaale will include all 
damages that accrue by reason of the 
incident. Where the same claimant has 
both a claim for damage to or loss of 
property and a claim for personal injury 
or claim based on death arising out of 
the same incident, each of the foregoing 
or any combination of them ordinarily 
represent only an integral part ofa - 


single claim or cause of action. Under 
subparts C through J of this part, a singie 
claimant is entitled to be compensated 
only one time for all damages or injuries 
arising out of an incident. 

(b) Subrogation. A claim may be - 
presented by the subrogee in his or her 
own name if authorized by the law of 
the place where the incident giving rise 
to the claim occurred, provided 
subrogation is not barred by the portion 
of this part applicable to the type of 
claim involved. 

(1) The claims of the subrogor 
(insured) and subrogee (insurer) for 
damages arising out of the same 
incident constitute separate claims and 
it is permissible for the aggregate of 
such claims to exceed the monetary 
jurisdiction of the approving or 
settlement authority. 

(2) A subrogor and a subrogee may file 
a claim jointly or individually. A fully 
subrogated claim will be paid only to 
the subrogee. Whether a claim is fully 
subrogated is a matter to be determined 
by local law. Some jurisdictions permit 
the property owner to file for property 
damage even though he or she has been 
compensated for the repairs by his or 
her insurer. In such instances a release 
should be obtained from both parties in 
interest or be released by both of them. 
The approved payment in a joint claim 
will be by joint check that will be sent 
to the subrogee unless both parties 
specify otherwise. If separate claims are 
filed, payment will be by check issued 
to each claimant to the extent of his or 
her undisputed interest. 

(3) Where a claimant has made an 
election and accepted workmen’s 
compensation benefits, both statutory 
and case law of the jurisdiction should 
be scrutinized to determine to what 
extent the claim of the injured party 
against third parties has been 
extinguished by acceptance of 
compensation benefits. While it is 
infrequent that the claim is fully 
extinguished and where it is not, the 
only proper party claimant is the 
workmen’s compensation carrier. Even 
where the injured party’s claim has not 
been fully extinguished, most 
jurisdictions provide that the 
compensation insurance carrier has a 
lien on any recovery from the third 
party and no settlement should be 
reached without approval by the carrier 
where required by local law (19 
American Law Reports (ALR) 766, 
supplemented by 27 ALR 493, 37 ALR 
838, 67 ALR 249, 88 ALR 665, and 106 
ALR 1040). Also, claims from the 
workmen’s compensation carrier as 
subrogee or otherwise will not be 
considered payable where the United 
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States has paid the premiums, directly 
or indirectly for the workmen’s 
compensation insurance. Applicable 
contract provisions holding the United 
States harmless should be used. 

(4) Whether medical payments paid 
by an insurer to its insured can be 
subrogated depends on local law. Some 
jurisdictions prohibit these claims to be 
submitted by the insurer 
notwithstanding a contractual provision 
providing for subrogation. Therefore, 
local law should be researched prior to 
deciding the issue, and claims 
forwarded to higher headquarters for 
adjudication should contain the results 
of said research. Such claims, where 
prohibited by State law, will also be 
barred by the Antiassignment Act. (See 
paragraph (c) of this section). 

(5) Care will be exercised to require 
insurance disclosure consistent with the 
type of incident generating the claim. 
Every claimant will, as a part of the 
claim, make a written disclosure 
concerning insurance coverage as to— 

(i) The name and address of every 
insurer; 

(ii) The kind and amount of 
insurance; 

(iii) Policy number; 

(iv) Whether a claim has been or will 
be presented to an insurer, and if so, the 
amount of such claim; and 

(v) Whether the insurer has paid the 
claim in whole or has indicated 
payment will be made. 

(vi) Each subrogee must substantiate 
his or her interest or right to file a claim 
by appropriate documentary evidence 
and should support the claim as to 
liability and measure of damages in the 
same manner as required of any other 
claimant. Documentary evidence of 
payment to subrogor does not constitute 
evidence either of liability of the 
Government or of the amount of 
damages. Approving and settlement 
authorities will make independent 
determinations upon the evidence of 
record and the law. 

(vii) Subrogated claims are not 
cognizable under subparts E, J or K. 

c) Transfer and assignments. 

(1) Except as they occur by operation 
of law or after a voucher for the 
payment has been issued, unless within 
the exceptions set forth by statute (31 
U S.C. 3727 and AR 37-107), the 
following are null and void: 

(i) Every purported transfer or 
assignment of a claim against the United 
States, or of any part of or interest in a 
claim, whether absolute or conditional. 

(ii) Every power of attorney or other 
purported authority to receive payment 
of all or part of any such claim. 

(2) The purposes of the 
Antiassignment Act are to eliminate 


multiple payment of claims, to cause the in her given name; for example, “Mary 


United States to deal only with original 
parties, and to prevent persons of 
influence from purchasing claims 
against the United States. 

(3) In general, this statute prohibits 
voluntary assignments of claims with 
the exception of transfers or 
assignments made by operation of law. 
The operation of law exception has been 
held to apply to claims passing to 
assignees because of bankruptcy 
proceedings, assignments for the benefit 
of creditors, corporate liquidations, 
consolidations or reorganizations, and 
where title passes by operation of law to 
heirs or legatees. Subrogated claims that 
arise under a statute are not barred by 
the Antiassignment Act. For example, 
subrogated workmen’s compensation 
claims are cognizable when presented 
by the insurer. 

(4) Subrogated claims that arise 
pursuant te contractual provisions may 
be paid to the subrogee if the subrogated 
claim is recognized by State statute or 
decision. For example, an insurer under 
an automobile insurance policy 
becomes subrogated to the rights of a 
claimant upon payment of a property 
damage claim. Generally, such 
subrogated claims are authorized by 
State law and are therefore not barred by 
the Antiassignment Act. 

(5) Before claims are paid, it is 
necessary to determine whether there 
may be a valid subrogated claim under 
Federal or State statute or subrogation 
contract held valid by State law. If there 
may be a valid subrogated claim 
forthcoming, payment should be 
withheld for this portion of the claim. 

If it is determined that claimant is the 
only proper party, full settlement is 
authorized. 

(d) Action by claimant. (1) Form of 
claim. (i) The claimant will submit his 
or her claim using authorized official 
forms whenever practicable. A claim is 
filed only when the vital elements (see 
Appendix B to this part) have been 
supplied in writing by a person 
authorized to present a claim (paragraph 
(a) of this section) unless the claim is 
cognizable under a subpart that 
specifies otherwise. 

(ii) A claim may be amended by the 
claimant at any time prior to final 
agency action or prior to the exercise of 
the claimant’s option under 28 U.S.C. 
2675(a). 

(2) Signatures. 

(i) The claim and all other papers 
should be signed in ink by the claimant 
or his or her duly authorized agent. 
Such signatures will include the first 
name, middle initial, and surname. A 
married woman should sign her claim 


A: Doe.” 

- (ii) Where the claimant is represented, 
the supporting evidence required by 
paragraph (a)(5) of this section will be 
required om | if the claim is signed by 
the agent or legal representative. © 
However, in all cases in which a 
claimant is represented, the name and 
address of the representative will be 
included in the file together with copies 


-of all correspondence and records of 


conversations and other contacts 
maintained and included in the file. 
Frequently, these records are 
determinative as to whether the statute 
of limitations has been tolled. 

(3) Presentation. The claim must be 
presented to the commanding officer of 
the unit involved; the legal office of the 
nearest Army post, camp, or station; or 
other military establishment convenient 
to the claimant. In a foreign country 
where no appropriate commander is 
stationed, the claim may be submitted to 
any attache of the U.S. Armed Forces. 
(See AR 1-75.) Claims arising overseas 
which are cognizable under Article VIII 
of the Agreement Regarding the Status 
of Forces of Parties to the North Atlantic 
Treaty, Treaty of Mutual Cooperation — 
and Security Between the United States 
of America and Japan Regarding 
Facilities and Areas and the Status of 
United States Armed Forces in Japan or 
other similar treaty or agreement are 
filed with designated claims officials of 
the receiving State. 

(e) Evidence to be submitted by 
claimant. The claimant should submit 
the evidence necessary to substantiate 
his or her-claim. It is essential that 
independent evidence be submitted that 
will substantiate the correctness of the 
amount claimed. 

(f) Statute of limitations. (1) General. 
Each statute available to the DA for the 
administrative settlement of claims, 
except the Maritime Claims Settlement 
Act (10 U.S.C. 4802), specifies the time 
during which the right to file a claim 
must be exercised. These statutes of 
limitations, which are jurisdictional in 
nature, are not subject to waiver unless 
the statute expressly provides for 
waiver. Specific information concerning 
the period for filing under each statute 
is contained in the appropriate 
implementing subpart of this part. 

2) When a claim accrues. A claim 
accrues on the date on which the 
alleged wrongful act or omission results 
in an actionable injury or damage to the 
claimant or his or her decedent. 
Exceptions to this general rule may exist 
where the claimant does not know of 
the injury or damage, or does not know 
the cause of injury or damage. In those 
cases, the claim accrues when the 
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injured party, or someone acting on his 
or her behalf, knows or should know 
about both the existence and cause of 
the injury. However, this exception does 
not apply when, at a later time, he or 
she discovers that the acts inflicting the 
injury may constitute medical 
malpractice. (See United States v. 
Kubrick, 444 U.S. 111, 100 S. Ct. 352 
(1979).) The discovery rule is not 
limited to medical malpractice claims; it 
has been applied to diverse situations 
involving violent death, chemical and 
atomic testing, and erosion and 
hazardous work environment. In claims 
for indemnity or contribution against 
the United States, the accrual date is the 
time of payment for which indemnity is 
sought or on which contribution is 
based. 

(3) Effect of infancy, incompetency, or — 
the filing of suit. The statute of 
limitations for administrative claims is 
not tolled by infancy or incompetency. 
Likewise, the statute of limitations is 
not tolled for purposes of filing an 
administrative claim by filing of a suit 
based upon the same incident in a 
Federal, State, or local court against the 
United States or other parties. (For the 
effect of filing an administrative claim 
with an agency other than the Army, see 
§ 536.53(b), §536.77(b) and (c) and 
536.102) 

(4) Amendment of claims. A claim 
may be amended by the claimant ai any 
time prior to final agency action or prior 
to the exercise of the claimant’s option 
under 28 U.S.C. 2675{a). A claim may be 
amended by changing the amount, the 
bases of liability, or elements of 
damages concerning the same incident. 
Parties may be added only if the 
additional party could have filed a joint 
claim initially in paragraph (a)(1) of this 
section. If the additional party had a 
separate cause of action, his or her claim 
may not be treated as an amendment but 
only as a separate claim and is thus 
barred if the statute of limitations has 
run. For example, if a claim is timely 
filed on behalf of a minor for personal 
injuries, a subsequent claim by a parent 
for loss of services is considered a 
separate claim and is barred if it is not 
filed prior to the running of the statute 
of limitations. Another example is 
where a separate claim is filed for loss 
of services or consortium by a spouse 

-arising out of injuries to the husband or 
wife of the claimant. On the other hand, 
if a claim is timely filed by an insured 
for the deductible-portion of his or her 
property damage, a subsequent claim by 
the insurer based on payment of 
property damage to its insured may be 
filed as an amendment even though the 
statute of limitations has run, unless 


final action has been taken on the 
insured’s claim. 

(5) Date of receipt stops the running 
of the statute. In computing the time to 
determine whether the period of 
limitation has expired, exclude the first 
day and include the last day, except - 
when it falls on a nonworkday such as 
Saturday, Sunday, or a legal holiday, in 
which case it is to be extended to the 
next workday. 


§ 536.21 Disposition of claims. 

(a) General. When a claim is received, 
the date and the designation of the 
receiving command or office will be 
stamped or otherwise noted on all 
copies. If the receiving command or 
office is not responsible for the 
investigation, the claim will be 
transmitted to the claims office of the 
command or installation concerned. 

(b) By the command concerned. 
Following completion of the claims 
investigation, the command claims 
service or claims office responsible for 
the claim may take the following actions 
on all claims other than those for which 
USARCS has exclusive jurisdiction (see 
§ 536.21(c)). 

(1) If the claim is of a type and 
amount within the jurisdiction of the 
claims office of the command concerned 
and the claim in meritorious in the 
amount claimed, it will be approved 
and paid. 

(2) If a claim in an amount in excess 
of the monetary jurisdiction of the 
claims office is meritorious in a lesser 
amount within its jurisdiction, the claim 
may be approved for payment provided 
the amount offered is accepted by the 
claimant in settlement of the claim. 

(3) If the claim is not of a type within 
the jurisdiction of the claims office, or 
if the claimant will not accept an 
amount within its jurisdiction, the claim 
with supporting papers and a 
recommendation for appropriate action 
will be forwarded to the next higher 
claims authority. Any personnel claim 
forwarded to a higher authority for 
settlement will be accompanied by a 
memorandum of opinion. Prior to 
forwarding any tort claim, the USARCS 
AAO must be consulted and a joint 
decision reached on whether a 
memorandum of opinion must be 
submitted. 

(4) If the claim is determined to be not 
meritorious, it will be disapproved 
provided the claims office has 
settlement authority for claims of the 
type and amount involved. If the type 
and amount of the claim requires denial 
by higher authority, the claim will be 
forwarded through claims channels to 
the appropriate authority accompanied 
by a claims memorandum of opinion 


recommending denial. Prior to the 
disapproval ofaclaimundera —~ 
particular statute, a careful review 
should be made to ensure that the claim 
is not properly payable under a different 
statute or on another basis. 

(c) Claims within the exclusive 
jurisdiction of USARCS. Authority to 
settle the type of claims listed below has 
not been delegated below USARCS. 
Command claim services or area claims 
offices receiving these types of claims 
will investigate them in accordance 
with this regulation and guidance from 
USARCS. Regardless of the amount 
claimed, a mirror copy of the claims 
will be sent to Tort Claims Division, 
USARCS immediately on receipt. Once 
the investigation is complete, the files 
on these claims should be forwarded 
directly to USARCS and a memorandum 
of opinion recommending disposition. 

(1) Claims arising in the Umited States 
out of the actions of members of the 
force or civilian component of a NATO 
nation or headquarters (subpart G, 
statutory authority). 

(2) Maritime claims for or against the 
Army other than those arising overseas 
within the jurisdiction of a command 
claims service or those within the 
jurisdiction of Corps of Engineers and 
other specially designated claims offices 
(See subpart H). 

(3) Claims based on the denial of a 
security clearance by the government to 
civilian employee of defense contractors 
(DODD 5220.6, section 10, paragraph C). 

(4) Claims by the U.S. Postal Service 
against the Military Postal Service 
Agency. 

(5) In areas where the FTCA is 
applicable, any claim except those 
under subpart K, arising out of an 
accident involving a POV driven by a 
member of the Army, or by ARNG 
personnel defined in subpart F, based 
on an allegation that the POV travel was 
within the scope of employment. On 
these claims the memorandum of 
opinion will include a specific 
discussion on the issue of scope of 
employment under applicable law (See 
chapters 4 and 5, AR 27-40). 

(d) Mirror file requirement. In 
addition to the claims listed in 536.21, 
USARCS is responsible for monitoring 
the investigation and settling the 
following claims. A copy of these claims 
and of any claims listed in paragraph (c)} 
of this section, will be forwarded 
immediately on receipt to the 
Commander, USARCS, ATTN: JACS— 
TCD. 

(1) A case that must be brought to the 


attention of the Department of Justice in 


accordance with The Attorney General’s 
Regulations (DA Pam 27-162, appendix 
H). 
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(2) Any FTCA, MCA, or other tort 
claim in which the amount claimed 
exceeds $25,000. ; 

(3) FTCA, MCA or other tort claims 
arising out of an incident if the 
combined amounts of the claims exceed 
$25,000. 

(4) A claim within the exclusive 
jurisdiction of USARCS (see paragraph 
(c) of this section). The field claims 

office will provide USARCS duplicates 
_ of all correspondence, records and 
documents relevant to the investigation 
and processing of the claim as they are 
added to the file. Direct liaison and 
correspondence between USARCS and 
the field claims authority is authorized 
and encouraged on these and all claims. 
In addition, heads of area claims offices 
in CONUS will advise the action officer 
at Tort Claims Division, USARCS who 
is responsible for their geographic area 
of all potential claims likely to meet the 
criteria in this paragraph or in 
paragraph (c) of this section, and will 
forward a copy of the investigation file 
to USARCS on request. 

(e) By higher settlement authority. A 
higher claims settlement authority may 
take action with respect to a claim in the 
same manner as the initial claims office. 
However, if it is determined that any 
further attempt to settle the claim would 
be unwarranted, the claim will be 
forwarded to the Commander, USARCS, 
with recommendations. 

(f} Claims not cognizable under 
subparts C through L. If a claim is 
determined not to be cognizable under 
this regulation, reference to DA Pam 27— 
162, chapter 8 may reveal a basis for 
compensation or consideration by 
another agency. If so, the claimant will 
be so advised. If, after investigation, it 
appears that the claim may not be 
settled under any law or regulation, the 
claim, the related file, and a 
memorandum of opinion will be 
forwarded through claim channels to 
the Commander, USARCS. 

(g) Blast damage claims. All claims 
cognizable under subparts C, D and F 
which are based on damage to or loss of 
property due to explosions (for example, 
artillery firing, aerial bombing, or 
demolition of explosives) will be sent 
through USARCS to U.S. Army Ballistic 
Research Laboratories (USABRL), 
Aberdeen Proving Grounds, MD 21005- 
5055, for a technical opinion prior to 
settlement. See DA Pam 27-162, chapter 
5, section IX. : 


§ 536.22 Claims memorandum of opinion. 
(a) Tort Claims memorandum. Unless 
otherwise agreed between the USARCS 
AAO and the area claims office (see 
section 536.21(b)(1), the contents and 


arrangement of the Tort Claims 
memorandum will be as follows: 

(1) Part I. Identifying data. 

(i) Name, address, and social security 


’ number of all claimants/plaintiffs. 


(ii) Name, address, and telephone 
number of attorney. 

(iii) Daté and place of incident. 

(iv) Date and amount of claim/ad 
damnum of complaint. 

(v) Brief (one sentence) description of 
claim/case. 

(vi) Actual or potential companion 
claims (nature and status). 

(2) Part II. Jurisdiction. Discuss 
applicable statute{s), whether the claim 
was timely and properly filed, and other 
jurisdictional matters. 

(3) Part III. Facts. Provide a complete 
statement of the facts upon which the 
claim and any defense thereto are 
predicated. In each instance in which a 
fact is supported by documents or 
witness statements in the file, 
appropriate parenthetical references 
will be inserted into the statement of 
facts. Subparagraphs with descriptive 
headings will be used if appropriate, for 
example, background facts or facts about 
the incident. 

(4) Part IV. Legal analysis. List issues 
related to liability and the controlling 
law with applicable citations. 
Subparagraphs with descriptive 
headings will be used as ‘appropriate 
and necessary, for example, law 
controlling factual issues, factual bases 
for claim as related to issues (duty, 
proximate cause), defenses, existence of 
joint tortfeasors, If the claim is barred by 
a jurisdictional defense, for example, 
Feres, Federal Employees Compensation 
Act, statute of limitations, this matter 
will be discussed separately. The 
position on liability will be stated at the 
end of the section. 

(5) Part V. Damages. Discuss the 
following in the order listed under 
appropriate subheadings as necessary: 
Who can claim under applicable law, 
for example, wrongful death; 
description of injuries and treatment; 
description of property loss and proof 
thereof; types of special damages (such 
as, loss of earnings, loss of services, past 
and future care); type and nature of non- 
economic or general damages (use a 
summary in tabular form, as necessary, 
for special and general damages); effect 
of diminished liability on the value of 
the claim; effect of subrogation. 

(6) Part VI. Proposed settlement or 
action. Discuss any proposed structured 
settlement. Discuss any prior offers, or 
negotiations and status. If a denial or 
final offer is indicated, so state. 

(7) Part VII. Recommendation. 

(8) Part VIII. Document and witness 
list. 


(i) The witness list will include the 
name, SSAN, telephone number, and 
present and permanent address for each 
witness or medical reviewer. 

(ii) coeaped each document in the file. 

(iii) For all medical malpractice 
claims, attach DD Form 2526 (Case 


Abstract for Malpractice Claims) as an 


enclosure. (See paragraph (c) of this 
section for additional instructions.) 

(9) Part IX. Responses to pleadings 
(for claims in litigation only). . 

(i) Proposed answer. 

(ii) Defenses. 

(iii) Counterclaims. 

(iv) Crossclaims. 

(v) Dispositive motions (identify and 
list). 

(b) Personnel Claims memorandum. 
See § 536.168 for instructions on 
preparing a Personnel Claims 
memorandum. 

(c) Case abstract for malpractice 
claims. On all dental and medical 
malpractice claims, claims JAs will 
attach DD Form 2526 (Case Abstract for 
Malpractice Claims) to all memoranda 
prepared under paragraph (a) of this 
section, and forward to USARCS. 
Claims JAs will also submit this form to 
USARCS on all dental and medical’ 
malpractice claims settled or denied 
within their local authority. When a 
claim is transferred to USARCS without 
a forwarding memorandum prepared 
under paragraph (a) of this section, DD 
Form 2526 must still be completed and 
forwarded within 60 days after the 
medical records are available for review 
by the MTF/DTF risk manager (RM). 

(1) Claims JAs/MCJAs will coordinate 
the completion of the form pertaining to 
the Standard of Care, Diagnoses, and 
Procedures with the MTF/DTF RM or | 
the RM’s designee. If the RM does not 
provide this information, claims JAs/ 
MCJAs will note the reason and submit 
the form to USARCS. The sections 
pertaining to Provider Information and 
Type of Provider and Specialty of DD 
Form 2526 will not be completed on the 
form submitted to USARCS. OTSG will 
task subordinate commands to forward 
provider information on settled claims. 

(2) Claims JAs are required to submit 
one DD Form 2526 for each incident 
(course of treatment or nontreatment 
that results in an injury) for which a 
claim has been filed. Derivative claims 
do not require a separate report. 
However, separate reports are required 
when claimants allege physical injury to 
more than one claimant (for example, an 
infant’s claim for brain damage as a 
result of birth trauma and a mother’s 
claim for physical injury caused by the 
delivery would require two reports). 
When a claimant alleges negligent 
medical care at more than one MTF/ 





Federal Register / Vol. 59, No. 237 / Monday, December 12, 1994 / Rules and Regulations 64031 








DTF, USARCS will designate the claims 
JA who will complete the DD Form 
2526. 

(d) Subsequent action. It is not 
necessary for each claims authority who 
considers the claim to write a separate 
memorandum. If a claims approval or 
settlement authority agrees with the 
memorandum of opinion written by 
another authority, he or she can adopt 
the earlier memorandum by merely 
stating that he or she concurs in the 
adopted memorandum and stating the 
nature of the action. If there is 
disagreement, in whole or in part, with 
the earlier memorandum, such 
disagreement should be stated and 
reasons therefor set forth in a separate 
memorandum or in an addendum. The 
approval or settlement authority will 
personally sign the action, indicating 
position title. 


§ 536.23 Actions. 

The following actions may be taken as 
appropriate: 

a) Transmittal of the claim tothe - 
appropriate claims office for proposed 
disposition. 

) Disapproval of the claim provided 
the person signing the action is a 
settlement authority. (See appendix B to 
this part). 

(c) Final offer. (See appendix B to this 
part). 

(d) Approval and certification of the 
claim for payment. 

(1) SF 1034 (Public Voucher for 
Purchases and Services Other Than 
Personal) will be used on all claims 
settled under this part except claims 
settled under subpart D which will be 
paid utilizing an SF 1145 (Voucher for 
Payment Under the Federal Tort Claims 
Act). (See § 536.35(a)(1) for exceptions.) 

(2) When an SF 1034 is to be paid by 
the GAO, the certification block of the 
SF 1034 will not be signed by Army 
Officials. GAO officials will certify any 
payment made by that agency. (See 
§ 536.35(a)(1) for exceptions.) 

(3) Payment of a claim under subpart 
D in excess of $2,500 is obtained by 
forwarding necessary documentation to 
the GAO. Complete information on the 
requirements to effect such payments 
are set forth in § 536.35(b). Note that the 
approval or settlement authority signs 
only the approval block (lower left) of 
the SF 1145 before submitting a claim 
to the GAO for payment. 

(e) Subsequent action. See § 536.22(d). 


Liability and Quantum Determinations 


§ 536.24 General considerations. 

(a) Liability. In the adjudication of tort 
claims arising in the United States, the 
liability of the United States generally is 
determined in accordance with the law 


of the state or country where the act or 
omission occurred, except that any 
conflict between local] law and an 
applicable United States statute will be 
resolved in favor of the latter. However, 
in claims arising in foreign countries, 
liability may be based in whole or in 
part on local law or as otherwise 
provided in subpart C for settlements of 
claims of United States inhabitants 
arising overseas under the Military 
Claims Act. (See § 536.55(c):) Where 
liability is not clear or other issues exist, 
settlements should truly reflect the 
uncertainties in the adjudication of such 
issues. Compromise settlements are 
encouraged provided agreement can be 
reached that reflects the reduced value 


_ of the damages as measured against the 


full value or range of value if such 
uncertainties or issues did not exist and 
were it possible for the claimant to 
successfully litigate the claim. 

(b) Quantum exclusion. The costs of 
filing a claim and similar costs (for 
example, court costs, bail, interest, 
inconvenience expenses, or costs of long 
distance telephone calls or 
transportation in connection with the 
preparation of a claim) are not proper 
quantum elements and will not be 
allowed. 

(c) Property damage. Property damage 
compensable under the tort claims 
provisions of this part means damage to 
tangible real or personal property (see 
glossary). It does not include mere 
diminution of value of real property 
unless there is some corresponding 
physical damage to the property, nor 
does it include damage to reputation, 
employment rights or constitutional 
rights. Other remedies may be available 
for such injuries but they are generally 
not cognizable under the FTCA, MCA, 
FCA or the Maritime Claims Settlement 
Act. 


§ ays Incident to service exclusionary 
rule. 

(a) General. A claim for personal 
injury or death of a member of the 
armed forces of the United States or a 
civilian employee of the United States 
that accrued incident to his or her 
service is not payable under this part. A 
property damage claim that accrued 
incident to the service of a member of 
the Armed Forces may be payable under 
31 U.S.C. 3721 (subpart K) or the MCA | 
(subpart C), depending on the facts. 

(b) Property damage claims. A claim 
for damage to or loss of personal 
property of a claimant who is within 
one of the categories of proper party 
claimants listed in § 536.163, which is 
otherwise cognizable under § 536.164, 
must first be considered thereunder. If 
a Claim is not clearly compensable 


under subpart K, and it arises incident 
to a noncombat activity of the DA or 
was caused by a negligent or wrongful 
act or omission of military personnel or 
civilian employees of DOD, it may be 
cognizable under either the MCA or the 
FTCA. The claim, if meritorious in fact, 
will probably be payable under one 
authorization or another regardless of 
whether the claim accrued incident to 
the service of the claimant. 

(c) Personal injury and death claims. 
(1) Only after the death or personal 
injury has been determined to have not 
been incurred incident to the member’s 
service should subparts C and D be 
studied to determine which, if either, 
provides a proper basis for settlement of 
the claim. In any event, the rule in U.S. 
v. Brooks, 176 F.2d 482 (4th Cir. 1949) 
requiring setoff of amounts obtained 
though military or veterans’ 
compensation systems against amounts 
otherwise recoverable will be followed 


-Other Government benefits funded by 


general Treasury revenues, not by the 
claimant’s contributions, may also be 
used as a setoff against the settlement, 
for example, Overton v. United States, 
619 F.2d 1299 (8th Cir. 1980). 

(2) As the incident to service issue is 
determinative as to whether this type of 
claim may be processed : 
administratively, the applicable law and 
facts should be carefully considered 
before deciding that injury or death was 
not incident to service. Such claims also 
are often difficult to settle on the issue 
of quantum and thus more likely to end 
in litigation. Moreover, the United 
States may well elect to defend the 
lawsuit on the basis of the incident to 
service exclusion and this defense could 
be prejudiced by a contrary 
administrative determination that a 
service member’s personal injuries or 
death were not incident to service. 
Doubtful cases will be forwarded to the 
Commander, USARCS without action 
along with sufficient factual information 
to permit a determination of the 
incident to seryice question. 


§ 536.26 Property damage appraisers. 

(a) Appraisers will be used as follows: 
(1) Appraisers should be used in all 
claims where an appraisal is reasonably 
necessary and useful in effectuating the 
administrative settlement of the claim. 

Appraisals may not be economically 
feasible in some cases involving 
property damage of less than $100 per 
item and the extent of damage may be 
determined by personal inspection and 
agreement with the claimant. 

(2) Where an appraisal is considered 
necessary, the claims officer and 
claimant should mutually agree, 
whenever possible, upon a disinterested 
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appraiser after determining the 
approximate cost of the appraisal. The 
method of payment should be agreed 
upon in advance. 

(i) If the claimant pays for the 
appraisal and can substantiate payment 
thereof by a paid bill or canceled check, 
such cost is a reimbursable element of 
damage. 

(ii) If the DA is absorbing the cost of 
the appraisal, payment is made from 
Appropriations, Operation and 
Maintenance, Army (AR 37-108, 
paragraph 3-74). 

(3) If a single appraiser cannot be 
agreed upon, a joint appraisal can be 
conducted {that is one in which an 
appraiser chosen by claimant and.an 
appraiser chosen by the Government 
both examine the property and submit 
their respective appraisals). Joint 
appraisals should be coordinated and 
monitored by the claims officer. The 
cost'of a single or joint appraisal should 
be commensurate with the amount of 
damage allegedly sustained and the fee 
charged by other appraisers for similar 
work. 

(b) Appraisals by other organizations 
within the DA, the other Armed 
Services, or other Federal agencies may 
be used in addition to or in lieu of 
independent appraisal when obtainable. 
Other organizations within DA may be 
called upon to furnish such appraisals; 
for example, engineer districts will 
furnish an appraiser, if available, in 
regard to damage to buildings or 
diminution in value of real property, 
provided the requesting office defrays 
travel expenses for the individual's 
TDY. 


§ 536.27 Independent medical 
examinations. 

(a) In claims involving serious 
personal injuries, for example, cases in 
which there is an allegation of 
temporary or permanent disability, the 
claimant should be examined by an ~ 
independent physician, or other 
medical specialist, depending upon the 
nature and extent of the injuries. The 
necessity for, and the cost of, the 
examination should be commensurate 
with the severity of the injuries 
allegedly sustained and the fee charged 
by other examiners for similar work. To 
preclude duplication of effort and 
expense, both claimant and the claims 
officer must agree, in advance, upon the 
following: 

(1) The examiner chosen to conduct 
the examination and the location of the 
medical facility (whether governmental 
or civilian). 

(2) That the examiner’s report 
constitutes the best evidence of the 
nature and extent of claimant’s injuries. 


(3) The method of paying for the” 
examination. 

(b) The necessity for conducting the 
medical examination must be approved 
by the claims office having monetary 
jurisdiction over the largest claim or 
potential claim arising out of the 
incident. If a medical report is 
submitted in conjunction with the filing 
of a claim, such report should be 


. included in the file. 


(c) Payment of a civilian examiner's 
fee can be accomplished in either of the 
following two ways: 

(1) The claimant can incur the cost of 
the examination and submit a paid 
receipt or cancelled check, which 
constitutes a reimbursable element of 
damage in evaluating the claim. 

(2) The DA can absorb the cost of the 
examination (payment is‘made from 
Appropriations, Operation and 
Maintenance, Army (AR 37-108, 
paragraph 3—74)}) by the claims office 
having responsibility for investigating 
the claim. 

(d) As to an examination costing in 
excess of $750 or when local funds are 
exhausted, a request for funding may be 
directed to Commander, USARCS with 
appropriate justification. 

e) If the parties cannot agree upon an 
independent examiner, and if either the 
examiner chosen by the claimant or the 
results of the examination are not 
acceptable, the Government may 
demand that the claimant be examined 
by an examiner acceptable to the 
Government. 

(f) Examinations of claimants at Army 
medical treatment facilities are 
authorized by AR 40-3. Such 
examinations may be used in addition 
to or in lieu of the foregoing where 
indicated. 


§ 536.28 Effect on award of other 
payments to claimant. 

The total award to which the claimant 
(and subrogees) may be entitled 
normally will be computed as follows: 

(a) Determine the total of the loss or 
damage suffered. 

(b} Deduct from the total loss or 
damage suffered any payment, 
compensation, or benefit the claimant 
has received from the following sources: 

(i) The U.S. or ARNG employee/ 
member who caused the damage. 

(2) The U.S. or ARNG employee’s/ 
member's insurer. ; 

(3) Any person or agency in a surety 
relationship with the U.S. employee; or 

(4) Any joint tortfeasor or insurer, to 
include Government contractors under 
contracts or in jurisdictions where it is 
permissible to obtain contribution or 
indemnity for the contractor in 
settlement of claims by contractor 
employees and third parties. 


(5) Any advance payment made 
pursuant to the section entitled 
“advance payments” of this subpart. 

(6) Any benefit or compensation 
based directly or indirectly on an 
employer-employee relationship with 
the United States or Government 
contractor and received at the expense 
of the United States, including but not 
limited to medical or hospital services, 
burial expenses, death gratuities, 
disability payment or pensions. 

(7) The State (Commonwealth and so 
forth) whose employee or ARNG 
member (32 U.S.C. section 101(3)) 
caused or generated an incident that 
was a proximate cause of the resulting 
damages. 

(8) Value of Federal medical care. 

(9) Bertefits paid by the Department of 
Veterans Affairs (VA) that are intended 
to compensate the same elements of 
damage. When the claimant is receiving 
money benefits from the VA under 38 
U.S.C. 351 for a nonservice connected 
disability or death based on the injury 
that is the subject of the claim, 
acceptance of a settlement or an award 
under the FTCA will discontinue the 
VA monetary benefits until the amount 
that would have otherwise been 
received in VA monetary benefits is 
equal to the total amount of the 
agreement or award including attorney 
fees. While monetary benefits received 
under 38 U.S.C. 351 must be 
discontinued as above, medical benefits, 
that is, VA medical care may continue 
provided the settlement or award 
expressly provides for such continuance 
and the appropriate VA official is 
informed of such continuance. 

(10) When the claimant is receiving 
money benefits under 38 U.S.C. 410{b) 
for non-service connected death, arising 
from the injury that is the subject of the 
claim, acceptance of a settlement or 
award under the FTCA or under any 
other tort procedure will discontinue 
the VA benefits until the amount that 
would have otherwise been received in 
VA benefits is equal to the amount of 
the total settlement or award including 
attorney fees. The discontinuation of 
monetary benefits under 38 U.S.C. 
410{b) has no effect on the receipt of 
other VA benefits. The claimant should 
be informed of the foregoing prior to the 
conclusion of any settlement and thus 
afforded an opportunity to make 
appropriate adjustment in the amount 
being negotiated. 

{11} The value of other Federal 
benefits to which the claimant did not 
contribute, or at least to the extent they 
are funded from general revenue 
appropriations. 

bi) From collateral sources where 
permitted by State law (for example, 
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State or Federal workers’ compensation, 
social security, private health, accident, 
and disability benefits paid as a result 
of injuries caused by a health care 
provider). 

(c) No deduction will be made for any 
payment the claimant has received by 
way of voluntary contributions, such as 
donations of charitable organizations. 

(d) Where a payment has been made 
to the claimant by his or her insurers or 
other surbrogee, or under workmen’s 
compensation insurance coverage if 
subrogated interests are allowable, the 
award based on total damages will be 
apportioned in relation to their separate 
interests (§ 536.20). 

(e) After deduction of permissible 
collateral and noncollateral sources, 
also deduct that portion of the loss or 
damage believed to have been caused by 
the negligence of the claimant, third 
parties whose negligence can be 
imputed to the claimant, or joint 
tortfeasors who are liable for their share 
of the negligence (for example, where 
some form of the Uniform Contribution 
Among Joint Tortfeasors Act has been 
passed). 


§536.29 Claims with more than one 
potential source of recovery. 

(a) The Government seeks to avoid 
multiple recovery (that is, claimants 
seeking recovery from more than one 
potential source) and to minimize the 
award it must make. The claims 
investigation should therefore identify 
other parties potentially liable to the 
claimant and/or their insurance carriers; 
indicate the status of any claims made 
or include a statement that none has 
been made so that it can be assured 
there is only one recovery and the 
Government does not pay a 
disproportionate share. Where no claim 
has been made by the claimant against 
others potentially liable, if applicable 
State law grants the Government the 
right to indemnity or contribution, and 
it is felt the Government may be entitled 
to either under the facts developed by 
the claims investigation, the claims 
officer or attorney should formally 
notify the other parties of their 
potentially liability, the Government’s 
willingness to share information, and its 
expectation of shared responsibility for 
any settlement. Furthermore, the 
claimant may be receiving or entitled to 
receive benefits from collateral and non- 
collateral sources (§ 536.28), which can 
be deducted from the total loss or 
damage. Accordingly, a careful review 
must be made of applicable State laws 
regarding joint several liability, 
indemnity, contribution, comparative 
negligence, and the collateral source 
doctrine. 


(b) If a demand by a claimant or an 
inquiry by a potential claimant is 
directed solely to the Army, where it 
appears that the responsible Army 
employee may have applicable 
insurance coverage, the employee 
should be queried as to whether he or 
she has liability insurance. 

(1) If so, determine if his or her 
insurer has made or will make any 
payment to claimant. Under applicable 
State laws, the United States may also 
be an insured entitled to coverage under 
the employee’s liability policy. (See 16 
ALR3d 1411; United States v. State 
Farm Mutual Ins. Co., 245 F. Supp. 58 
(D. Ore. 1965.)) Therefore, where there 
may be applicable insurance coverage, 
the policy language should be reviewed, 
together with the rules and regulations 
of the State insurance regulatory body, 

‘or determine whether— 

(i) The United States comes within 
the definition of “‘insured”’. 

(ii) The exclusion of the United States 
from policy coverage conforms with 
state laws and policy. 

(iii) Appropriate consideration has 
been given for a policy where the 
United States has been excluded from 
covera 

(2) th the employee refuses to 
cooperate in providing this information, 
he or she should be advised to comply 
with the notice requirements of the 
insurance policy and to request the 
insurance carrier to contact the claims 
officer or attorney. The case should be 
followed to ascertain whether the 
employee’s insurer has made or will 
make any payment to the claimant 
before deciding whether to settle the 
claim against the Government. 
Normally, the award, if any, to the 
claimant will be reduced by the amount 
of the payment of the employee’s 
insurance Carrier. 

(c) If the employee is the sole target 
of the claim and Army claims 
authorities arrange to have the claim 
made against the Government, the 
employee should be required to notify 
his or her insurance carrier according to 
the policy and inform Army claims 
authorities of the name of the insurance 
carrier and details of the coverage. 
Except when the driver’s statute is 
applicable, the insurance carrier is 
expected to participate in the 
negotiation of the claims settlement and 
to pay its fair share of any award to the 
claimant. 

(d) Where the responsible Army 
employee is “‘on loan” to another 
employer other than the United States 
(for example, an ROTC instructor at a 
civilian institution or performing duties 
for a foreign government), it should be 
determined whether there is applicable 


statutory or insurance coverage 
concerning the acts of the responsible 
employee and appropriate contribution 
or indemnification should be sought. In 
the case of foreign governments, 
applicable treaties or agreements are - 
controlling. 

(e)} A great many claims cognizable 
under the FTCA are now settled on a 
compromise basis. A major 
consideration in many such settlements 
is the identification of other sources of 
recovery. This is true in a variety of 
factual situations where there is a 
potential joint tortfeasor; for example, 
multi-vehicle accidents with multiple 
drivers and guest passengers, State or 
local government involvement, 
contractors performing non-routine 
tasks for the Government, medical 
treatment rendered to claimants by non- 
Government employees, or incidents 
caused by a member or employee of the 
military department of a State or 
Commonwealth with whom the DA 
does not have a cost-sharing agreement. 
The law of the jurisdiction regarding 
joint and several liability, indemnity, 
and contribution may permit shared 
financial responsibility, but even in 
jurisdictions that do not permit 
contribution, a compromise settlement 
can be reached with the other 
tortfeasor’s insurance company paying a 
portion of the total amount of the claim 
against the Government. For these 
reasons, every effort should be made to 
identify the insurance of all potential 
tortfeasers involved and the status of 
any claims made, and to demand 
contribution or indemnity where 
substantial reason exists to believe that 
liability for the loss or damage should 
be shared. 

(f) When a claim is filed against the 
Government under a subpart that does 
not permit the payment of a subrogated 
interest (subparts E, J, K), it is important 
to ensure that full information is 
obtained from the claimant regarding 
insurance coverage since it is the 
legislative intent of the statutes upon 
which these subparts are based that 
insurance coverage be fully utilized 
before using appropriated funds to pay 
the claims. 


Settlement Procedures 


§ 536.30 Settlement. 


(a) General. Settlement means denial 
or payment of a claim in full or in part 
When an approval or settlement 
authority determines that a claim is 
meritorious in an amount within his or 
her monetary jurisdiction, the claim will 
be approved in that amount under the 
statute determined to be proper 
regardless of the statutory basis asserte! 
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by the claimant. Every effort will be 
made to settle claims at the lowest level 
possible commensurate with the actual 
value of the claim. 

(b) Award of full amount claimed. If 
an approval or settlement authority 
approves:a Claim in full, the claim will 
be certified for payment to the 
appropriate disbursing officer. 
Enclosures listed in § 536.35 wili be 
forwarded with the claim. The claimant 
will be notified of the action taken on 
the claim. A settlement agreement is 
required prior to payment. 

(c) Award of less than full amount. 
When an approval or settlement 
authority determines that a claim is 
meritorious in part, he or she will— 

(1) Notify the claimant in writing of 
his or her action. 

(2) Request the execution of a 
settlement agreement (in triplicate) in 
final and complete settlement of the 
claim in the reduced amount. 

(3) If an approval authority, inform 
the claimant that if he or she does not 
desire to accept the award, he or she 
should indicate in the reply the reasons 
for rejection. If a settlement authority, 
and the action is taken under subparts 
C or F, inform the claimant of the right 
to appeal. (See § 536.63 and § 536.103.) 
DA Pam 27-162 provides sample 
formats for letters notifying claimants of 
the actions taken on their claims. (Fig 5- 
10 is to be used by field approving and 
settlement authorities; figs 5-8 through 
5-11 are to be used by claims 
authorities in conjunction with § 536.37 
of this part.) 

(d) Nonacceptance of reduced award. 
When a claimant rejects a partial award, 
the approval authority may reconsider 
the matter and, if justified, make further 
efforts to settle the claim. When further 
efforts to settle appear unwarranted, the 
claim and related file will be forwarded 
to the settlement authority having 
jurisdiction over the largest claim or 
potential claim arising out of the 
incident with a memorandum of 
opinion. The claimant should be 
advised of such referral. 

(e) Civil works claims. Engineer civil 
works Claims settled under the 
provisions of the FTCA in an amount of 
$2,500 or less normally are paid out of 
funds controlled by the COE rather than 
claims appropriations. Unsettled claims 
in this category should, therefore, be 
forwarded to the Commander, USARCS. 
An information copy will be sent to the 
COE, ATTN Chief Counsel, unless the 
latter waives that requirement. Civil 
works claims received outside engineer 
channels should be forwarded without 
further action to the district or division 
engineer in whose area the incident 


occurred, or to the COE, ATTN: Chief 
Counsel. 

(f) Settlement of property damage 
claims. All claims submitted for only 
property damage or for only personal 
injury should be evaluated for-other 
potential claims. Under tort claims 
statutes, only one payment may be made 
to a claimant on all claims arising out 
of a single incident. Therefore, a 
property damage claim arising from an 
incident in which the claimant 
sustained injury should not be paid 
unless the claimant executes a release 
for any potential injury claim. Likewise, 
when a property damage claim is settled 
the claimant should be informed that 
subsequent claims for hidden damage or 
loss of use are precluded by the 
settlement. 


§536.31 Claims forwarded without - 
settiement. 

(a) Claims beyond monetary 
jurisdiction. If the chief of a command 
claims service or the head of a claims 
office considers a claim meritorious in 
an amount exceeding their jurisdiction, 
they will forward the claim with a 
memorandum of opinion to the 
settlement authority having jurisdiction 
over the largest claim or potential claim 
arising out of the incident. The claimant 
should be informed of this referral. In 
most cases the claimant should not be 
informed of the amount of award 
recommended. However, for claims 
arising under the Foreign Claims Act 
notice of the amount recommended may 
be required in accordance with 
§ 536.156. 

(b) Claims recommended for 
disapproval. If a claim is forwarded to 
higher authority with a recommendation 
for denial, the claimant will be advised 
of this referral but not of the 
recommendation. 

(c) Companion claim. When two or 
more claims arising from the same 
incident are by reason of differences in 
amounts within the monetary 
jurisdiction of different approval or 
settlement authorities, all such claims 
will be forwarded to the authority 
having jurisdiction over the claim 
presented in the greatest amount. This 
authority may either settle the claims or 
return the claim to the appropriate field 
claims office for settlement in 
accordance with his or her guidance. 

(1) The same procedure will be 
followed when a potential claim exists 
in an amount estimated to be beyond 
the jurisdiction of the approval or 
settlement authority actually 
considering the matter. For example, the 
foregoing applies when a small 
subrogated property damage claim is 
received arising from an incident in 


which severe personal injury or death 
has occurred but as to which no claim 
has yet been filed. In a case of clear 
liability, authorization to settle the 
claim within the monetary jurisdiction 
of the requesting officer may be 
obtained telephonically or by other 
expeditious means. 

(2) Similarly, where there is a claim 
for property damage and no evidence 
(for example, police report, report of 
survey, collateral accident investigation, 
and witness interviews) of personal 
injury, the property damage claim may 
be settled by the authority having 
jurisdiction. However, where there is 
evidence of personal injury, the 
foregoing caveat regarding settlement 
and payment of lesser claims will apply 
In such instances the claimant wil! be 
informed that settlement of a property 
damage claim will preclude settlement 
of a subsequently filed personal injury 
claim and vice versa. (See § 536.176 on 
personne! claims and § 537.32 on 
companion claims in litigation.) 

(d) Property claim of a claims 
authority or superior. A claim arising 
from loss or damage to the property of 
an approval or settlement authority or 


‘his or her superior officer in the chain 


of command will be forwarded without 
recommendation to the next higher 
settlement authority {in the case of a 
division, this would be a corps level 
settlement authority; in an overseas 
area, this includes a command claims 
service) or to USARCS. 


§ 536.32 Settlement agreement. 


(a) General. (1) Except under subpart 
K, if a claim is determined to be 
meritorious in an amount less than 
claimed, or if a claim involving personal 


‘injuries or death is approved in full, a 


settlement agreement will be obtained 
prior to payment. A settlement 
agreement may be required in other 
instances when, in the opinion of the 
adjudication authority, good legal 
practice so dictates; for example, where 
family or other multiple interests may 
be involved. 

(2) A DA Form 1666 may be used for 
settlement of claims under the FTCA for 
less than $2500 and for all other claims 
payable from Army funds. Claims 
payable in excess of $2500 under the 
FTCA will be settled using Standard 
Form 1145, Voucher for Payment Under 
the Federal Tort Claims Act. In some 
cases a special settlement agreement 
may be necessary to reflect the full 
understanding of the parties. However, 
all such special agreements should 
incorporate the language of the 
acceptance block on the Standard Form 
1145. 
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(3) Acceptance by a claimant of an 
award under subparts C and K 
constitutes a full and final settlement 
and release of any and all claims against 
the United States and against the 
military of civilian personnel whose act 
or omission gave rise to the claim. The 
claimant should be so advised prior to 
the initiation of negotiations. Where this 
is done orally and the claimant is 
unrepresented, a memorandum of the 
conversation should be placed in the 
file and a copy furnished to the 
claimant. Also, settlement negotiations 
with unrepresented claimants should 
also be preserved in the form of 
memoranda retained in the file with a 
copy furnished to the claimant. While a 
settlement agreement is not required in 
claims adjudicated under subpart K, the 
settlement authority approving payment 
may require one at his or her discretion. 

(b) Claims involving minors. (1) 
Generally, only a court-appointed 
guardian of the estate of a minor, or a 
person performing a similar function 
under the supervision of a court, can 
execute a binding settlement agreement 
relative to a minor's claim. Therefore, a 
guardian of the estate of the minor or 
. similar functionary must be appointed 
by a court of competent jurisdiction and 
must execute a settlement agreement 
before a claim is approved and paid. 
(See. § 536.35.) However, this 
requirement can be eliminated and the 
settlement agreement can be signed by 
a parent, next-of-kin, or a friend if the 
contemplated payment is small and the 
cost of obtaining-a court-appointed 
guardian would materially deplete the 
award. - 

(2) In foreign countries where the 
amount agreed to does not exceed 
$2,500.00, the requirement for obtaining 
a guardian may be eliminated. However, 
in areas where the FTCA (subpart D) 
applies, local law should be consulted 
as a basis for determining whether a 
court appointed guardian should be 
required. The requirement to appoint a 


guardian should not be imposed until a 
particular claim is determined to be 
meritorious in an amount that would 
require the appointment of a guardian. 
The claimant should be advised of this 
requirement well in advance of 
settlement negotiations so that the cost 
of establishing guardianship can be 
considered by the claimant as a factor in 
evaluating the claim. This requirement 
also can be eliminated if local law 
authorizes. or requires a claim such as 
for death of a parent of the minor, to be 
presented on behalf of the estate of the 
decedent by an administrator, 
administrattix, or the like. In such cases, 
a settlement agreement signed by the 
administrator, administratrix, or the like 
will suffice if, under local law, such 
action is binding on the minor. 


(3) The above provisions are in 
addition to, not in lieu of, the 
requirements of § 536.20(a)(5). 

(c) Claims involving incompetents. 
The above stated principles may also be 
applied in appropriate cases involving 
incompetents. Authority to waive the 
foregoing requirements in appropriate 
cases is delegated to the Commander, 
USARCS. If it is felt that the foregoing 
requitements are materially impeding 
settlement of the claim, the matter 
should be brought to the attention of the 
Commander, USARCS for appropriate 
resolution. 


(d) Claims involving workmen’s 
compensation carriers. The settlement 
of a claim involving a claimant who has 
elected to receive workmen’s » 
compensation benefits under local law 
may require the consent of the 
workmen’s compensation carrier and in 
certain jurisdictions the State agency 
with authority over workmen’s 
compensation awards. Accordingly, 
claims approval and settlement 
authorities should be aware of local 
requirements. 


§ 536.33 .Vouchers. 


Vouchers are prepared in an original 
and three copies. The original and two 
copies (one marked as comeback copy) 
will be transmitted to the disbursing 
office and one copy retained as a 
suspense copy. Upon payment of the 
claim, the disbursing office will return 
the comeback copy, which will be 
included in the file when it is 
transmitted to the Commander, 
USARCS for post settlement review. 


§536.34 Accounting codes. 

(a) Certifying an approved claim for 
payment creates an obligation against 
the claims appropriation for the fiscal. 
year then in progress. Accordingly, the 
voucher will bear the appropriate 
accounting code for both the 
appropriation charged and the current 
fiscal year, irrespective of the date the 
claim accrued or was filed. Confusion 
sometimes arises at the end of a fiscal 
year; for example, an approved claim is 
certified for payment on 28 September 
(the last business day of a fiscal year), 
but it is obvious that it will not be 
actually paid (i.e., a check issued by the 
disbursing activity) until on or after 1 
October (the first day of the following 
fiscal year). At the time the check is 
issued, the accounting code will not be 
advanced to the next fiscal year. Claims 
checks are issued using the accounting 
code of the fiscal year in which the 
claim was certified for payment (i.e., the 
fiscal year in which the voucher was 
signed). 

<b) The accounting code for each type 
of claim remains constant, except for the 


- third digit of the code which is the 


second digit of the fiscal year (e.g., “O” 
for “FY90"). The accounting codes for 
claims appropriations are published 
each fiscal year in the AR 37-100 series. 
Accounting codes used in the payment 
of claims and refunds, and their 
references, are listed below; the “X”’ 
denotes the space where the second , 
digit of the fiscal year appears. 


TABLE B-1.—FREQUENTLY USED CLAIMS ACCOUNTING CODES 





Accounting code: 21X2020 22-0205 P202097.23-4230 FAJA S99999 21X2020 22-0305 P202097.23-4230 FAJA S99999 


Reference: Subpart C (Military Claims Act) 


Accounting code: 21X2020 22-0203 P202097.21-4230 FAJA SY9999 21X2020 22-0303 P202097.21-4230 FAJA S99999 
Reference: Subpart C (Military Claims Act) Use symbol only if claim approved for-$2,500 or less—if approved for more than $2,500, allotment 


symbol will be filled in by GAO. 


Accounting code: 21X2020 22-0208 P202097.26-4230 FAJA S99999 21X2020 22-0308 P202097.26-4230 FAJA S99999 


Reference: Subpart E (Nonscope Claims) 


Accounting code: 21X2020 22-0206 P202097.24-4230 FAJA S99999 21X2020 22-0306 P202097.24-4230 FAJA S99999 
Reference: Subpart F (National Guard Claims Act) 


Accounting code: 21X2020 22-0207 P202097.25-4230 FAJA S99999 21X2020 22-0307 P202097.25-4230 FAJA S99999 


Reference: Subpart H (Maritime Claims) 


Accounting code: 21X2020 22-0204 P202097.26-4230 FAJA S99999 ie X2020 22-0304 P202097.26-4230 FAJA S99999 


Reference: Subpart J (Foreign Claims Act) 


Accounting code: 21X2020 22-0201 P202097.11~4230 FAJA S99999 21x2020 22-0301 P202097.11—4230 FAJA S99999 


Reference: Subpart K (Personnel Claims Act) 
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§ 536.35 Payment 

(a) General. Except as provided in 
§ 536.35(a)(1), when a claim has been 
determined to be payable, the approval 
or settlement authority will transmit the 
following to the appropriate disbursing 
office: 

(1) The voucher (SF 1034 or SF 1145 
as appropriate) in triplicate, with a 
request that one copy be returned with 
voucher number and date of payment 
noted thereon. 

(2) Two copies of— 

(i) The claim. (Under Subpart K this 
means DD Form 1842 (Claim for Loss of 
or Damage to Personal Property Incident 
to Service).) 

(ii) The settlement agreement, as 
required. . 

(iii) Actions and other documents as 
required; for example, DA Form 1668 
signed by the approving or settlement 
authority (as the substitute for action in 
small claims under subparts C, D, E, F, 
H or J) attorney general approval and 
court approval on claims for minors and 
incompetents. 

(iv) Original power of attorney, where 
appropriate. 

) Electronic payment procedures. At 
installations where electronic payment 
procedures have been implemented, the 
approving or settlement authority will 
electronically transmit payment 
information to the servicing finance and 
accounting office. The claim, the 
settlement agreement, any actions or 
other required documents, and the 
original power of attorney will not be 
transmitted to the finance and 
accounting office, but will be retained in 
the claims file. Instead, a “payment 
report” produced by the claims 
automation program provided such 
offices by USARCS, which evidences or 
supports the fact that a claims-official 
has approved a claim payment, will be 
transmitted to the disbursing activity in 
accordance with locally established 
procedures. The method of transmission 
used should not result in avoidable or 
significant delay in the issuance of 
checks for claims payments. The 
payment report includes— 

(1) The name of the payee. 

(2) The payee’s social security number 
(if available). 

(3) The payee’s address. 

(4) The date the claim was filed. 

(5) The claim number. 

(6) The amount claimed. 

(7) The amount of the approved 
payment. 

(8) The date the payment was 
recorded in claims records. 

(9) The claims office identification. 

(10) The claims office’s office code. 

({c) Payments in excess of $2,500 
under the FTCA (§ 536.78). Claims paid 


in excess of $2,500 under the FTCA will 
be submitted to the GAO with the same 
documentation as indicated in 
paragraph (a) of this section but with the 
following exceptions: 

(1) Standard Form 1145 will be signed 
by the settlement authority on the lower 
left side only. The space on the right 
side for.the authorized certifying officer 
will not be signed. 

(i) Where a minor is payee, the full 
legal name of the individual should be 
listed on the voucher; for example, 
“John Doe, Sr., as guardian of John Doe, 
Jr.” Descriptive words such as “Mrs. 
John Doe and her three minor children” 
should not be used. 

(ii) The accounting classification will 
not be placed on the voucher. This is 
accomplished by the GAO as the 
payment is made from Treasury funds. 

2) The letter of transmittal to the 
GAO will include a statement that the 
individual whose signature appears on 
the voucher as certifying authority is'the 
person having authority to act under the 
provisions of the FTCA and § 536.80. 

(3) The Attorney General will approve 
payments in excess of $25,000 in lieu of 
action of the approval or settlement 
authorit 

(d) fy en payment. When. it has 
been determined that an advance 
payment will be made, the approval or 
settlement authority will transmit to the 
appropriate disbursing officer— 

&) F 1034 (in triplicate) with a 
request that one copy be returned with 
voucher number and date of payment. 

(2) The original copy and one copy of 
the action by the approval or settlement 
authority authorizing advance payment 
and the Advance Payment Acceptance 
Agreement. (See § 536.47) 

(e) Payment involving minors. 
Payment will be made to the individual 
who executed the settlement agreement 
on behalf of the minor. 

(f) Lost, stolen, forged, destroyed, or 
undeliverable Government checks. 
Army disbursing officers have the 
authority to issue substitute checks for 
checks that have been issued by the 
Army and that are subsequently lost, 
destroyed, or rendered undeliverable. 
(See AR 37103, chap 4, secs. VII through 
X.) Some Federal agencies do not yet 
have this authority. Inquiries from 
payees or endorsees of Army-issued 
checks should be referred to an Army 
comptroller; inquiries regarding other 
agencies should be referred to the 
specific agency involved. For claims 
paid by the GAO, if the Treasury check 
is lost or stolen, the payee or endorsee 
should be referred to the Check Forgery 
Insurance Fund, Department of the 
Treasury (31 U.S.C. 3343, 31 CFR 235.1 
through 235.6). The Fund can reimburse 


such losses provided the specific 
requirements of the Statute are met. The 
Fund is administered by the 
Commissioner, Financial Management 
Service, Department of the Treasury, 
3700 East-West Highway, Hyattsville, 
MD 20782. 


§ 536.36 _ Effect of payment. 


Acceptance of an award by the 
claimant, except for advance payment, 
constitutes, for the United States, 
military personnel, or civilian employee 
whose act or omission gave rise to the 
claim, a release from all liability to the 
claimant, based on the act or omission. 
However, on tort claims only one 
payment may be made for all damages 
a claimant sustains from an incident. 
Therefore, a signed unconditional 
settlement agreement is needed to 
ensure that the claimant understands 
the finality of accepting payment. 


§ 536.37 Notification as to denial of claims. 


(a) General. The nature and extent of 
the written notification to the claimant 
as to the denial of his or her claim 
should be based on whether the 
claimant has a judicial remedy 
following denial or an administrative 
recourse to appeal. 

(b) Final actions under subpatt D. If 
the settlement authority has information 
that could be a persuasive factor for the 
claimant as to whether to resort to 
litigation, such information may be 
orally transmitted to the claimant and, 
in appropriate cases, released under 
normal procedures in accordance with 
AR 340-17 or AR 340-21. However, the 
written notification of the denial should 
be general in nature; for example, denial 
on the weaker ground of contributory 
negligence should be avoided and the 
inclination should be to deny on the 
basis that the claimant was solely 
responsible for the incident. The 
claimant will be informed in writing of 
his or her right to bring an action in the 
appropriate U.S. District Court not later 
than 6 months after the date of mailing 
of the notification. See DA PAM 27-162 
figures. 5-8 and 5-9. 

(c) Final actions under subparts C, F 
and J. Final agency actions under 
subparts C, F or J are subject to appeal 
and the claimant will be so informed. 
Also, the notice of final action will be 
sufficiently detailed to provide the 
claimant with an opportunity to know 
and attempt to overcome the basis for 
denial. The claimant should not be 
afforded a valid basis for claiming 
surprise when an issue adverse to him 
or her is asserted as a basis for denying 
the appeal (see DA Pam 27-162, figures 
5-8 and 5-9). 
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({d) Denials on jurisdictional grounds. 
Regardless of the nature of the claim or 
the statute under which it may be 
considered, claims denied on 
jurisdictional grounds that are valid, 
certain, and not easily overcome (and 
for this reason no detailed investigation 
as to the merits of the claim is 
conducted) should contain in the denial 
letter a statement that the denial on 
such grounds is not to be construed as 
an expression of opinion on the merits 
of the claim or an admission of liability. 
If sufficient factual information is 
available to make a tentative ruling on 
the merits of the claim, liability may be 
expressly denied. 

(e) Claims that may be considered 
under more than one subpart. In 
doubtful cases as to whether subparts C, 
D and F are the appropriate subparts to 
consider the claim, the claimant will be 
advised of the alternatives; for example, 
the right to sue or the right to appeal. 
Similarly, a claimant may be advised of 
his or her alternative remedies when the 
claimant is a military member and the 
issue of “incident to service” is not 
clear. 

(f) Denial after litigation. On those 
claims cognizable under the FTCA in 
which the claimant files suit after six 
months without agency action, a formal 
denial will be sent to the claimant 
unless the Assistant United States 
Attorney responsible for the litigation of 
the suit expressly directs otherwise. The 
denial will be on the basis that the claim 
is no longer amenable to administrative 
settlement. Other reasons for denial may 
also be given. 


Small Claims 


§ 536.38 General. 

§§ 536-38 through 536.43 provides an 
expeditious procedure for the 
investigation and payment of claims 
(regardless of the amount claimed) that 
may be without extensive investigation. 
If it appears that a claim should be 
denied or cannot be settled within the 
limits specified in §§ 536.38 through 
536.43, it will be fully investigated 
under normal procedures. The use of 
small claims procedures is not 
mandatory; however, these procedures 
should be used whenever considered 
appropriate in the judgment of the 
claims approval or settlement authority, 
as considerable processing time and 
expense is usually saved thereby. If a 
fully investigated claim is received by 
an approval or settlement authority, 
which in his or her opinion could ~ 
properly have been processed under 
small claims procedures, the claim will 
be settled in accordance with normal 
procedures. Appropriate corrective 


action will be taken to ensure the use of 
small claims procedures in similar 
future cases. 


§ 536.39 investigation. 

The investigation will be made so as 
to develop most expeditiously the facts 
necessary to determine whether the 
claim is meritorious and in what 
amount. The evidence required may be 
obtained by telephone, from incident 
reports, and other forms of hearsay 
evidence. Written statements of 
witnesses, written estimates of repairs, 
and the like are not required. The 
approving authority must be convinced 
and state on DA Form 1668 that— 

(a) The United States is liable for the 
damage or injury incurred. 

(b) The claimant is a proper claimant. 

(c) The amount approved, as claimed 
or agreed upon, is reasonably 
substantiated. 


§536.40 Report of investigation. 

When it appears that a small claim 
may arise, the report of investigation 
will be prepared on DA form 1668. The 
investigator will append a brief 
summary of the evidence developed. 
The summary may be used as a basis for 
completion of the investigation after a 
claim has been filed. This report is 
exempted from control in accordance 


. with AR 335-15, paragraph 7-2t. 


§ 536.41 Processing. 

(a) If the amount claimed under 
subpart K is not more than $1,000, or in 
the case of a tort claim is not more than 
$2500, and is considered meritorious in 
full, the claims JA/attorney will 
complete DD Form 1842 or DA Form 
1668 and pay the claim. 

(b) A claim under subpart K is 
meritorious in an amount of $1,000 or 
less, or if a tort claim is meritorious in 
the amount of $2500 or less, the claim 
JA/attorney may settle the claim. 

(c) After coordination with the 
responsible approving or settlement 
authority, unit claims officers may be 
authorized to attempt to procure a 
settlement agreement. If a settlement 
agreement is obtained, the claims officer 
will complete the small claims 
certificate for the amount of 
recommended payment and transmit it, 
in triplicate, with the claim and 
settlement agreement, to the approval or 
settlement authority. 

(d) If a claimant refuses to accept a 
sum offered under this section or if it 
appears that a claim should be 
disapproved, the smail claims 
procedures will not be employed; the 
claim will be fully investigated and 
processed. 

(e) Nonappropriated fund claims will 
be forwarded by the approval or 


settlement authority for payment as 
prescribed in subpart L. 

(f) Claims under subpart K. DA Form 
1668 will not be employed in the 
settlement of small claims under 
subpart K. Such a claim will be 
submitted on DD Form 1842. Procedures 
in subpart K will be used. 


§ 536.42 Settlement agreement. 


When a claimant is available and 
agrees to accept a sum less than 
originally claimed, he or she will be 
requested to sign, in ink, a statement to 
that effect on any open space on each 
copy of the claim form (SF 95 (Claim for 
Damage, Injury, or Death)). If not readily 
available, the claimant will be requested 
to sign and return in triplicate a DA 
Form 1666 or Standard Form 1145, 
which will be attached to the claim 
form. 


§ 536.43 Payment 


(a) If a small claim is payable under 
any subpart except subparts G and I, the 
approval or settlement authority will 
allow the procedures of either 
§ 536.35(a) and § 536.35(a)(1). 

(b) Except for claims cognizable under 
subpart K and personnel claims 
cognizable under subpart L an approval 
authority who has been appointed an 
agent officer under AR 37-103, chapter 
15, may pay the claim, and will require 
the claimant to sign, in triplicate, a 
receipt in the following language: 





(Date) 


I hereby acknowledge receipt of 
in full satisfaction and final settlement of the 
within claim.* 





(Signature) 





(Name printed) 


(c) This above receipt may be printed, 
stamped, typed, or written in ink in any 
available space on the front or back of 
the signed claim form. If not on the 
claim form, the receipt will be modified 
to identify and will be firmly affixed to 
the appropriate claim. 


Advance Payments 


§ 536.44 Authority. 


This section implements the act of 8 
September 1961 (75 Stat. 488, 10 U.S.C. 
2736) as amended by Pub. L. 90-521 (82 
Stat. 874), Pub. L. 98-564, and Pub. L. 
100-456. No new liability is created by . 
10 U.S.C. 2736, which merely permits 
partial advance payments on 
meritorious claims as specified above. 
(See § 536.178 for emergency partial 
payments in personnel claims, which 
are not governed by 10 U.S.C. 2736.) 
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§ 536.45 Conditions for advance payment. 


An advance payment not in excess of 
$100,000 is authorized in the limited 
category of claims resulting in 
immediate hardship arising from 
incidents that are payable under 
subparts C, F or J. An advance payment 
is authorized only under the following 
circumstances: 


(a) The claim must be determined to 
be cognizable and meritorious under the 
provisions of subparts C, F or J. 


(b) There exists an immediate need of 
the person who suffered an injury, 
damage, or loss, or of the family of a 
person who was killed for food, 
clothing, shelter, medical, burial - 
expenses, other necessities, or other 
resources for such expenses that are not 
reasonably available. 


(c) The payee, so far as can be 
determined, would be a proper 
claimant, as is the spouse or next of kin 
of a claimant who is incapacitated. 


(d) The total damage sustained must 
exceed the amount of the advance 
payment. 


(e) A properly executed advance 
payment acceptance agreement has been 
obtained. 


§ 536.46 Authorization. 


The authorities listed are authorized 
to make advance payments as follows: 


(a) Under subparts C and F of this 
part, TJAG and TAJAG may make 
advance payments in amounts not 
exceeding $100,000; the Commander, 
USARCS, in amounts not exceeding 
$25,000; and the authorities designated 
in § 536.61(a) (4) and (5) and 
§ 536.103(c)(3), in amounts not 
exceeding $10,000, subject to advance 
coordination with USARCS if the 
estimated total value of the claim 
exceeds their monetary authority. 
Requests for advance payments in 
excess of $10,000 will be forwarded to 
USARCS for processing. 


(b) Under subpart J of this part, three- 
member claims commissions may make 
advance payments under the Foreign 
Claims Act in amounts not exceeding 
$10,000, subject to advance 
coordination with USARCS if the 
estimated total value of the claim 
exceeds their monetary authority. 


§ 536.47 Advance payment acceptance 
agreement. 


Prior to making any advance payment, 
the authority approving such payment 
will obtain an executed acceptance 

) agreement from the claimants. 


Subpart C—Claims Cognizable Under 
the Military Claims Act 


§ 536.48 Statutory authority. 

The statutory authority for this 
subpart is contained in the act of 10 
August 1956 -(70A Stat. 153, 10 U.S.C. 
2733), commonly referred to as the 
“Military Claims Act,” as amended by 
Pub. L. 90-522, 26 September 1968 (82 
Stat. 875), Pub. L. 90-525, 26 September 
1968 (82 Stat. 877), Pub. L. 93-336, 8 
July 1974; the act of 8 September 1961 
(75 Stat. 488, 10 U.S.C. 2736), as 
amended by Pub. L. 90-521, 26 
September 1968 (82 Stat. 874); and the 
act of 30 October 1984, Pub. L. 98-564. 


§ 536.49 Scope. 

This subpart is applicable in all 
locations and prescribes the substantive 
bases and special procedural 
requirements for the settlement of 
claims against the United States for 
death; personal injury; or damage, loss, 
or destruction of property— 

(a) Caused by military personnel or 
civilian employees of the DA acting 
within the scope of their employment. 

(b) Incident to the noncombat 
activities of the DA, provided such 
claim is not for personal injury or death 
of a member of the Armed Forces or 
Coast Guard or civilian officer or 
employee whose injury or death is _ 
incident to service. 


§536.50 Claims payable. 

(a) General. Unless otherwise 
prescribed, a claim for personal injury, 
death, or damage or loss of real or 
personal property is payable under this 
subpart when— 

(1) Caused by an act or omission 
determined to be negligent, wrongful, or 
otherwise involving fault of military 
personnel or civilian officers or 
employees of the DA acting within the 
scope of their employment, including 
certain Red Cross volunteers meeting 
the criteria in AR 40-3, paragraph 2-42, 
or 

(2) Incident to the noncombat 
activities of the DA. 

(b) Property. The loss or damage to 
property that may be the subject of 
claims under this subpart includes— 

(1) Real property used and occupied 
under lease, express or implied, or 
otherwise (for example, in connection 
with training, field exercises, or 
maneuvers). An allowance may be made 
for the use and occupancy of real 
property arising out of trespass or other 
tort, even though claimed as rent. (See 
DA PAM 27-162, paragraph 8-46.) 

(2) Personal property bailed to the 
Government under an agreement, 
express or implied, unless the owner 


has expressly assumed the risk of 
damage or loss. Some losses may be 
payable using Operations and 
Maintenance, Army funds. (See DA 
PAM 27-162, paragraph 8-41.) Clothing 
damage or loss claims arising out of the 
operation of an Army Quartermaster 
laundry are considered to be incident to 
service and are payable only if claimant 
is not a proper claimant under subpart 


(3) Registered or insured mail in the 
possession of the DA, even though the 
loss was caused by a criminal act. (See 
DA PAM 27-162, paragraph 8-61 for 
settlement of claims by the U.S. Postal 
Service.) 

(c) Effect of FTCA. A claim may be 
settled in the United States only if the 
FTCA has been judicially determined 
not to be applicable to claims of this 
nature or if the claim arose incident to 
noncombat activities. 

(d) Advance payments. Advance 
payments (10 U.S.C. 2736, as amended) 
in partial payment of meritorious claims 
to alleviate immediate hardship are 
authorized as provided in subpart B. 


§ 536.51 Ciaims not payable. 

A claim is not payable that— 

(a) Results wholly from the negligent 
or wrongful act of the claimant or agent. 
(See § 536.55(b) on comparative 
negligence.) 

(b) Is for reimbursement for medical, 
hospital, or burial expenses furnished at 
the expense of the United States. 

(c) Is purely contractual in nature. 

(d) Arises from private as 
distinguished from Government 
transactions. 

(e) Is based solely on compassionate 


, grounds. 


(f) Is for war trophies or articles 
intended directly or indirectly for 
persons other than claimant or members 
of his or her immediate family, such as 
articles acquired to be disposed of as 
gifts or for sale to another, voluntarily 
bailed to the Army, or is for precious 
jewels or other articles of extraordinary 
value voluntarily bailed to the Army. 
The preceding sentence is not 
applicable to claims involving registered 
or insured mail. No allowance will be 
made for any item when the evidence 
indicates that the acquisition, 
possession, or transportation thereof 
was in violation of DA directives. 

(g) Is for rent, damage, or other 
payments involving the acquisition, use, 
possession, or disposition of real 
property or interests therein by and for 
the DA, except as authorized by 
§ 536.50(b). Real estate claims founded 
upon contract are generally processed 
under AR 405-15. (See DA PAM 27-— 
162, paragraph 8-46.) 
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(h) Is not in the best interests of the 
United States, is contrary to public 
policy, or is otherwise contrary to the 
basic intent of the governing statute (10 
U.S.C. 2733); for example, claims by 
inhabitants of unfriendly foreign 
countries or by or based on injury or 
death of individuals considered to be 
unfriendly to the United States. When a 
claim is considered to be not payable for 
the reasons stated in this paragraph, it 
will be forwarded for appropriate action 
to the Commander, USARCS, together 
with the recommendations of the 
responsible claims office. 

(i) Is presented by a national, ora 
corporation controlled by a national, of 
a country at war or engaged in armed 
conflict with the United States, or any _ 
country allied with such enemy country 
unless the appropriate settlement 
authority determines that the claimant 
is and, at the time of the incident, was 
friendly to the United States. A prisoner 
of war or an interned enemy alien is not 
excluded as to a claim for damage, loss, 
or destruction of personal property in 
the custody of the Government 
otherwise payable. 

(j) Is for personal injury or death ofa 
member of the Armed Forces or Coast 
Guard or a civilian employee that is 
incident to his or her service (10 U.S.C. 
2733(b)(3)). 

(k) Is listed in § 536.75, except for 
claims listed in § 536.75(n) and (r). 


§536.52 Claims having multiple remedies. 

(a) Claims cognizable under other 
subparts. 

(1) Claims based upon a single act or 
incident cognizable under this subpart ~ 
and subparts H or K will be first 
considered under the latter subparts; if 
not payable under any of those subparts, 
the claim will be considered under this 
subpart. ” 

(2) A claim may not be paid under 
this subpart if it is covered by the 
Federal Tort Claims Act (subpart E) or 
the Foreign Claims Act (subpart J). (See 
10 U.S.C. 2733(b)(2)). 

(3) Where a Status of Forces 
Agreement or other agreement provides 

. for host country adjudication of a claim, 
the treaty process may be the claimants 
exclusive remedy (see subpart G). 
Where a foreign country is responsible 
for adjudication of the claim under the 
terms of such an agreement, it may not 
be paid under the provisions of this 
subpart. If the foreign country refuses to 
recognize legal responsibility for the 
claim, or to consider it under applicable 
treaty provisions, the chief ofa 
command claims service or, where the 
estimated value of the claim is within 
USARCS authority, the Commander, 
USARCS may authorize adjudication of 


the claim under this subpart. The mere 
fact a foreign country fails to pay the 
claims on its merits is not sufficient 
basis for invoking this authority. 

(b) Claims based upon multiple acts 
or theories of liability. Where claims 
cognizable under this subpart are based 
upon more than one act or injury and 
where one or more of the acts or injuries 
are also cognizable under the FTCA 
(subpart D) (for example, claims alleging 
acts of medical malpractice both in a 
foreign country and in the United States 
or claims alleging negligence in the 
conduct of a noncombat activity), the 
claims will be processed as follows: 

(1) Meritorious claims. 

(i) If the primary cognizable act or 
incident upon which the claim is based 
is not cognizable under subpart D, the 
claim may be considered and paid 
under this subpart. However, the 
settlement agreement must expressly 
release the United States from any 
further liability under the FTCA or any 
other statute or regulation for all acts or 
incidents upon which the claim was 
based. If the claim is over $25,000, any 
proposed settlement will be coordinated 
with USARCS prior to final action. 

(ii) If the primary cognizable act or 
incident upon which the claim is based 
is cognizable under subpart D, the claim 
will be first considered under subpart D. 
If the claim is determined by proper 
authority to be nonmeritorious under 
subpart D but meritorious under this 
subpart (for example, negligence 
occurred overseas but none occurred in 
the United States or there is no 
negligence in the conduct of a 
noncombat activity), it may be 
considered and paid under this subpart. 
However, an agreed settlement must be 
reached that expressly releases the 
United States from further liability 
under the FTCA or any other statute or 
regulation for all acts or incidents upon 
which the claim was based. If the claim 
was presented in an amount over 
$25,000, any proposed settlement will 
be coordinated with USARCS. 

(2) Nonmeritorious claims. Where 
claims are based upon multiple acts or 
incidents, some or all of which may be 
cognizable under subpart D (Federal 
Tort Claims Act (FTCA)), extreme care 
will be taken prior to any disapproval 
based upon this subpart. Whether a 
claim is covered by Cognizability under 
the FTCA is a litigable issue. Such 
claims will be disapproved under this 
subpart only as follows: 

(i) A claim presented in an amount 
not over $25,000, may be disapproved 
by an office with settlement authority 
having jurisdiction over the claim only 
if the claim is determined to be 
nonmeritorious under both this subpart 


and subpart D; however the disapproval 
procedures established in subpart D 
must be fully satisfied. In such cases, 
the disapproval notification will advise 
the claimant of his or her concurrent 
rights to appeal the disapproval under 
this subpart or to institute suit under the 
FTCA. (See § 536.63.) In case of doubt 
concerning the applicability of this 
paragraph, the question will be referred 
to USARCS. 

(ii) Claims of the type covered by this 
paragraph, which are presented in an 
amount over $25,000, will be 
disapproved only by the USARCS. 

(c) Claims in litigation. Disposition 
under this subpart of any claim of the 
type covered by this paragraph that goes 
into litigation in any State or Federal 
court under any State or Federal statute 
or ordinance will be suspended pending 
disposition of such litigation, and the 
claim file will be forwarded to USARCS. 
The Commander, USARCS, in 
coordination with the U.S. Department 
of Justice, may determine that final 
disposition under this subpart during 
pendency of the litigation is in the best 
interests of the United States. This 
paragraph will also apply to any 
litigation brought against any agent of 
the United States in his or her 
individual capacity that is based upon 
the same acts or incidents upon which 
a claim under the subpart is based. 


§ 536.53 Presentation of claim. 

(a) When claim must be presented. A 
claim may be settled under this subpart 
only if presented in writing within 2 
years after it accrues. If a claim accrues 
in time of war or armed conflict, or if 
war or armed conflict intervenes within 
2 years after it accrues, and if good 
cause is shown, the claim may be 
presented not later than 2 years after 
war or armed conflict is terminated. As 
used in this paragraph, a war or armed 
conflict is one in which any Armed 
Force of the United States is engaged. 
The dates of commencement and 
termination of an armed conflict must 


-be established by concurrent resolution 


of Congress or by determination of the 
President. 

(b) Where claim must be presented. A 
claim must be presented to an agency or 
instrumentality of the DA. However, the 
statute of limitations is tolled if a claim 
is filed with another Government 
agency and forwarded to the DA within 
6 months, or if the claimant makes 
inquiry of the DA concerning his or her 
claim within 6 months after it was filed 
with another agency of the Government. 
If a claim is received by an official of the 
DA who is not a claims approval or 
settlement authority under this subpart 
the claim will be transmitted without 
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delay to the nearest claims office or JA 
office for delivery to such an office. 


§ 536.54 Procedures. 


So far as not inconsistent with this 
the claims set forth 
in subpart B will be followed. 
Subrogated claims will be processed as 
prescribed in § 536.20(b). 


§536.55 Law applicable to liability. 


(a} Claims arising within the United 
States, and its territories, 
commonwealiths and possessions. As to 
claims arising in the United States, its 
territories, commonwealths, and 
possessions, the law of the place where 
the act or omission occurred will be . 
applied in determining liability and the 
effect of contributory negligence on the 
claimant's right to recaver damages. 
However, theories of strict or absohute 
liability will not be applicable to claims 
under this subpart. 

(b) Claims arising within foreign 
countries. 

(1) For claims arising in a foreign 
country, liability of the United States 
will be assessed by reference to the law 
of the District of Columbia applicable to 
torts committed in and having their 
operative effect in the District fi.e., 
District of Columbia choice of law rules 
will not be applicable}. The United 
States shall be liable in the same 
manner and to the same extent as a © 
private individual under like 
circumstances, except that theories of 
absolute or strict liability may not be 
applied under this subpart. Damages 
will be determined under the provisions 
of § 536.56 through § 536.59. 


(2) The law of the place in which the 
alleged negligent act occurred will be 
applied to determine the effect of the 
claimant’s own negligence on the merits 
of the claim. Where there is no law on 
this issue, the MCA requires application 
of traditional rules of contributory 
negligence. 

(3) In traffic accident cases, questions 
of negligence, and the degree of the 
claimant’s comparative negligence, will 
be evaluated based on the traffic and 
vehicle safety laws and regulations of 
the country in which the accident 
occurred, but only to the extent they are 
not specifically superseded or 
preempted by U.S. military traffic 

ions. Likewise, where a claim is 
based on the failure to comply with 
some safety or regulatory standard, the 
standard applicable at the time and in 
the place where the claim arose will be 
used, rather than any comparable 
standard in the District of Columbia. 


§536.56 Measure of damages for property 
claims. 

(a) General. The measure of damages 
in property claims arising in the United 
States or its possessions will be 
determined in accordance with the law 
of the place where the incident 
occurred. The measure of damages in 
property claims arising overseas will be 
determined in accordance with the law 
of the District of Columbia (see 
§ 536.55(a)). However, punitive or 
exemplary damages, including damages 
considered punitive in nature under 28 
U.S.C. 2674, and interest on any 
settlement are not payable. 

(b) Proof of damage. The information 
listed in paragraphs (b)}(1) thru (4) 
(similar to that required by 28 CFR 
14.4(c) (DA Pam 27-162, appendix H)}) 
will be submitted by a claimant to 
substantiate a claim. 

(1} Proof of ownership. 

(2) Detailed statement of amount 
claimed for each item of property. 

(3} Itemized receipt or estimate for all 
repairs. : 

4) Statement giving date of purchase, 
price, and, where not economically 
repairable, the salvage value. 

c) Appraisals. The assistance of 
appraisers should be used in all claims 
where, in the opinion of the claims 
officer, an appraisal is reasonably 
necessary and useful in effectuating the 
administrative settlement of claims. (See 
§ 536.26 for procedures on appraisals.} 


§536.57 Measure of damages in injury or 
death claims arising in the United States or 
its possessions. 

Measure of damages in imjury or death 
claims arising in the United States or its 
possessions will be assessed as follows: 

(a) Where an injury or an injury 
resulting in death arises within the 
United States or its possessions, the 
measure of damages will be determined 
in accordance with the law of the State 
or possession wherein the injury arises. 
However, punitive or exemplary 
damages, including damages considered 
punitive in nature under 28 U.S.C. 2674, 
and interest on any settlement are not 
payable. - 

0) The information listed in 
paragraph (b)}(1) thru (7) (similar to that 
required by 28 CFR 14.4(a} (DA Pam 27— 
162, appendix H)} will be submitted by 
a claimant to substantiate a wrongful 
death claim: 

(1} Authenticated death certificate or 
other competent evidence showing date 
and cause of death and age of decedent. 

(2) Decedent’s employment and 
occupation at time of death, including 
salary or earnings and duration of last 
employment or occupation. 

(3) Names, addresses, birth dates, 
kinship, and marital status of survivors. 


(4) Identification of persons 
dependent on decedent for support at 
time of death and the degree of support 
provided. 

(5) Decedent’s general physical and 
mental condition at time of death. 

(6) Itemized bills or receipts for 
medical and burial expenses. 

(7) If damages for pain and suffering 
are claimed, a physician’s statement 
specifying the injuries suffered, 
duration of pain and suffering, drugs 
administered, and decedent’s physical 
condition between time of injury and 
time of death. 

(c) The information listed in 
paragraph (c)(1) thru (5) (similar to that 
required by 28 CFR 14.4(b} (DA Pam 27- 
162, appendix H)) will be submitted by 
a claimant to substantiate a personal 
injury claim: 

(1) Written report by the attending . 
physician or dentist setting forth the— 

(i) Nature and extent of injury. 

(ii) Nature and extent of treatment. 

(iii) Degree of temporary or permanent 
disability. 

(iv) Prognosis. 

(v) Period of hospitalization. 

(vi) Diminished earning capacity. 

(2) Itemized bills or receipts for 
medical, dental, and hospital expenses. 
(3) If the prognosis includes future 
treatment, a statement of expected 

expenses for such treatment. 

(4) If the claim includes lost time from 
employment, a statement by the 
employer showing the actual time lost 
and wages and/or salary lost. 

(5) If the claim includes lost-income 
by a self-employed claimant, 
documentary evidence of such loss. 


§ 536.58 Measure of damages in injury or 
death claims arising in foreign countries. 
(a) Where a clajm for an injury, or 
injury resulting in death, arises outside 
of the United States or its possessions, 
the elements of damages payable under 
this subpart will be the same as those 
payable in a similar claim arising under 
the law of the District of Columbia 
applicable to torts committed in and 
having their operative effect in the 
District of Columbia. The amount paid 
will be based on generally accepted 
economic principles. All awards for 
future payments of economic damages 
will be discounted to present value. 
Awards under this subpart will be 
reduced by any benefits which have 
been or are reasonable likely to be paid, 
if the benefit or payment is from the 
general revenues of the United States 
and the claimant did not contribute to 
or purchase the benefit. In death cases, 
taxes and personal consumption will be 
deducted from any award far lost 
economic contribution or lost earnings 
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- Punitive or exemplary damages, 
including damages considered punitive 
in nature under 28 U.S.C. 2674, and 
interest on any settlement are not 
payable. 

(b) The information listed in 
§ 536 57(b) or (c), as appropriate, will be 
submitted by the claimant to 
substantiate a claim. 

(c) A claimant who alleges a serious 
personal injury resulting in temporary 
or permanent disability should be 
examined by an independent physician 
or other medical specialist. The purpose 
of the examination is not just to confirm 
the impairment but also to help assess 
its extent, prognosis and treatment. See 
§ 536.27 for independent medical 
examination procedures. 


§ 536.59 Failure to substantiate a claim. 

(a) The Government is not obligated to 
take final action on a claim until it has 
been supported by the claimant with 
specific facts substantiated by 
appropriate documentary evidence, 
reports of investigation, medical 
records, or witness statements. As the 
burden of proof is on the claimant, the 
failure to substantiate a claim within a 
reasonable time can be the basis for 
denial of the claim. Upon request, the 
claimant must— 

(1) Provide the documentation 
required by §§ 536.56 through 536.58. 

(2) Undergo necessary medical 
' examinations. 

(3) Permit questioning of the claimant, 
his or her witnesses, and treating 
medical personnel. 

(4) Submit an expert opinion in a 
professional negligence action. 

(b) Failure to comply with these 
requirements may provide a basis for 
denial of a claim, in full or in part. 


§ 536.60 Structured settlement. 

(a) The use of the structured 
settlement device by approval and 
settlement authorities is encouraged in © 
all appropriate cases. A structured 
settlement should not be used: when 
contrary to the desires of the claimant. 

(b) Notwithstanding the above, the 
Commander, USARCS may require or ~ 
recommend to higher authority that an 
acceptable structured settlement ne 
made a condition of award 
notwithstanding objection by the 
claimant or his or her representative 
where— 

(1) Necessary to ensure adequate and 
secure care and compensation to a 
minor or otherwise incompetent 
claimant over a period of years; 

(2) Where a trust device is necessary 
to ensure the long-term availability of 
funds for anticipated further medical 
care; 


(3) Where the injured party’s life 
expectancy cannot be reasonably 
determined. 


§536.61 Settlement authority. | 

(a) The Secretary of the Army, the 
Assistant Secretary of the Army 
(Financial Management) as designee of 
the Secretary or other designee of the 
Secretary of the Army must approve 
settlements in excess of $100,000. 

(b) Delegations of authority. 

(1) Disapprovals and final offers in 
claims acted on under the delegations 
set forth herein are subject to appeal to 
the authorities specified in paragraph 
(d) of this section. 

(2) The TJAG and TAJAG are 
delegated authority to pay up to 
$100,000 in settlement of a claim and to 
disapprove a claim regardless of the 
amount claimed. The Commander, 
USARCS will process such claims as 
prescribed in § 536.62. 

(3) The Commander, USARCS, or 
designees, are delegated authority to pay 
up to $25,000 in settlement of a claim 
and to disapprove or make a final offer 
in a claim regardless of the amount 
claimed. 

(4) The SJA and, subject to limitations 


__ imposed by him or her, the chief of the 


command claims service of the 
commands listed in paragraph (4) (i) 
thru (iii) are delegated authority to pay 
up to $25,000 in settlement of a claim, 
regardless of the amount claimed, and to 
disapprove or make a final offer in a 
claim presented in an amount not 
exceeding $25,000: 

(i) USAREUR. 

(ii) Eighth U.S. Army, Korea. 

(iii) USARSO. 

(5) Area claims offices are delegated 
authority to pay up to $15,000 in 
settlement of a claim, regardless of the 
amount claimed, and to disapprove or 
make a final offer in a claim presented 
in an amount not exceeding $15,000. 

(6) Claims processing offices with 
approval authority are delegated 


' authority to approve, in full or in part, 


claims presented for $5,000 or less, and 
to pay claims regardless of the amount 
claimed provided an award of $5,000 or 
less is accepted in full satisfaction of the 
claim. 

(c) Settlement of multiple claims 
arising from a single incident. 

(1) Where a single act or incident 
gives rise to multiple claims cognizable 
under this subpart, and where one or 
more of these claims apparently cannot 
be settled within the jurisdiction of the 
authority initially acting on the claims, 
no final offer will be made and all 
claims will be forwarded with 
recommendation as to disposition to the 
authority having jurisdiction over the 


largest claim for a determination of 
ae oS 
(2) If such authority determines that 


. liability of the United States is 


established, he or she may return claims 
of lesser value to the field office for 
settlement within that office’s 
jurisdiction. Care will be exercised by 
the field office to avoid compromising 
the discretion of the higher authority by 
conceding liability in claims of lesser 
amount. 

(d) Appeals. Denials or final offers on 
claims described as allows may be 
appealed to the official designated: 

1) For claims presented in an amount 
over $100,000, final decisions on 
appeals will be made by the Secretary 
of the Army or designee. 

(2) For claims presented for $100,000 
or less and any denied claim, regardless 
of the amount claimed, in which the 
denial was based solely upon an 
incident to service bar (FERES), on 
exclusionary language in a federal 
statute governing compensation of 
federal employees for job related 
injuries (see, for example, § 536.75 (s) 
and (t)) or upon the lack of timely filing, 
final decisions on appeals will be made 
by TJAG or TAJAG, except that claims 
presented for $25,000 or less and not 
acted on by the Commander, USARCS 
are governed by paragraph (d)(3) of this 
section. 

(3) For claims presented for $25,000 
or less, final decisions on appeals will 
be made by the Commander, USARCS, 
or his designee or the chief of a 
command claims service for claims 
acted on by an area claims office under 


- such service’s jurisdiction. See 


§§ 536.63 and 536.64 for rules relating 
to the notification of appeal rights and 
processing.) 

(e) Delegated authority. Authority 
delegated by this paragraph will not be 
exercised unless the claims settlement 
or approval authority has been assigned 
an office code. 


§ 536.62 Ciaims over $100,000. 

(a) Claims cognizable under 10 U.S.C. 
2733 and this subpart, which are 
meritorious in amounts over $100,000, 
will be forwarded to the Commander, 
USARCS, who will negotiate a 
settlement subject to approval by the 
Secretary of the Army, the Assistant 
Secretary of the Army (Financial 
Management) as designee of the 
Secretary or designee, or require the 
claimant to state the lowest amount that 
will be acceptable and provide 
appropriate justification. Tender of a 
final offer by the Commander, USARCS, 
constitutes an action subject to appeal. 
The Commander, USARCS, will prepare 
a memorandum of law with 
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recommendations and forward the claim portion of the claim filed under the 


to the Secretary of the Army, or 
designee, for final action. The Secretary, 
or designee, will either disapprove the 
claim or approve it in whole or in part. 
(b) If one or more claims arising 
an incident are approved in an amount 
over $100,000; only $100,000 will be 
paid from the Claims Appropriation, 
after the execution of a settlement 
agreement. The excess will be reported 
to the Claims Division, GAO, 441 G 
Street, NW, Washington, DC 20548, 
together with documents listed in 
§ 536.35{a}. 


§536.63 Settlement procedures. 

(a) Procedures. A wal and 
settlement authorities will follow the 
procedures set forth in subpart B in 
paying, denying, or making final offers 
on claims. A copy of the notification 
will be forwarded to Commander, 
USARCS. The settlement authority will 
notify the claimant by certified mail 
(return receipt requested) of a denial or 
final offer and the reason therefor as set 
forth in § 536.37. The letter of 
notification will inform claimants of the 
following: 

(1) They must accept or appeal as 
provided in paragraph (6) of this 
section. 

(2) The official who will act on the 
appeal and that the appeal will be 
addressed to the settlement authority 
who last acted on the claim. 

(3) No form is prescribed for the 
appeal but claimants must fully set forth 
the grounds for appeal, or state that they 
appeal on the basis of the record as it 
exists at the time of denial or final offer. 

(4) The appeal must be postmarked 
not later than six months after the date 
of mailing of the notice of action on the 
claim. If the last day of the appeal 
period falls on a day on which the post 
office is closed, the next day on which 
it is open for business will be 
considered the final day of the appeal 
period. 

(b) Acceptance and appeal. For final 
offers, a settlement agreement releasing 
the government from alt liability will be 
mailed along with the final offer notice. 
Claimants will be advised that they 
must either submit an appeal or accept 
the offer within 180 days of the date of 
inailing of the final offer notice. If they 
fail to do either, the offer will be 
withdrawn, the claim will be denied 
and the file will be closed without 
further recourse. 

(c) Companion FTCA claims. Where a 
claim for the same injury has been filed 
under subpart D, and the denial or final 
offer applies equally to such claim, the 
letter of notification must advise the 
claimant that any suit brought as to any 


FTCA must be brought not later than 6 
months from the date of mailing of the 
notice of denial or final offer. Further, 
the claimant must be advised that if suit 
is brought, action on any appeal under 
this subpart will be held in abeyance 
pending final determination of such 
suit. 


§536.64 Action on appeal. 

(a) The appeal will be examined by 
the settlement authority who last acted 
on the claim or his or her successor, to 
determine if the appeal complies with 
the requirements of this regulation. The 
settlement authority will also examine 
the claims investigative file; and decide 
whether additional investigation is 
required; ensure that all allegations or 
evidence presented by the claimant, 
agent, or attorney are documented in the 
file; and ensure that all pertinent 
evidence is included in the file. If the 
claimant states that he or she appeals, 
but does not submit supporting 
materials within the 180 day appeal 
period, the appeal will he treated as 
being on the record as it existed at the 
time of denial or final offer. Unless 
action under paragraph (b) of this 
section is taken, the claim and complete 


-investigative file, including any 


additional investigation required, and a 
tort claims memorandum will be 
forwarded to the appropriate appellate 
authority for necessary action on the 
appeal. 

) If the evidence in the file, 
including information submitted by the 
claimant with the appeal and any 
necessary additional investigation, 
indicates the appeal should be granted, 
in whole or in part, the settlement > 
authority who last acted on the claim or 
his or her successor will attempt to 
settle the claim. If a settlement cannot 
be reached, the appeal will be 
forwarded in accordance with paragraph 
(a) of this section. 

(c) As to an appeal that requires 
action by TJAG, TAJAG, or the Secretary 
of the Army or designee, the 
Commander, USARCS may take the 
action in paragraph (b} of this section or 
forward the claim together with a 
recommendation for action. All matters 
submitted by the claimant will be 
forwarded and considered. 

(d) Since an appeal under this subpart 
is not an adversary proceeding, no form 
of hearing is authorized. A request by 
the claimant for access to documen 
evidence in the claims file to be used in. 
considering the appeal should be 
granted unless access is not permitted 
by law or regulation. 

(e) If the appeal authority upholds a 
final offer or authorizes an award on 


appeal from a denial of a claim, the 
notice of the appellate authority's action 
will inform the claimant that they must 
accept the award within 180 days of the 
date of mailing of the notice of the 
appellate authority’s action or the award 
will be withdrawn, the claim will be 
deemed denied and the file will be 
closed without further recourse. 


§ 536.65 Cross-servicing of claims. 

(a) Single-service claims 
responsibility. Per DODD 5515.8, the 
DOD has assigned single-service 
responsibility to the various military 
departments for the settlement of claims 
in specified countries. 

(b) Claims settlement procedures. Per 
DODD 5515.3, the DOD has directed 
that where a single Service has been 
assigned a country or area claims 
responsibility, that Service will settle 
claims cognizable under 10 U.S.C. 2733 
in accordance with the departmental 
regulations of that Service. 


§536.66 Attorney fees. 

In the settlement of any claim 
pursuant to 10 U.S.C. 2733 and this 
subpart, attorney fees will not exceed 20 
percent of the fimal cost to the United 
States of the award. On structured 
settlements, the cash payment due 
immediately upon final approval must 
be sufficient to allow payment of 
attorneys fees equal to 20% of the total 
cost of the settlement. 


§ 536.67 Payment of costs, settlements, 
and judgments related to certain medical 
maipractice claims. 

(a) General. Casts, settlements, 
judgments cognizable under 10 U.S.C. 
1089(f} for personal injury or death 
caused by any physician, dentist, nurse, 
pharmacist, paramedical, or other 
supporting personnel (inchuding 
medical and dental technicians, nurse 
assistant, therapists, and Red Crass 
volunteers meeting the criteria in AR 
40-3, paragraph 2-42) of DA will be 
paid provided— 

(1) The alleged negligent or wrongful 
actions or omissions arose in 
performance of medical, dental or 
related health care functions (including 
clinical studies and investigations) 
within the scope of employment; 

(2) Such personnel furnish prompt 
notification and delivery of all process 
served or received, and other 
documents, information, and assistance 
as requested; and cooperate in the 
defense of the action on its merits. 

(b) Requests for indemnification. All 
requests for indemnification under this 
section should be forwarded to the 
Commander, USARCS, for action using 
procedures contained in this subpart.. 
(See DODD 6000.6.) 
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§ 535.68 Payment of costs, settlements, 
and judgments related to certain legal 
malpractice claims. 

(a) General. Costs, settlements, bell 
judgments cognizable under 10 U.S.C. 
1054{f) for damages for injury or !oss of 
property caused by any attorney, 
‘paralegal, or other member of a legal 
staff within DA will be paid provided 

that— 

{i) The alleged negligent or wrongful 
-actions or omissions arose in connection 
with providing legal services while 
acting within the scope of duties or 
employment, 

(2) Such personnel furnish prompt 
notification and delivery of all process 
served or received, and other 
documents, information, and assistance 
as requested; and cooperate in the 
defense of the action on its merits. 

(b) Requests for indemnification. All 
requests for indemnification under this 
section should be forwarded to the 
Commander, USARCS, for action 
utilizing the procedures contained in 


this subpart. 


Subpart D—Ciaims Cognizable Under 
the Federal Tort Claims Act 


§536.69 Authority. 

The statutory authority for this 
subpart is the FTCA (60 Stat. 842), (28 
U.S.C. 2671-2680), as amended by the 
Act of 18 July 1966 (Pub. L. 89-506; 80 
Stat. 306), Pub. L. 93-253, 16 March 
1974 (88 Stat. 50), and Pub. L. 97-124, 
29 December 1981, and as implemented 
by the Attorney General’s Regulations 
(28 CFR 14.1-14.11). 


' §536.70 Scope. 

{a) This subpart prescribes the 
substantive bases and special 
procedural requirements for the 
administrative settlement of claims 
against the United States under the 
FTCA and the implementing Attorney 
General’s Regulations (DA Pam 27-162, 
appendix H) based on death, personal 
injury, or damage to or loss of property 
that accrues on or after 18 January 1967 
If a conflict exists between this subpart 
and the Attorney General’s Regulations, 
the latter governs. 

{b) Citations to cases interpreting and 
applying the FTCA are contained in the 
Federal Tort Claims Handbook provided 
by USARCS. That handbook should be 
used in conjunction with this subpart. 


§536.71 Claims payabie. 

(a) Unless otherwise prescribed, 
claims for death, personal injury, or 
damage to.or loss of property {real or 
personal) are payable under this subpart 
if the injury or damage is caused by 
negligent or wrongful acts or omissions 
of military personnel or civilian 


employees of the DA or DOD while 
acting within the scope of their 
employment under circumstances in 


- which the United States, if a private 


person, would be liable to the claimant 
in accordance with the law of the place 
where the act or omission occurred. The 
FTCA is a limited consent to liability 
without which the United States is 
immune. Similarly, there is no Federal 
cause of action created by the 
Constitution that would permit a 
damage recovery because of the Fifth 
Amendment or any other constitutional 
provision. Immunity must be expressly 
waived, as by the FTCA. 

(b) An “employee of the Government” 
(28 U.S.C. 2671) includes the following 
categories of tortfeasors for which the 
Army is responsible: 

{1} Military personnel (members of 
the Army), including but not limited 
to ; 

(i) Members on full-time active duty 
in a pay status, including members— 

(A) Assigned to units performing — 
ae service. 

(B) Serving as ROTC instructors. 
(Excludes Junior ROTC instructor unless 
on active duty.) 

(C) Serving; as NG instructors or 
advisors. 

(D) On duty or training with other 
Federal agencies, for example, National 
Aeronautics and Space Administration, 
DOD, State, Navy, or Air Force. 

{E) Assigned as students or ordered 
into training at a nonFederal civilian 
educational institution, hospital, 
factory, or other industry. (This does not 
include members on excess leave.) 

(F) On full-time duty at 
nonappropriated fund activities. 

(G) Of the USAR and ARNG on active 


* duty under Title 10. 


(ii) Members of Reserve Units (other 
than members of the ARNG under 
subpart F) during periods of inactive 
duty training and active duty training. 
including ROTC cadets who are 
reservists while they are at summer 
camp 

(ii) Members of the ARNG while 
engaged in training or duty under Title 
32 U.S.C. section 316, 502, 503, 504, or 
505 for claims arising on or after 29 
December 1981. 

(2) Civilian officials and employees of 
both the DOD and DA [there is no 
practical significance to the distinction 
between the terms “official” and 
“employee’’) including but not limited 
to— 


(i) Civil Service and other full-time 
employees of both the DOD and DA 
paid from appropriated funds. 

{ii) Contract surgeons (10 U.S.C. 1091 
4022; AR 40-1, paragraph 4—2) and 
consultants {10 U.S.C. 1091; AR 40-1, 


paragraph 4-3; CPR A-9; FPM chapter 
304) where “control” is exercised over 
physician’s day to day practice. 

Gi iii) Employees of nonappropriated 
funds if the particular fund is an 
instrumentality of the United States and 
thus a Federal . In determining 
whether or not a particular fund is a 
“Federal agency,” consider whether the 
fund is an integral part of the Army 
charged with an essential DA 
operational function and the degree of 
control and supervision exercised by 
DA personnel. Members or users, as 
distinguished from employees of 
nonappropriated funds, are not 
considered Government employees; the 
same is true of family child care 
providers. However, claim's arising out 
of the use of certain nonappropriated 
fund property, or the acts or omissions 
of family child care providers, may be 
payable from such funds under subpart 
L as a matter of policy, even when the 
user is not within the scope of 
employment and the claim is not 
otherwise cognizable under any of the 
other authorizations in this regulation. 

(iv} Prisoners of war and interned 
enemy aliens. 

. (v) Civilian employees of the District 
of Columbia National Guard, including 
those paid under ‘‘service contracts” 
from District of Columbia funds. 

(vi) Civilians serving as ROTC 
instructors paid from Federal funds. 

(vii) National Guard technicians 
employed under 32 U.S.C. 709(a) for 
claims accruing on or after 1 January 
1969 (Pub. L. 90-486, 13 Aug. 1968; 82 
Stat. 755). 

(3) Persons acting in an official 
capacity for the DOD or DA whether 
temporarily or permanently in the 
service of the United States with or 
without compensation including but no’ 
nq) “Dollar L 

i a nne 

(ii) Siailonabaiaisery committegs, 
commissions, boards, or the like. 

(iii) Volunteer workers in an official 
capacity acting in furtherance of the 
business of the United States. The 
general rule with respect to volunteers 
is set forth in 31 U.S.C. 665(b), which 
provides that, “Ne officer or employee - 
of the United States shall accept 
voluntary service for the United States 
or employ personal service in excess of 
that authorized by law, except in cases 
of emergency involving the safety of 
human life or the protection of 
property.” Title 5, U.S.C., section 
3111(c) specifically provides that 
student volunteers employed 
thereunder will be considered Federal 
employees for purposes.of the FTCA 
The same classification is applied by 10 
U.S.C. 1588 to museum and family 
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support program volunteers. The Army 
is permitted to accept and use certain 
volunteer services in Army family 
support programs as authorized by Pub. 
L. 98-94, September 24, 1983. Red Cross 
volunteers meeting the criteria set forth 
in AR 40-3, paragraph 2-42, are also 
considered to be employees of the 
United States for claims purposes. 


(iv) Loaned servants. Employees who 
are permitted to serve another employer 
may be considered “loaned servants,” 
provided the borrowing employer has 
the power to discharge the employee, 
control and direct the employee, and 
decide how he or she will perform the 
tasks. Whoever has retained those 
powers is liable for the employee’s torts 
under the principle of respondent 
superior. Where those elements of 
direction and control have been found, 
the United States has been liable; for 
example, for the torts of Government 
employees loaned for medical training 
and emergency assistance and county 
and state employees discharging Federal 
programs. 

(c) “Scope of employment” means 
acting in “‘line of [military] duty” (28 
U.S.C. 2671) and is determined in 
accordance with principles of 
respondent superior under the law of 
the jurisdiction in which that act or 
omission occurred. Determination as to 
whether a person is within a category 
listed in paragraph (b)(3) of this section 
will usually be made together with the 
scope determination. Local law should 
always be researched, but the novel 
aspects of the military relationship 
should be kept in mind in making a 
scope determination. 


(d) ‘Line of duty” determinations 
under AR 600-8-1 are not 
determinative of scope of employment. 
“Joint venture” situations are likely to 
be-frequent where the Federal employee 
is performing federally assigned duties 
but is under actual direction and control 
of a non-Federal entity; for example, a 
Federal employee in training at a non- 
Federal entity or ROTC instructors at ~ 
civilian institutions. This could also 
occur where the employee is working 
for another Federal agency. 
Furthermore, dual purpose situations 
are commonplace where benefits to the 
Government and the member or 
employee may or may not be 
concurrent; for example, use of privately 
owned vehicles at or away from 
assigned duty station, or permanent 
change of station with delay en route. 
(See subpart E for the handling of 
certain claims arising out of nonscope 
activities of members of the Army.) 


§ 536.72 Law applicable. 

The whole law of the place where the 
act or omissien occurred, including 
choice of law rules, will be applied in 
the determining liability and quantum. 
Where there is a conflict between the 
local law and an express provision of 
the FTCA, the latter governs. 


§536.73 Subrogation. 

Claims involving subrogation will be 
processed as prescribed in § 536.20(b) 
except where that section is inconsistent 
with the provisions of this subpart or 
the Attorney General’s regulations. 


§536.74 Indemnity or contribution. 

(a) Sought by the United States. It is 
the policy of the Department of Justice 
that, if the claim arises under 
circumstances in which the Government 
is entitled to contribution or indemnity 
under a contract of insurance or the 
applicable law governing joint 
tortfeasors, the third party will be 
notified of the claim and will be 
requested to honor its obligation to the 
United States or to accept its share of 
joint liability. (See §§ 536.28 and 
536.29.) If the issue of indemnity or 
contribution is not satisfactorily 
adjusted, the claim will be 
compromised or settled only after 
consultation with the Department of 
Justice as provided in § 536.75(s). 

(b) Claims for indemnity or 
contribution. Claims for indemnity or . 
contribution from the United States will 
be compromised or settled under this 
subpart, if liability exists under the 
applicable law, provided the incident 
giving rise to such claim is otherwise 
cognizable under this subpart. As to 
such claims where the exclusivity 
provisions of the FECA may be 
applicable, see § 536.75(s). 

c) ARNG vehicular claims. 

(1) When a vehicle used by the ARNG, 
or a POV operated by a member or 
employee of the ARNG, is involved in 
an incident under circumstances that 
make this subpart applicable to the 
disposition of administrative claims 
against the United States and results in 
personal injury, death, or property 
damage, and a remedy against the State, 
or its insurer is indicated, the 
responsible area claims authority will 
monitor the action against the State or 
its insurer and encourage direct 
settlement between the claimant and the 
State or its insurer. 

(2) Where the State is insured, direct 
contact with State or ARNG officials 
rather than the insurer is desirable. 
Regular procedures will be established 
and followed wherever possible. Such 
procedures should be agreed on by both 
local authorities and the appropriate 


claims authorities subject to 
concurrence by Commander, USARCS. 
Such procedures will be designed to 
ensure that local authorities and U.S. 
authorities do not issue conflicting 
instructions for processing claims and, 
whenever possible and in accordance 
with governing local and Federal law, a 
mutual arrangement for disposition of 
such claims as in paragraph (d) of this 
section is worked out. 

(3) Amounts recovered or recoverable 
by claimant from any insurer (other than 
claimant’s insurer who has obtained no 
subrogated interest against the United 
States) will be deducted from the 
amount otherwise payable. 

(d) Claims arising out of training 
activities of NG personnel. Contribution 
may be sought from the State involved 
where it has waived sovereign 
immunity or has private insurance that 
would cover the incident giving rise to 
the particular claim. Where the State 
involved rejects the request for 
contribution, the file will be forwarded 
to the Commander, USARCS. The 
Commander, USARCS, is authorized to 
enter into an agreement with a State, 
territory, or commonwealth to share 
settlement costs of claims generated by 
the ARNG personnel or activities of that 
political entity. 

§ 536.75 Claims not payable. 

Exclusions listed in paragraphs (a) 

through (1) of this section are based 


upon the wording of 28 U.S.C. 2680. 
The remainder are based either on 


. statute or court decisions. The 


interpretation of these exclusions is a 
Federal question to be decided under 
Federal law; for example, the tort of 
assault and battery listed in 28 U.S.C 
2680(h) should be interpreted in 
accordance with Federal common law 
principles, and where State law differs, 
the former will prevail. Where a claim 
is considered not payable under this 
paragraph, consult DA Pam 27-162. 
chapter 8 for other methods of handling. 
A claim is not payable under this 
subpart if it— 

(a) Is based upon an act or omission 
of an employee of the Government, 
exercising due care, in the execution of 
a statute or regulation, whether or not 
such statute or regulation is valid (28 
U.S.C. 2680(a)). Where no negligence on 
the part of any Government employee is 
shown, and the only ground for the 
claim is the contention that the same 
conduct by a private individual would 
be tortious, or that the statute or 
regulation authorizing the project was 
invalid, the sole question is the 
existence of the statute or regulation, 
not its validity. However, a claim 
should not be denied based solely on 
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this exception without the prior 
approval of the Commander, USARCS. 

BS) Is based upon the exercise or 
performance or the failure to exercise or 
perform a discretionary function or duty 
on the part of a Federal agency or an 
employee of the Gevernment, whether 
or not the discretion involved is abused 
(28 U.S.C. 2680{a)). A claim should not 
be denied solely because of this 
exception without the prior approval of 
the Commander, USARCS. 

(c) Arises out of the loss, miscarriage, 
or negligent transmission ofdetters or 
postal matter (28 U.S.C. 2680(b)). It 
should be noted that administrative 
settlement and payment of certain mail 
claims is authorized under subparts C 
and F. Further, a limited indemnity may 
be obtained through other channels for 
the loss or damage to registered, 
insured, and C.0.D. mail (39 U.S.C. 
5001, et seq.) (See DA Pam 27-162, 
paragraph 8-61). The exclusion may not 
be applicable where State law 
recognizes a cause of action for invasion 
of privacy. 

d) Arises with respect to the 
assessment or collection of any tax or 
customs duty, or the detention of any 
goods or merchandise by any customs or 
- other law-enforcement officer (28 U.S.C. 
2680(c)). Adequate remedies are 
available to anyone aggrieved by the 
application of the tax or customs laws 
of the United States (26 U.S.C. 6213), or 
the claimant may pay the tax and sue in 
the U.S. Claims Court or the appropriate 
U.S. District Court for a refund (28 
U.S.C. 1491 and 1346{a}{1)). Other 
remedies are also available for the loss 
or detention of goods or merchandise; 
for example, Tucker Act, bailment 
provisions of the MCA (chap. 3), or 
destruction of evidence for scientific 
analysis {AR 190-22, paragraph 3-8). 
With respect to the detention of goods 
by a law enforcement officer, this 
exception may apply to seizures in 
connection with an arrest. 

(e}) Is cognizable under the Suits in 
Admiralty Act {46 U.S.C. 740-752) or 
under the Public Vessels Act (46 U.S.C. 
781-790). To be cognizable under this 
exclusion, the tort must have a maritime 
situs and a maritime nexus, otherwise 
the tort is cognizable under the FTCA. 
Maritime claims may be considered 
under The Army Maritime Claims 
Settlement Act (10 U.S.C. 4801, et seq.) 
and subpart H, and they must be settled 
or suit filed within 2 years of accrual of 
claim. 

( Arises out of an act or omission of 
any employee of the Government in 
administering the provisions of the 
Trading With the Enemy Act (50 U.S.C. 
appendix 1-31; 28 U.S.C. 2680{e)}. That 
Act provides that the sole remedy of any 


person claiming money or other 
property held by the Alien Property 
Custodian is as provided by that Act. 
This exception should be broadly 
construed. 

(g) Is for damages caused by the 
imposition or establishment of a 
quarantine by the United States (28 
U.S.C. 2680(i)). Claims for failure to 
impose a quarantine or delay in 
enforcing a quarantine come within the 
discretionary function exclusion 
discussed in paragraph {b) of this 


section. 


(h) Arises out of an assault or battery 
(28 U.S.C. 2680(h)). 

(1) Often artful pleading is employed 
to create a cause of action in negligence, 
such as alleging negligent supervision; 
such does not create a separate cause of 
action as the exception bars a claim 
arising out of an assault and battery 
even though there may have been 
negligent supervision. Under the 1974 
amendment to 28 U.S.C. 2680(h), the 
activities of law enforcement officers 
that result in an assault or battery are 
removed from this exception and can 
create a cause of action. Such activities 
have accounted for most of the past 
claims and litigation involving the 
assault and battery exception. 

(2) Therefore, any claim alleging use 
of threatening or deadly force, 
especially by a law enforcement officer, 
must be thoroughly investigated to 
determine whether the nature, amount, 
and use of such force was justified 
under the circumstances. (See paragraph 
(i) of this section for definition of 
investigative or law enforcement 
officer). Also, section 2680(h) does not 
apply to a claim arising out of 
performance of medical, dental or 
related health care functions {10 U.S.C. 
1089(e}). 

(i) Arises out of false imprisonment, 


- false arrest, malicious prosecution or 


abuse of process (28 U.S.C. 2680(h)). 
This exception has universal 
applicability to tall acts of false 
imprisonment, false arrest, malicious 
prosecution, or abuse of process when 
committed by an employee of the 
United States in the scope of 
employment. However, by amendment 
to 28 U.S.C. 2680(h), this exception is 
not applicable on or after 16 March 1974 
to such actions when committed by an 
investigative or law enforcement officer 
of the United States who is empowered 
by law to execute searches, seize 
evidence, or make arrests for violations 
of Federal law (88 Stat. 50). Such 
employees are considered to include 
military police, but not post exchange 
detectives. Whether or not a Federal law 
enforcement officer is involved, the 
defenses of probable cause, 


reasonableness, and good faith are 
available, provided the arrest is 
otherwise lawful under State law. DA 
Pam 27-162, paragraph 8-8c, refers to 
certain claims based on unjust 
convictions. 

(j) Arises out of libel, slander, 
misrepresentation, or deceit (28 U.S.C. 
2680(h)). The misrepresentation 
exception has been broadly censtrued to 
include negligent as well as intentional 
misrepresentation. It has not been 
applied in situations involving negligent 
failure to perform some operational task 
or to convey information related to 
public safety independent of any 
secondary misstatement. Where an 
erroneous medical diagnosis is made, 
the exception does not apply because 
malpractice is the gravamen of the 
action and the misrepresentation 
incidental. Similarly, the 
misrepresentation exception was held 
not applicable where the United States 
sold bomb casings to a scrap dealer 
expressly warranting that they were safe 
and fit for scrap metal processing, and 
one of the casings exploded. Before this 
exception can be applied in the 
determination of an administrative tort 
claim, the claims investigation must 
consider the nature of the Government's 
acts or omissions, as well as the 
information upon which the claimant 
may have relied to his or her detriment. 

4 Arises out of interference with 
contract rights (28 U.S.C. 2680(h)). This 
exception includes both interference 
with existing contract rights and 
interference with prospective or 
executed contract rights or economic 
advantage. 

(1) Arises from the fiscal operations of 
the Department of the Treasury or from 
the regulation of the monetary system 
(28 U.S.C. 2680{i)). This exception 
includes all disbursing operations of the 
DA or other military services. However, 
such claims may be forwarded through 
Army, finance channels for 
consideration. 

(m) Arises out of the combat activities 
of the military or naval forces, or the 
Coast Guard, during time of war (28 
U.S.C. 2680(j)). “Combat activities” is 
defined in the glossary. 

(n) Arises in a foreign country (28 
U.S.C. 2680({k)). There is no clear 
delineation of what constitutes a foreign 
country. However, the exception has 
been heid applicable to claims arising in 
a leased military base in Newfoundland; 
in the American Embassy in Bangkok, 
Thailand; on Okinawa under the de 
facto sovereignty of the United States; 
on Kwajalein under the trusteeship of 
the United States; and to various 
occupied countries. {See subpart J and 


- DA Pam 27-162, paragraph 821, for 
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handling of certain claims arising in a 
foreign country.) Where the actionable 
negligence has occurred in the United 
States and only the consequences 
occurred in a foreign country, this 
exception has not been applied. 

(o) Arises from the activities of the 
Tennessee Valley Authority (28 U.S.C. 
2680(i) and 16 U.S.C. 831 et seq.). 

(p) Arises from the activities of the 
Panama Canal Commission (28 U.S.C. 
2680(m)). (See 76A Stat. 22 through 25, 
and 22 U.S.C. 3761.) Claims accruing 
after the effective date of the Panama 
Canal Treaty (1 October 1979) may be 
cognizable under either the FCA or the 
MCA. 

(q) Arises from the activities of a 
Federal land bank, a Federal 
intermediate credit bank, or bank for 
cooperatives (28 U.S.C. 2680{n)). 

(r) Is for the personal injury or death 
of a member of the Armed Forces of the 
United States incurred incident to 
service, or for damage to a member’s 
property incurred incident to service 
(Feres v. United States, 340 U.S. 135 
(1950)). (See § 536.25 and DA Pam 27- 
162, paragraphs 8-26 through 8-28.) 
Currently the most significant 
justification for the incident to service 
doctrine is the availability of alternative 
compensation systems, and the fear of 
disrupting the military command 
relationship. Other supportive factors 
often cited by the courts are the service 
member’s duty status, location, and 
receipt of military benefits at the time of 
the incident. 

(1) The exception applies to members 
of the Army, Navy, Air Force, Marine 
Corps, and Coast Guard, including the 
Reserve Components of the Armed 
Forces. (See 10 U.S.C. 261.) The 
exception also applies to service 
members on the Temporary Disability 
Retired List, on convalescent leave, and 
on the extended enlistment program; to 
service academy cadets; and to members 
of visiting forces in the United States 
under the SOFA between the parties to 
the North Atlantic Treaty or similar 
international agreements. 

(2) The incident to service doctrine 
has been extended to derivative claims 
where the directly injured party is a 
service member. Third party indemnity 
claims are barred. 

(s) Is for the personal injury or death 
of a Government employee for whom 
benefits are provided by the FECA (5 
U.S.C. 8101-8150). (See DA Pam 27— 
162, paragraph 8-25.) Who is a 
Government employee under the Act is 
defined in the Act itself (5 U.S.C. 8101), 
but the term is not limited to Federal 
Civil Service employees. The term 
“Government employee” can include 
certain ROTC cadets (5 U.S.C. 8140) and 


State or local law enfercemeiit officers 


engaged in apprehending a person for ~~ 
committing a crime against the United ~.. 


States (5 U.S.C. 8191), certain nurses, 
interns, or other health care personnel, 
for example, student nurses, (5 U.S.C. 
5351, 8144), and certain Army 
Community Service Volunteers (10 
U.S.C. 1588; AR 608-1). 

(1} This Act provides that benefits 
paid under this Act are exclusive and 
instead of all other liability of the 
United States, including that under a 
Federal tort liability statute (5 U.S.C. 
8116(c)). It extends to derivative claims, 
subsequent malpractice for treatment of 
a covered injury, injuries for which 
there is no scheduled compensation, 
and employee harassment claims for 
which other remedies are available (42 
U.S.C. 2000e). 

(2) Is from a federal civilian employee 
based on a allegation of a violation of 
some employment right or is otherwise 
one for which the rules governing 
federal civilian employment provide a 
comprehensive remedy. Such claims 
often allege emotional distress or 
psychological injury as a result of the 
alleged misconduct. Administrative 
remedies under the civil service 
regulations are the employee’s exclusive 
remedy. Bush v. Lucas 462 U.S. 367 
(1983). This exception does not bar 
third party indemnity claims. When 
there is doubt as to whether or not this 
exception applies, the claim should be 
forwarded through claims channels to 
the Commander, USARCS, for an 
opinion. 

(t) Is for the personal injury or death 
of an employee including 
nonappropriated fund employees, for 
whom benefits are provided by the 
Longshoremen’s and Harbor Workers’ 
Compensation Act (33 U.S.C. 901-950). 
An employee of a nonappropriated fund 
instrumentality is covered by the Act (5 
U.S.C. 8171). This is exclusive for 
covered employees, similar to that 
under the FECA. 

(u) Is for the personal injury or death 
of any employee for whom benefits are 
provided under any workmen’s 
compensation law if the premiums of 
the workmen’s compensation insurance 
are retrospectively rated and charged as 
an allowable, allocable expense to a 
cost-type contract. (See § 536.28 and DA 
Pam 27-162, paragraph 8-25.) If, in the 
opinion of an approval or settlement 
authority the claim should be 
considered payable (for example, the 
injuries did not result from a normal 
risk of employment or adequate 
compensation is not payable under 
workmen’s compensation laws), the file 
will be forwarded with 


recommendations through claims 


channels to the Commander, USARCS 


“who may authorize payment of an 


appropriate award. 

(v)"Is-for taking of property as by 
technical trespass.or overflight of 
aircraft and of a type contemplated by 
the Fifth Amendment to the U.S. ™~. 
Constitution, or otherwise constitutes 
ataking. (See paragraph 2c of AR 405- 
15 and DA Pam 27-162, paragraphs 8— 
46, 8-74, and 8-75.) 

(1) The Fifth Amendment to the U.S. 
Constitution provides in part“. . . 
nor shal! private property be taken for 
public use, without just compensation.” 

(2) Claims for takings without just 
compensation are action-able under the 
Tucker Act (28 U.S.C. 1346(a)(2) and 
1491, Appendix. A., 24 Stat. 505 
(1887)). Prior to referring a claimant to 
a Tucker Act remedy, the applicability 
of the procedures under AR 405-15 
should be considered by referral to 
appropriate Corps of Engineers 
authorities. (See DA Pam 27-162, 
paragraph 8-75.) 

(w) Is for damage from or by flood-or 
flood waters at any place (33 U.S.C. 
702c). This exception is broadly 
construed and includes multipurpose 
projects and all phases of construction 
and operation. 

(x) Is for damage to property or for - 
any death or personal injury occurring 
directly or indirectly as a result of the 
exercise of performance of, or failure to 
exercise or perform, any function or 
duty by any Federal agency or employee 
of the Government to carry out the 
provisions of the Federal Civil Defense 
Act of 1950 during the existence of a 
civil defense emergency (50 U.S.C. 
Appendix 2291-2297). 

(y) Is based solely upon a theory of 
absolute liability or liability without 
fault. Either a negligent or wrongful act 
is required by the FTCA, and some type 
of malfeasance or nonfeasance is 
required (Dalehite v. United States, 346 
U.S. 15 (1953); Laird v. Nelms, 406 U.S. 
797 (1972)). Thus, liability does not 
arise by virtue either of United States 
ownership of an inherently dangerous 
commodity or of engaging in extra- 
hazardous activity. 

(z) Is for patent or copyright 
infringement. (See AR 27-60). 

(aa) Claims for damage to property of 
a State, commonwealth, territory, or the 
District of Columbia caused by ARNG 
personnel engaged in training or duty 
under 32 U.S.C. 316, 502, 503, 504, or 
505 who are assigned to a unit 
maintained by that State, 
commonwealth, territory, or the District 
of Columbia will not be paid without 
the express approval of the Commander, 
USARCS. 
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(bb) Is for damage to property or for 
any death or personal injury arising out 
of the activities of any Federal agency or 
employee of the Government in carrying 
out the provisions of the Federal 
Disaster Relief Act of 1954 (P.L. 93-288, 
Sec. 403, 88 Stat. 143). The Act requires 
the local beneficiary (State or local 
government) to hold the Government 
harmless and to assume the defense of 
all claims arising from the removal of 
debris and wreckage from public or 
private property. 

(cc) Arises from activities that cima 
a nonjusticiable political question. The 
courts search for six factors, as follows, 
any one of which is grounds for 
dismissal: 

(1) A commitment of the issue to a 
coordinate branch of Government by the 
text of the Constitution. 

(2) A lack of judicially discoverable 
and manageable standards for resolving 
it. 

(3) The impossibility of deciding 
without a policy determination calling 
for non-judicial discretion. 

(4) The impossibility of undertaking 
independent resolution without 
expressing lack of respect for coordinate 
branches of Government. 

(5) An unusual need for 
unquestioning adherence to a political 
decision already made. 

(6) The potential for embarrassment 
from multiple pronouncements by 
various departments. on one question. 


§ 536.76 Claims under other laws and 
regulations. 

Any claim that may be settled under 
any exclusive or specific authorization 
discussed in DA Pam 27-162, chapter 8, 
will be settled under such authority in 
preference to settlement under this 
subpart. Guidance concerning 
application of this policy will be 
obtained from USARCS. 


§ 536.77 Procedures. 


(a) General. Unless inconsistent with 
the provisions of this subpart, the 
procedures for the investigation and 
processing of claims set forth in subpart 
B will be followed. 

(b) Claims arising out of tortious 
conduct by ARNG personnel defined in 
subpart 536.71(b)(1)(iii). 

(1) Notification and investigation. The 
procedures in §§ 536.97 and 536.98 will 
be followed in NG claims arising under 
the FTCA. 

(2) Claims against the U.S. 
Government received by agencies of the 
State. These claims will be 
expeditiously forwarded through the 
State adjutant general to the appropriate 
U.S. Army area claims office in whose 
geugraphic area the incident occurfed. 


(c) Statute of limitations. (1) To be 
settled under this subpart, a claim 
against the United States must be 
presented in writing to the appropriate 
Federal agency within 2 years of its 
accrual. 

(2) For statute of limitations purposes, 
a claim will be deemed to have been 
presented when the appropriate Federal 
agency (as defined in the glosssary) 
receives from a claimant or his or her 
duly authorized agent or legal 
representative, an executed SF 95 or 
written notification of an incident, 
together with a claim for money 
damages, in a sum certain, for damage 
to or loss of property or personal injury 
or death. For Federal tort claims arising 
out of activities of the NG. receipt ofa 
written claim by any full time officer or 
employee of the NG will be considered 
proper receipt. 

(3) A claim received by an official of 
the DOD will be transmitted without 
delay to the nearest Army claims 
processing office or area claims office. 
Inquiries concerning applicability of the 
statute of limitations to claims filed 
with the wrong Federal Agency will be 
referred to USARCS for resolution. 

(d) Claims within settlement authority 
of USARCS of the Attorney General. (1) 
A copy of each of the type of claims 
described below will be forwarded 
immediately to the Commander, 
USARCS. (Subsequent documents 
should be forwarded or added in 
accordance with § 536.22(b)(2).) 

(i) Claims that appear to be of a type 
that must be brought to the attention of 
the Attorney General in accordance with 
his or her regulations (28 CFR 14.6). 

(ii) A claim in which the demand 
exceeds $25,000 or the total amount of 
all claims, actual or potential, from a 
single incident exceeds $25,000 
$50,000. 

(2) USARCS is responsible for the 
monitoring and settlement of such 
claims and will be kept informed of the 
status of the investigation and 
processing thereof. Direct liaison and 
correspondence between USARCS and 
the field claims authority or investigator 
is authorized on all claims matters and 
assistance will be furnished as required. 

(e) Non-Army claims. Claims based on 
acts or omissions of employees of the 
United States, other than military and 
civilian personnel of the DA, civilian 
personnel of the DOD, and employees of 
nonappropriated fund activities of the 
DA will be transmitted forthwith to the 
nearest official of the employing agency; 
the claimant will be advised@of the 
referral. (See § 536.18(c) and (d) for 
further guidance when more than one 
Federal agency is involved.) 


(f) Acknowledgment of claim. (1) The 
claimant and his or her attorney will be 
kept informed by personal contact, 
telephonic contact, or mail of the receipt 
of his or her claim and the status of the 
claim. Formal acknowledgment of the 
claim in writing is required only where 
the claim is likely to result in litigation 
or is presented in an amount exceeding 
$15,000. In this event, the letter of 
acknowledgment will state the date of 
receipt of the claim by the first agency 
of the Army receiving the claim. 

(2) If it is reasonably clear to the office 
acknowledging alias that a claim filed 
under the FTCA is not cognizable 
thereunder; for example, it is a maritime 
claim under chapter 8, or it falls under 
subparts C or F, the acknowledgment 
will contain a statement advising the 
claimant of the statute under which his 
or her claim will be processed. If it is 
not clear which subpart applies, a 
statement to that effect will be made and 
the claimant will be promptly advised 
when a decision is made. However all 
potential maritime claims will be 

andled in accordance with 
§ 536.21(b)(5). 

(3) When a claim has been amended 
as set forth in § 536.20(f)(4), the 
amendment will be acknowledged in all 
cases. Also, the claimant will be 
informed that the amendment 
constitutes a new claim insofar as 
concerns the 6 months in which the DA 
is granted the authority to make a final 
disposition under 28 U.S.C. 2675(a) and 
the claimant’s option thereunder will 
not accrue until 6 months after the filing 
of the-amendment. 

(4) When a claim is improperly 
presented, is incomplete, or otherwise 
does not meet the requirements set forth 
in section 536.20(d), the claimant or his 
or her representative will be promptly 
informed in writing of the deficiencies 
and advised that a proper claim must be 
filed within the 2 year statute of 
limitations. 

(g) Investigation. Claims cognizable 
under this regulation will be 
investigated and processed on a priority 
basis in order that settlement if 
indicated may be accomplished within 
the 6 months prescribed by statute. 

(h) Advice to claimant. (1) A full 
explanation of claims procedures and of 
the rights of the claimant will be made 
to the extent necessitated by the amount 
and nature of the claim. 

(2) In a case where litigation is likely, 
or where this course of action is 
preferred by the claimant, and it appears 
to be a proper case for administrative 
settlement, the claimant will be advised 
as to the advantages of administrative 
settlement. If the claim is within the 
jurisdiction of a higher settlement 
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authority, the claim will be discussed 
with such authority prior to the 
furnishing of such advice. The claimant 
should be familiarized with all aspects 
of administrative settlement procedures 
inchading the administrative channels 
through which the claim must be 
processed for approval. He or she may 
be advised that administrative 
processing can result in more. 
expeditious processing, whereas 
litigation may take considerable time, 
particularly in jurisdictions with 
crowded dockets. 

(3) If appropriate, the claimant may be 
informed that a tentative settlement can 
be reached for any amount, but that 
awards in excess of $200,000 are subject 
to approval by the Attorney General. 
The claimant should be advised that 
administrative filing of the claim 
protects him or her under the statute of 
limitations for purpose of litigation and 
that a suit can be filed within 6 months 
after the date of mailing of notice of 
final denial by the DA, thus potentially 
allowing negotiations to continue 
indefinitely. An attorney representing a 
claimant should be advised of the 
limitations on fees for purposes of 
administrative settlement (20 percent) | 


and litigation (25 percent) and that there 


is no jury trial under the FTCA. 

(i) Notification to claimant of action 
on claim. 

(1) The filing of an administrative 
claim and its denial are prerequisite to 
filing suit. Any suit must be filed not 
later than 6 months after notification by 
certified or registered mail of the denial 
of the administrative claim. Failure of a 
settlement authority to take final action 
on a properly filed claim within 6 
months may be treated by the claimant 
as a final denial for the purposes of 
filing suit. If the claimant has provided 
insufficient documentation to permit 
evaluation of the claim, written notice 
should be given to this effect. Since 
administrative settlements are a 
voluntary process, the preferred method 
of negotiating is to attempt to exchange 
information on an open basis. 

(2) Upon final denial of a claim, or 
upon rejection by claimant of a partial 
allowance, if further efforts to reach a 
settlement are not considered feasible 
(§ 536.21(b)(1)), the settlement authority 
will inform the claimant of the action on 
his or her claim by certified or 
registered mail. Notification will be 
made as set forth in § 536.37(b). A copy 
of this notification will be furnished to 
Litigation Division, OTJAG, and the 
Commander, USARCS. In all medical 
malpractice cases, a copy will be 
furnished to the Consultation Case 
Review Branch (CCRB), Office of the 


Surgeon Command and the SJA, Health 
Services Command. 

(3) If a claim has been presented to 
the DA and, also, to other Federal 
agencies, without any notification to the 
DA of this fact, final action taken by the 
DA prior to that of any other agency is 
conclusive on a claim presented to other 
agencies unless another agency decides 
to take further action to settle the claim. 
Such agency may treat the matter as a 
reconsideration under 28 CFR 14.9(b) 
unless suit has been filed. (See 
§ 536.82.) The foregoing applies 
likewise to Army claims in which 
another Federal Agency has taken final 
action. 

(4) If, after final denial by another 
agency, a claim is filed with the Army, 
the new submission will not toll the 6 
months limitation for filing suit unless 
the DA treats the second submission as 
a request for reconsideration under 
§ 536.82. 

(5) In those cases where claimants 
exercise their option under 28 U.S.C. 
2675fa) and file suit after six months but 
before final agency action, a formal 
denial notice will be sent to the. 
claimant promptly upon notification of 
the suit unless the Assistant United 
States Attorney responsible for litigation 
-of the suit expressly requests that such 
action not be taken. 


§ 536.78 Payment of claims. 


(a) Awards of $2,500 or less. Awards 
of $2,500 or less are paid from the 
claims appropriation. For procedures, 
see §§ 536.32 through 536.35. An 
explanation of various claims 
appropriations to be used is in § 536.34. 

(b) Awards in excess of $2,500. 
Payment of awards in excess of $2,500 
will be accomplished by forwarding the 
documents listed in § 536 35(b) to the 
Claims Division, GAO, 441 G’Street, 
NW., Washington, DC 20548. When an 
award is in excess of $25,000, evidence 
that the award has been approved by the 
Attorney General or designee is also 
required. (For procedures, see §§ 536.32 
through 536.35.) 

(c) Attorney as payee. If a claimant is 
represented by an attorney, both the . 
claimant and the attorney will be 
designated as “‘payees” on the voucher — 
(SF 1145) and the check will be 
delivered to the attorney whose address 
appears on the voucher. 

({d) Broker as payee. If the settlement 
requires the purchase of an annuity and 
establishment of a reversionary trust, 
the broker may be named as payee and 
required to dispose of the amount paid 
as set forth in the settlement agreement. 

(e) Attorneys fees. Attorneys’ fees are 


- limited by 28 U.S.C. 2678 to not more 


than 20 percent of any award, 
compromise, or settlement. 


§536.79 Acceptance of award. 


The acceptance by the claimant of an 
award, compromise, or settlement made 
pursuant to this subpart will be final 
and conclusive for all purposes and will 
constitute a complete release of ary 
claim against the United States and 
against the military or civilian 
personnel of the DA, or civilian 
employees of the DOD whose act or 
omission gave rise to the claim by 
reasons of the same subject matter. (See 
§ 536.32 on preparing a settlement 
agreement.) 


§ 536.80 Delegation of authority. 

(a) Settlement authority. (1) Subject to 
the approval of the Attorney General for 
payments in excess of $200,000 in a 
single claim or where the total value of 
all claims and potential claims arising 
out of a single incident exceeds 
$200,000 or as otherwise required (see 
§ 536.81), the following are delegated 
authority to settle (i.e. pay in full, pay 
in part or deny) and make final offers on 
claims under this subpart: 

(i) TJAG. 

(ii) TAJAG. 

(iii) The Commander, USARCS or 
designees. 

(2) Unless the Cleaistinietidhne USARCS 
alters the delegation, heads of area 
claims offices or their designated claims 
Judge Advocates/claims attorneys are 
delegated authority to approve and pay 
in full or in part, to disapprove, and to 
make final offers on claims presented 
for $25,000 or less. These offices are 
also authorized te approve and pay, 
regardless of the amount claimed, an 
agreed award of $25,000 or less, 
provided that the total value of all 
claims and potential claims arising out 
of a single incident does not exceed _ 
$50,000. 

(3) Notice of disapproval or final offer 
issued by an authority listed in 
paragraph (a) (1) and (2) of this section 
will be in-accordance with §§ 536.5(f) 
and 536.37 and must be accompanied 
by an explanation that the claimant may 
submit a written request for 
reconsideration (§ 536.82), in lieu of 
filing suit, to the Commander, USARCS 
(through the office issuing the 
disapproval or final offer) provided that 
the request is received prior to the 
expiration of the 6-month period 
provided in 28 U.S.C. 2401(b). Once 
received, the claimant will be advised in 
writing that the request will suspend the 
option to bring suit under 28 U.S.C. 
2675(a) for 6 months from the date the 
request was received. 
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(4) Heads of claims processing offices 
with approval authority are delegated 
authority to approve and pay, in full or - 
in part, claims presented for $5,000 or 
less and to compromise and pay, 
regardless of the amount claimed, an 


agreed award of $5,000 or less, provided 


that the total value of all claims and 
potential claims arising out of a single 
incident does not exceed $25,000 and 
that the claimant agrees to accept the 
award in full satisfaction of the claim. 

(b) Office code. Authority delegated 
by this paragraph will not be exercised 
unless the claims settlement or approval 
authority has been assigned an office 
code. 


§536.81 Consultation with the Department 
of Justice. 

~ (a) Consultation with the Department 
of Justice is required when, in the 
opinion of the Federal agency— 

(1) A new precedent or a new point 
of law is involved; 

(2) A question of policy is or may be 
involved; 

(3) The United States is or may be 
entitled to indemnity or contribution 
from a third party, and the agency is 
unable to adjust the third party claim; 

(4).The total amount to be paid in all 
claims or potential claims arising out of 
the same transaction will or may exceed 
$200,000; | 

(5) For any reason, the compromise of 
a particular claim, as a practical matter, 
will control the disposition of actual or 
potential claims arising out of a single 
incident in which the amount to be paid 
may exceed $25,000 to $200,000; or 

(6) Where the United States, an 
employee, agent, or cost-plus contractor 
is involved in litigation based on a 
claim arising out of the same 
transaction. 

(b) Claims requiring consultation 
with, or approval by the Department of 
Justice will be forwarded to the 
Commander, USARCS. The Commander 
will refer such claims to the Assistant 
Attorney General, Civil Division, 
Department of Justice in accordance 
with section 14.7, Attorney. General 
Regulations. (See DA Pam 27-162, 
appendix H.) 


§ 536.82 Reconsideration. 

(a) Original approval or settlement 
authority. 

(1) Reconsideration. An original 
approval or settlement authority may . 
reconsider the denial of or final offer on 
a claim under the FTCA upon request of 
the.claimant, the claimant’s authorized 
agent, or the claimant’s legal 
representative. 

(2) Settlement correction. An original 
approval or settlement authority may 


reopen and correct his or her action on 
a claim that was previously settled in 
whole or in part (even where a 
settlement agreement has been 
executed) when an error contrary to the 
mutual understanding of the parties is 
discovered in the original action (e.g., a 
claim is settled for $15,000 but the 
settlement agreement was typed to read 
$1,500 and the error is not discovered - 
until the file is being prepared for 
payment). If appropriate, a corrected 
payment will be made. The approval or 
settlement authority will reopen his or 
her action on a claim when he or she 
has reason to believe that a settlement 
was obtained by means of fraud by the 
claimant (or claimant’s authorized agent 
or legal representative) and, if 
substantiated, will correct his or her 
action. The basis for any correction of 
an action will be stated in a 
memorandum which will be included in 
the file. 

(b) A successor approval or settlement 
authority. 

(1) Reconsideration. A successor 
approval or settlement authority may 
reconsider the denial of or final offer in 
a claim under the FTCA upon request of 
the claimant, the claimant’s authorized 
agent, or the claimant’s legal 
representative, only on the basis of 
fraud, substantial new evidence, errors 
in calculation or mistake 
(misinterpretation) of law. 

(2) Settlement correction. A successor 
approval or settlement authority may 
reopen and cerrect a predecessor’s 
action on a claim which was previously 
settled in whole or in part for the same 
reasons as an original authority, as 
stated above. 

(c) All requests for reconsideration of 
a denial or final offer by a command 
claims service or area claims office in 
which full relief is not granted will be 
forwarded to the Commander, USARCS 
for action, with any additional 
investigative material and legal analysis 
generated by the request. 

(d) A request for reconsideration 
should indicate fully the legal or factual 


_ basis asserted as grounds for relief. 


Following completion of any 
investigation or other action deemed 
necessary for an informed disposition of 
the request, the approval or settlement 
authority will reconsider the claim and 
attempt to settle it by granting such 
relief as may appear warranted. When 
further settlement efforts appear 
unwarranted, the entire file with a 
memorandum of opinion will be 
referred through claims channels as 
outlined in § 536.31. If a higher claims 
authority is unable to grant the relief 
requested, he or she will forward the 
claim with the recommendation to the 


Commander, USARCS, and inform the 
claimant of such reference. 

fe) A request for reconsideration must 
be filed prior to the commencement of 
suit and prior to the expiration of the 6- 
month period provided in 28 U.S.C. 
2401(b). Upon timely filing, the 
appropriate authority will have 6 
months from the date of filing in which 
to make a final disposition of the 
request, and the claimant’s option under 
28 U.S.C. 2675{(a) will not accrue until 
6 months after the filing of the request. 
The action on the request will be 
effected as set forth in § 536.77(i). 

(f) Action upon a request for 
reconsideration by the appropriate 
authority (either affirming the prior 
action or granting full or partial relief) 
constitutes final administrative 
disposition of a claim. No further 
requests for reconsideration will be 
allowed except on the basis of fraud. 
Attempted further requests for 
reconsideration on other grounds will 
not toll the 6-month period provided in 
28 U.S.C. 2401(b). 


Subpart E—Claims Involving 
Government Vehicles and Property Not 
Cognizable Under Other Law 


§ 536.83 Statutory authority. 

The statutory authority for this 
subpart is contained in the act of 9 
October 1962 (76 Stat. 767, 10 U.S.C. 
2737). This statute is commonly called 
the “‘Nonscope Claims Act.” For the 
purposes of this subpart, a Government 
installation is a facility having fixed 
boundaries owned or controlled by the 
Government, and a vehicle includes 
every description of carriage or other 
artificial contrivance used, or capable of 
being used, as a means of transportation 
on land (1 U.S.C. 4). 


§ 536.84 Scope. 

(a) This subpart prescribes the 
substantive bases and special 
procedural requirements for the 
administrative settlement and payment, 
in an amount not more than $1,000, of 
any claim against the United States not 
cognizable under any other provision of 
law for damage or loss of property, or 
for personal injury or death caused by 
a member or employee of the DA 
incident to the use of a U.S. vehicle at 
any location or incident to the use of 
other U.S. property on a Government 
installation. 

(b) Any claim in which there appears 
to be a disputed issue relating to 
whether the employee was.acting within | 
the scope of employment will be 
considered under subparts C, D, and F 
of this part. Only when all parties, to 
include an insurer, agree that there is no 
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“in scope” issue will this subpart be 
used. 
§ 536.85 Claims payable. 

(a) General. A claim for personal 
injury, death, or damage or loss of 
property, real or personal, is payable . 
under this subpart when— 

(1) Caused by the act or omission, 
negligent, wrongful, or otherwise 
involving fault of a member of the DA 
or the ARNG, or a civilian employee of 
the DA or the ARNG— 

(i) Incident to the use of a vehicle of 
the United States at any place. 

(ii) Incident to the use of any other 
property of the United States on a 

Government installation. ~ 
' (2) The claim may not be settled 
- under any other claims statute and 
claims regulation available to the DA for 
the administrative settlement of claims. 

(3) The claim has been determined to 
be meritorious, and the approval or 
settlement authority has obtained a 
settlement agreement in an amount not 
in excess of $1,000 in full satisfaction of 
the claim prior to approval of the claim 
for payment. 

(b) Personal i injury or death. A claim 
for personal injury or death is allowable 
only for the cost of reasonable medical, 
hospital, or burial expenses actually 
incurred and not otherwise furnished or 
paid by the United States. 

(c) Property loss or damage. A claim 
for damage or loss of property is 
allowable only for the cost of reasonable 
repairs or value at time of loss, 
whichever is less. 


§ 536.86 Ciaims not payable. 

(a) A claim is not allowable under this 
sub that— 

(1) Results wholly or partly from the 
negligent or wrongful act of the claimant 
or his or her agent or employee. The 
doctrine of comparative negligence is 
not applicable. 

(2) Is for medical, hospital, and burial 
expenses furnished or paid by the 
United States. 

(3) Is for any element of damage 
pertaining to personal injuries or death 
other than provided in § 536.85(b). All 
other items of damage; for example, 
compensation for loss of earnings and 
services, diminution of earning 
capacity, anticipated medical expenses, 
physical disfigurement, and pain and 
suffering are not payable. 

(4) Is for less ofc use of property or for 
the cost of a substitute property; for 
example, a rental. 

(5) Is legally recoverable by claimant 
under an indemnifying law or 
indemnity contract. If the claim is 
legally recoverable in part, that part 
recoverable by the claimant is not 
payable. 


(6) Is a subrogated claim. 

(b) Examples of claims not allowable 
under this subpart are as follows: 

(1) The claimant has collision 
insurance covering his or her 
automobile with a deductible amount of 
$100. While the claimant is sitting in 
the vehicle, which is properly parked, it 
is struck from the rear by an Army truck 
operated by a DA civilian who had 
misappropriated the Government 
vehicle. The claimant sustains personal 
injuries requiring hospitalization for 6 
weeks during which actual medical and 
hospital expenses are incurred in the 
amount of $1,200. He or she has no 
medical or hospitalization insurance. 
The damage to the vehicle totals $300. 
The claimant’s insurance carrier 
reimburses him or her $200 for the 
vehicle damage and becomes subrogated 
in that amount under the policy terms. 
The claimant files a claim in the amount 
of $1,560, alleging $300 for property 
damage to the automobile and $1,200 
for medical and hospital expenses. The 
claim is allowable in the total amount 
of $1,000, consisting of $100, the 
insurance deductible for property 
damage, and $900 of the medical and 
hospital expenses. The amount claimed 
for medical and hospital expenses and 
for property damage merely constitutes 
separable interests in a single claim that 
may not be allowed in an amount in 
excess of $1,000 under this subpart. The 
claimant’s insurer is not a proper party 
claimant, and no payment is allowable 
for the insurer’s su d interest. 

(2) Claimant has medical and 
hospitalization insurance that entitles 
him or her to reimbursement of up to 
$500 for the reasonable cost of medical 
and hospital expenses incurred for 
personal injuries. While visiting at an 
Army installation the claimant is 
wounded by the negligent e of 
a Government issue caliber .45 pistol by 
a soldier who had stolen the weapon. 
The claimant is hospitalized at a 
civilian hospital and has incurred 
medical and hospital expenses of $750. 
The claimant may be paid $250, the 
amount allowable for reasonable 
medical and hospital expenses actually 
incurred after deduction of $500 legally 
recoverable by him or her under the 
insurance policy. 


§ 536.87 When claim must be presented. 
A claim may be settled under this 

regulation only if it is presented in 

writing within 2 years after it accrues. 


§536.88 Procedures. 

So far as not inconsistent with this 
part, the procedures for the 
investigation and processing of claims 
contained in subpart B will be followed. 


§ 536.89 Settlement agreement. 

A claim may not be paid under this 
part unless the amount tendered is 
accepted by the claimant in full 
satisfaction. A settlement agreement is 
required before payment. (See § 536.32.) 


§ 536.90 Delegation of authority. 

(a) Settlement authority. The 
following are delegated authority to pay 
up to $1,000 in settlement of claims and 
to disapprove claims presented in any 
amount under this subpart: 

(1) TJAG. 

(2) TAJAG. 

(3) The Commander, USARCS, or his 
designees. 

(4) The SJA or chief of the command 
claims service of the following 
commands: 

(i) USAREUR. 

(ii) Eighth U.S. Army, Korea. 

(iii) WESTCOM. 

(iv) USARSO. 

(5) Area claims offices. 

(b) Approval authority. Claims 
processing offices with approval 
authority are delegated authority to 


~ approve and pay, in full or in part, 


claims presented for $1,000 or less and 
to compromise and pay, regardless of 
amount claimed, an agreed award of 
$1,000 or less. 

(c) Exercise of authority. Authority 
delegated by this paragraph will not be 
exercised unless the claims settlement 
or approval authority has been assigned 
an office.code. 


§536.91 Reconsideration. 


(a) An original approval or settlement 
authority may reconsider the quantum 
of a claim upon request of the claimant 
or someone acting in his behalf. In the 
absence of such a request, an approval 
or settlement authority may on his er 
her own initiative reconsider the 
quantum of a claim. Reconsideration 
may occur even in a claim that was 
previously disapproved in whole or in 
part (even though a settlement 
agreement has been executed) when it 
appears that his or her original action 
was incorrect in law or fact based on the 
evidence of record at the time of the 
action or subsequently received. If he or 


_. she determines that the original action 


was incorrect, he or she will modify the 
action and, if appropriate, make a 


- supplemental payment: If the original 


action is determined correct, the 
claimant will be so notified. The basis 
for either action will be stated in a 
memorandum included in the file. 

(b) An approval or settlement 
authority may reconsider the 
applicability of this subpart to a claim 
upon request of the claimant or 
someone acting in his behalf, or on his 
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or her own initiative. Such 
reconsideration may occur even though 
all parties had previously agreed per 

§ 536.84 when it appears that this 
agreement was incorrect in law or fact 
based on the evidence of record at the 
time of the agreement or subsequently 
received. If he or she determines the 
agreement to be incorrect, the claim will 
be reprocessed under the applicable 
subpart of this part. If he or she 
determines the agreement to have been 
correct, that is, that this subpart is 
applicable, he or she will so advise the 
claimant. This advice will include 
reference to any appeal or judicial 
remedies available under the subpart 
which the claimant alleges the claim 
should be processed under. 

(c) A successor or higher approval or 
settlement authority may also 
reconsider the original action on a claim 
under paragraph {a) or (b) of this 
section, but only on the basis of fraud, 
substantial new evidence, errors in 
calculation, or mistake 
(misinterpretation) of law. 

(d) A request for reconsideration 
should indicate fully the legal or factual 
basis asserted as grounds for relief. 


Subpart F—Ciaims Arising From 
Activities of the Army National Guard 


§536.92 Statutory authority. 

(a) The statutory authority for this 
subpart is contained in the Act of 13 
September 1960 (74 Stat. 878, 32 U.S.C. 
715), commonly referred to as the 
“National Guard Claims Act’ as 
amended by Pub. L. 90-486, 13 August 
1968, (82 Stat. 756), Pub. L. 90-525, 26 
September 1968 (82 Stat. 877), Pub. L. 
901-312, 8 July 1970 (84 Stat. 412), and 
Pub. L. 93-336, 8 July 1974, and the Act 
of 8 September 1961 (75 Stat. 488, 10 
U.S.C. 2736) as amended by Pub. L. 90— 
521, 26 September 1968 (82 Stat. 874) 
and as amended by Pub. L. 98564, 20 
October 1984. 

(b) For purposes of this subpart, the 
following terminology applies: 

(1) ARNG personnel. A member of the 
ARNG engaged in training or duty under 
32 U.S.C. sec 316, 502, 503, 504, 505, or 
- 709. 

(2) Claimant. An individual, 
partnership, association, corporation, 
country, State, commonwealth, territory, 
or a political subdivision thereof, or the 
‘District of Columbia presenting a claim 
and meeting the conditions set forth in 
§ 536.20. The term does not include the 
U.S. Government, any of its 
instrumentalities, except as prescribed 
by statute, or a State, commonwealth, 
territory, or the District of Columbia, 
which maintains the unit to which the © 
ARNG personne] causing the injury or 


damage are assigned. This exclusion 
does not ordinarily apply to a unit of 
local government that does not control 
the ARNG organization involved. As a 
general rule, a claim by a unit of jocal 
government other than a State, 
commonwealth, or territory will be 
entertained unless the item claimed to 
be damaged or lost was procured or 


’ maintained by State, commonwealth, or 


territorial funds. 


(3) State. As used in this subpart the 
term “‘state” includes selfgoverning 
commonwealths and territories of the 
United States; for example, Puerto Rico 
and the Virgin Islands. 


§536.93 Scope. 


(a) This subpart is applicable in all 
places and sets forth the procedures to 
be followed in the settlement and 
payment of claims for death, personal 
injury, or damage, loss, or destruction of 
property caused by— 

(1) Members or employees of the 
ARNG. ; 


(2) Noncomhat activities of the ARNG 
when engaged in training or duty under 
32 U.S.C. sec. 316, 502, 503, 504, 505, 
or 709, provided such claim is not for 
personal injury or death of a member of 
the Armed Forces or Coast Guard. 

(3) An employee whose injury or 
death is incident to service. 

(b) A claimant dissatisfied with an 
administrative settlement under this 
subpart as the result of activities of the 
NG of a State, Commonwealth, or 
Territory is not entitled to judicial relief 
in an action against the United States. 
Whether he or she has a legal cause of 
action or may file an administrative 
claim against such political entity 
depends upon controlling local law. 

(c) Claims arising out of the activities 
of the ARNG when performing duties at 
the call of the governor of a State 
maintaining the unit are not cognizable 
under this subpart or any other law, 
regulation, or appropriation available to 
the Army for the payment of claims. 
Such claims should be returned or 
referred to the authorities of the State, 
for whatever action they choose to take 
and claimants should be informed of the 
return or referral. Care should be taken 
to determine the status of the unit; 
members at the time the claims incident 
occurred, particularly in civil 
emergencies as units called by the 
governor, are sometimes “‘federalized”’ 
during the call-up. If the unit was 
federalized at the time the claims 
incident occurred, the claim will be 
cognizable under subparts C, D and F or 
other subparts pertaining to the Active 
Army. 


§536.94 Claims payable. 
(a) Tort claims. All claims for 


personal injuries, death, or damage to or 


loss of real or personal property, arising 
out of incidents occurring on or after 29 
December 1981 based on negligent or 
wrongful acts or omissions, of ARNG 
personnel activity within the scope of 
employment, with the United States 
while engaged in training or duty under 
32 U.S.C. Sections 316, 502, 503, 504, 
505, or 709 will be processed under the 
FTCA (subpart D). Such claims arising 
before 29 December 1981 will, except as 
modified herein, be processed and 
settled in accordance with the 
provisions of subpart C. 

(b) Noncombat activities. A claim 
incident to the noncombat activities of 
the ARNG while engaged in duty or 
training under 32 U.S.C. Sections 316, 
502, 503, 504, 505, or 709 may be settled 
under this subpart. 

(c) Subrogated claims. Subrogated 
claims will be processed as prescribed 
in § 536.20{b). 

(d) Advance payments. Advance 
payments in partial settlement of 
meritorious claims to alleviate 
immediate hardship are authorized as 
provided in subpart B, small claims. 


§536.95 Claims not payable. 

The type of claims listed in § 536.51, 
as not payable are also not payable 
under this subpart. 


§536.96 Ctiaims under other subparts. 

(a) Claims within the scope of this 
subpart that are also cognizable under 
subparts, D, H, J or K will be considered 
initially under the latter. 

(b) This subpart does not apply to any 
claim that may be settled under an 
exclusive or specific authorization listed 
in DA Pam 27-162, chapter 8 (see 
§ 536.76). 


§ 536.97 Notification of incident. 

Except where claims are regularly 
paid from State sources; for example, 
insurance, court of claims, and 
legislative committee, the appropriate 
adjutant general will ensure that each 
incident of the type enumerated in 
§ 536.15 is reported immediately by the 
most expeditious means to the area 
claims office in whose geographic area 
the incident occurs or to a claims 
processing office designated by the area 
claims office. The report will contain 
the following information: 

(a} Date of incident. 

(b) Place of incident. 

(c) Nature of incident. 

(d) Names and organizations of ARNG 
personnel involved. 

(e) Names of potential claimants. 

(f) A brief description of any damage, 
loss, or destruction of private property 
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and any injuries or death of potential 
claimants. 


§536.98 Investigation. 

(a) When required. An investigation is 
required as‘indicated in § 536.15 except 
when claims are regularly paid by local 
sources. 


(b) By whom made. Area offices, or 
claims processing offices designated by 
them, are responsible for the 
investigation of claims occurring within 
their assigned geographic areas. The 
state adjutant general will designate an 
official or office as point of contact for 
Army claims personnel and will furnish 
necessary personnel to conduct or assist 
in investigations subject to the 
availability of funds and personnel. (See 
§ 536.7(h)). The use’ of ARNG personnel 
when available, is authorized. Attention 
is directed to § 536.19(b) that requires 
the use of information from other 
investigations made previously, 
particularly military and civilian police 
reports, reports of survey, line of duty 
investigations, and collateral air.crash 
investigations. 

(c) Conduct of investigation. The 
investigation will be conducted in 
accordance with subpart B, except that 
a sample scope of employment format 
will be added, together with a copy of 
the orders authorizing the performance 
of duty by the tortfeasor. Also, where a 
State has waived immunity or has some 
other means for paying claims, as 
through legislative committee or 
insurance, the claims officer’s report 
will contain a statement as to the nature 
of the remedy against the State, the 
_ extent of insurance coverage, and the 
status of any claim made. If there is no 
remedy against the State and no 
insurance coverage, the claims officer’s 
report will so indicate. If a regular 
procedure has been established for the 
processing of claims for a particular 
jurisdiction as by agreement between 
local authorities and an appropriate 
Army headquarters or USARCS, this 
requirement is waived. Finally, injury 
should be made as to any existing or 
anticipated claim or lawsuit against or 
by the driver of the ARNG vehicle or 
insurer. If a claim or lawsuit has been 
filed, further inquiry should be made as 
to probable outcome. This could be 
accomplished by discussion with the 
driver and an examination of the 
driver’s insurance policy, which, if 
obtained, should be included in the file. 


§ 536.99 Claims in which there is a State 
source of recovery. 


Where there is a remedy against the 
State, as a result of either waiver of 
sovereign immunity or liability 


insurance cee the following 
Whee 

(a) Where apply State is insured, direct 
contact with State or ARNG officials 
rather than the insurer is desirable. 
Regular procedures will be established 
and followed wherever possible. Such 
procedures should:be agreed on by both 
local authorities and the appropriate 
claims authorities subject to 
concurrence by Commander, USARCS. 
Such procedures will be designed to 
ensure that local authorities and U.S. 
authorities do not issue conflicting 
instructions for processing claims, and 
whenever possible, and in accordance 
with governing local and Federal law, a 
mutual arrangement for disposition of 
such claims as in paragraph (c) of this 
section is worked out: Amounts 
recovered or recoverable by claimant 
from any insurer (other than claimant’s 
insurer who has obtained no subrogated 
interest against the United States) will 
be deducted from the amount otherwise 


able. 
Paya If there is a remedy against the 


_ State or its insurer, the claimant may be 


advised of that remedy. If the payment 
by the State or its insurer does not fully 
compensate claimant, an additional 
payment may be made. If liability is 
clear and claimant settles with the State 
or its insurer for less than the maximum 


“amount recoverable, the difference 


between the maximum amount | 
recoverable and the settlement normally 
will be deducted from the payment by . 
the United States. 

(c) If the State or its insurer desires to 
pay less than their maximum 
jurisdiction or policy limit on a basis of 
50 percent or more of the actual value 
of the entire claim, any payment made 
by the United States must be made 
directly to the claimant. This can be 
accomplished by either having the 
United States pay the entire claim and 
have the State or its insurer reimburse 
its portion to the United States, or by 
having each party pay its agreed share’ 
directly to the claimant. If the State or 
its insurer desires to pay less than 50 
percent of the actual value of the claim, 
the procedure set forth in paragraph (d) 
of this section will be followed. 

(d) If there is a remedy against the 
State and the State refuses to make 
payment, or there is insurance coverage 
and the claimant has filed an 
administrative claim against the United 
States, forward file with Tort Claim 
memorandum to the Commander, 
USARCS; include information on the 
status of any judicial or administrative 
action the claimant has taken against the 
State or its insurer. The Commander, 
USARCS will determine whether the 
claimant will be required to exhaust his 


or her remedy against the State or its 
insurer, or whether the claim against the 
United States can be settled without 
such requirement. If the Commander, 
USARCS, determines to follow the latter 
course of action, he or she will also 
determine whether an assignment of the 
claim against the State or its insurer will 
be obtained and whether recovery 
action will be taken. The State or its 
insurer will be given appropriate 
notification in accordance with State 
law necessary to obtain contribution of 


indemnification. 


§ 536.100. Claims against the ARNG 
tortfeasor individually. 


The procedures set forth in § 536.29 
are applicable. With respect to claims 
arising before 29 December 1981, an 
ARNG driver acting pursuant to the 
authorities cited in § 536.94(a) is not 
protected by the provisions of the: 
Drivers Act (28 U.S.C. 2670(b)); the 
driver may be sued individually in State 
court. When this situation occurs, it 
should be monitored closely by ARNG 
authorities. If possible an early 
determination will be made as to 


.whether any private insurance of the 


ARNG tortfeasor is applicable. Where 
such insurance is applicable and the 
claim against the United States has _ 
doubtful validity, final actions will be 
withheld pending resolution of the 
demand against the NG tortfeasor. If, in 
the opinion of the claims approving or 
settlement authority, such insurance is 
applicable and the claim against the 
United States is payable in full or in a 
reduced amount, settlement efforts will 
be made either together with the insurer 
or singly by the United States as in 

§ 536.99(b). Any settlement will not 
include amounts recovered or 
recoverable as in § 536.28. If the 
insurance is not applicable, settlement 
or disapproval action will proceed 
without further delay. 


§ 536.101 When claims must be presented. 


A claim may be settled under this 
subpart only if presented in writing 
within 2 years after it accrues, except 
that if it accrues in time of war or armed 
conflict, or if war or armed conflict 
intervenes within 2 years after it 
accrues, and if good cause is shown, the 
claim may be presented not later than 2 
years after war or armed conflict is 
terminated. As used in this paragraph, 
war or armed conflict is one in which 
any Armed Force of the United States is 
engaged. The dates of commencement 
and termination of an armed conflict 
must be established by concurrent 
resolution of Congress or by 
determination of the President. 
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§ 536.102 Where claims must be 
presented. 

_ Aclaim must be presented to the 
appropriate Federal agency. - 
Presentment of a written claim to any 
full time officer or employee of the NG 
will be considered a receipt. However, 
the statute of limitations is tolled if a 
claim_is filed with a State agency, the 
claim purports to be under the NGCA 
and it is forwarded to the Army within 
6 months, or the claimant makes inquiry 
of the Army concerning the claim 
within 6 months. If a claim is received 
by a DA official who is not a claims 
approval or settlement authority under 
this regulation, the claim wili be 
transmitted without delay to the nearest 
approval or settlement authority. 


§ 536.103 Procedures. 

(a) The form of a claim under this Act 
will be as described in § 536.20(d) and 
(e). 
(b) So far as they are not inconsistent 
with this subpart, the procedures set 
. forth in subpart B, settlement 
procedures, will be followed in 
processing a claim under this subpart. 

(c) The following provisions of 
subpart C are applicable to claims under 
this subpart and are hereby incorporated 
by the following references: 

(1) Applicable law (§ 536.55). 

(2) Determination of quantum 
(§ 536.56 through § 536.59). 

(3) Delegation of authority (§ 536.61). 

(4) Claims over $100,000 (§ 536.62). 

(5) Settlement procedures (§ 537.63). 

(6) Action on appeal (§ 536.64). 

(7) Attorney fees (§ 536.66). 


§ 536.104 Settlement agreement. 
Procedures concerning settlement 
agreements will be in accordance with 
§ 536.32, except that the agreement will 
be modified to include a State and its 
NG in most cases. A copy of the 
agreement will be furnished to State 
authorities and the individual tortfeasor. 


Subpart G—Claims Under Status of 
Forces and Other International 
Agreements 


General 


§ 536.105 Statutory authority. 

The authority for this subpart is 
contained in the following: 

(a) 10 U.S.C. 2734a as amended, 
concerning claims arising overseas 
under international agreements. 

(b) 10 U.S.C. 2734b, as amended, 
concerning claims arising under 
international agreements in this 
country. 

(c) 10 U.S.C. 2735. 

(d) 10 U.S.C. 2736, as amended, 
providing for advance payment of 
certain claims. 


Claims Arising in the United States 
§ 536.106 Scope. 

(a) This subpart provides procedures 
and defines responsibilities for the 
investigation, processing, and 
settlement of claims arising out of acts 
or omissions of members of a foreign 
military force or civilian component 
present in the United States, or a 
territory, commonwealth, or possession 
thereof under the provisions of 
reciprocal international agreements, 
which contain claims settlement 
provisions applicable to claims arising 
in the United States, such as Article VIII 
of the Agreement Regarding the Status 
of Forces of Parties to the North Atlantic 
Treaty (DA Pam 27-162, appendix L). 

(b) The Sending States under current 
international reciprocal agreements 
include Belgium, Canada, Denmark, 
Federal Republic of Germany, France, 
Greece, Italy, Luxembourg, Netherlands, 
Norway, Portugal, Turkey, the United 
Kingdom, Spain, and SHAPE. 2 

(c) Reference should be made to DA 
Pam 27-162, appendix L for delineation 
of what constitutes a foreign military 
force, a foreign civilian component, and: 
a foreign dependent. 

(d) Whenever claims arise involving 
foreign soldiers training or otherwise 
stationed in the United States pursuant 
to bilateral agreements or other 
arrangements, such as foreign military 
sales agreements, which contain specific 
claims provisions, the claims office 
receiving the claim will report such 
claims to the Commander, USARCS, for 
guidance as to the resolution and, if 
necessary, payment of such claims. 

(e) The United States, as a Receiving 
State, is responsible under some Status 
of Forces Agreements, for the 
investigation of incidents, and for the 
processing of claims, arising from acts 
or omissions of members or civilian 
employees of an armed force of a 
sending state present in the United 
States. The United States may be liable 
for partial payment of such claims if 
they arise incident to the official duties 
of the sending state’s soldier or 
employee. Article Vill of the NATO 
SOFA is the most commonly invoked 
agreement of this sort. It applies to torts 
committed within the North Atlantic 
Treaty Area, which includes the 
continental United States and island 
possessions north of the Tropic of 
Cancer [i.e. excludes Puerto Rico, 
Hawaii and American Samoa). It also 
applies to claims arising out of acts by 
military or civilian personnel, regardless 
of nationality, who are assigned, 


- attached to, or employed by an 


international headquarters established 
under the provisions of the Protocol on 


the Status of International Military’ 
Headquarters Set Up Pursuant to the 
North Atlantic Treaty dated August 28, 
1952 (e.g. Supreme Allied Command, 
Atlantic). 


(f) Single service responsibility for the 
processing and settlement of claims 
cognizable under this section is 
assigned to DA by DODD 5515.8. The 
Secretary of the Army hereby designates 
the USARCS as the Receiving State 
Office for claims cognizable under this 
section with authority to settle such 
claims in accordance with 10 U.S.C. 
2734b. (See DA Pam 27-162, appendix 
L.) 


(g) As Sending State forces are 
considered assimilated into the armed 
forces of the United States for purposes 
of the SOFAs, their members are also 
barred from being compensated by the 
United. States when they are injured 
incident to their service, Daberkow v 
United States, 581 F.2d 785 (9th Cir. 
1978). (See also DA Pam 27-162, 
appendix L for an example of a: 
government-to-government claim bar in 
these circumstances.) 


§536.107 Notification of incidents. 


In order for the United States to 
properly discharge its claims 
responsibilities under international 
agreements, it is essential that the 
responsible military authorities be 
notified of all incidents, including off-. 
duty incidents, in which members of a 
foreign military force or civilian 
component are involved. Any 
installation that learns of an incident 
involving a member of a foreign military 
force or civilian component which 
results in personal injury, death, or 
property damage will notify 
immediately by the most expeditious 
means the installation to which such 
person is assigned or attached. An 
information copy of such notification 
will be furnished to the Commander, 
USARCS. In the event the member is not 
assigned or attached to any installation 
within the United States, the 
Commander, USARCS will be notified. 
The notification {exempt report, AR 
335-15, paragraph 720) will contain so 
much of the following information as is 
readily available: 


(a) Date of incident. 
(b) Place of incident. 
(c) Nature of incident. 


(d) Names and organization of foreign 
personnel involved. 


{e) Name of potential claimants. 

(f) A brief description of any damage, 
loss, or destruction of property, and 
personal injuries of death. 
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§ 536.108 Liaison with Sending State 
representatives. 

The Commander, USARCS is 
responsible for maintaining liaison with 
designated representatives of Sending 
States as to claims matters under this 
section, and establishing internal 
operating procedures. 


§ 536.109 Investigations. 

(a) Immediate investigation of each 
incident involving a member of a 
foreign force or civilian component is 
required in order to ensure that all 
necessary information, including 
necessary statements and depositions, is 
obtained before the foreign personnel 
involved, either principals or witnesses, 
depart the United States. 

) Responsibility for the investigation 
of an incident rests upon the 
commander of the installation to which 
the member of a foreign force or civilian 
component is assigned or attached, or if 
not assigned or attached within the 
United States upon the Commander, 
USARCS. He or she is authorized to 
designate an appropriate agency of the 
Armed Services for this purpose. 

(c) The installation responsible for the 
investigation will be free to request 
appropriate assistance from any other 
installation within the DOD to the end 
that a reliable and complete 
investigation of the incident will be 
accomplished most economically. Such 
requested assistance may be for an 
investigation of the entire incident, or it 
may cover only part of the investigation; 
for example, it may be a statement from 
one witness. Normally such requests 
will be made of an installation having 
claims responsibility under the 
appropriate departmental regulation and 
nearest the place of the occurrence. In 
a case involving an aircraft,.such request 
will normally be made of an installation 
that also has the capability of 
investigating air accidents giving due 
regard to the type of aircraft. 

(d) The investigation will be made in 
accordance with the regulations of the 
department of which the installation is 
a part. Also, information will be 
obtained as to whether the claimant is 
a member of a foreign force or civilian 
component, or dependent of such a 
member or employee. If so, the 
following will be listed: 

(1) Any benefits the claimant may be 
entitled to from his or her own 
government whether he or she has 
applied, or intends to apply, for such 
benefits: 

(2) The value of any benefits to which 
the claimant may be entitled, which he 
or she may have received, or both. 

(e) The investigating officer will 
arrange with the commanding officer of 


the foreign unit to which a member of 
a foreign force or civilian component is 
assigned, or the immediate superior of 
such member, to obtain from such - 
member the pertinent information and 
required reports. If the member is 
assigned or attached to a United States 
organization or installation, information 
and reports.will be obtained in 
accordance with the procedure 
applicable to United States personnel. 

f) Notwithstanding the provisions of 
department regulations, a copy of the 
report of investigation will be forwarded 
to the Commander, USARCS 
immediately upon completion. 


§ 536.110 Claims procedures. 

(a) Place and timing of filing. A claim 
should be filed with the commanding 
officer of the United States military 
installation nearest the place where the 
incident occurred, but may be filed at 
any other such installation, within two 
years of its accrual. Immediately upon 
receipt, a copy will be forwarded to 
Commander, USARCS. The claim and 
supporting documents will conform to 
the regulations of the department of 
which the place of filing is a part. 
Claims filed with a sending State official 
within 2 years of their accrual will be 
accepted as tintely if received by a U.S. - 
claims office (§ 536.5) before the passage 
of a total of 2%/2 years from the date of 
accrual. 

(b) Processing of claims. A claim 
normally will be processed by the 
installation that first investigated the 
incident from which it arose in 
accordance with the pertinent 
departmental regulations. The 
commanding officer of an installation 
with which a claim is filed may by 
direct communication ascertain whether 
the incident from which it arose was 
investigated by another installation, 
and, if so, may transmit-the claim for 
further processing to that installation. 
Upon completion of investigation, the 
claim file will be forwarded to the 
Commander, USARCS. 

(c) Official duty claims. Pursuant to 
10 U.S.C. 2734b, claims generated by 
the sending Siate personnel, while 
engaged in the performance of official 
duties, are settled by a person 
designated in § 536.111 in the manner 
provided for claims generated by 
personnel of the armed forces of the 
United States, that 1s, under the MCA 
(subpart C), the FTCA (subpart D) or the 
Army Maritime Claims Settlement Act 
(subpart H). The Commander, USARCS, 
will obtain scope of employment 
determinations from sending State 
officials under the conditions set forth 
in Article VIH; NATO SOFA. oe meae 
made are subject to pro rata: 


reimbursement by the sending State : 
(paragraph 5, Article VIII, NATO SOFA 
(DA Pam 27-162, appendix L)). 

(d) Exgratia claims. Claims arising 
from off-duty activities of sending State 
personnel] are, after investigation, 
processing, and evaluation, referred by 
the Commander, USARCS to sending 
State officials for a determination as to 
whether an exgratia payment will be 
offered (paragraph 6, Article VII, NATO 
SOFA (DA Pam 27-162, appendix L)). 


§ 536.111 Settiement authority. 


The Commander, USARCS, or 
designees, are delegated sole authority 
to settle claims under this subpart. 


§ 536.112 Advance paymenis. 


Advance payments in partial 
settlement of meritorious claims to 
alleviate immediate hardship are 
authorized as provided in subpart B, 
advanced payments. 


§ 536.113 Litigation. 


Officials designated by departmental 
regulations as responsible for reporting 
the initiation of legal proceedings 
involving their department will take the 
following action upon the 
commencement of legal proceedings; 

(a) Report the initiation of the 
proceeding by electrical message to the 
Litigation Division, Office of TJAG, 
submitting the information required by 
departmental regulation for reports of 
commencement of proceedings, with a 
copy to Commander, USARCS. 

(b) Notify the proper United States 
Attorney and furnish him or her with 
copies of all process and pleadings. 

(c) Forward by fastest means available 
to the Litigation Division, Office of 
TJAG, three copies of all process, - 
pleadings, and related papers. 

(d) Unless otherwise directed by 
TJAG, prepare an investigative 
(litigation) report in the manner 
prescribed by departmental regulations 
and submit three copies to Litigation 
Division, Office of the TJAG, AR 27-40; 
AFR 110-3; Navy JAG Manual, chapter 
13). 


§536.114 Assistance to foreign forces. 

(a) In order that claims cognizable 
under this section will be treated as 
nearly as possible as if they arose from 
activities of United States personnel, all 
possible assistance will be provided to 
commanding officers of foreign units 
and to members thereof. 

(b) The commanding officer of an 
installation at which a foreign unit is 
stationed will furnish to the 
commanding officer of the foreign unit 
copies of regulations and forms relating 
to claims, and, when applicable, will 
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provide instructions for the members of 
the unit with respect to the pertinent 
State laws and reporting of accidents. 

(c) The commanding officer of an 
installation to whom a request for 
information or assistance is made by 
foreign personnel or to whom a report 
of an incident is made will provide, to 
the extent permitted by security 
regulations, the requested information 
or assistance. 

(d) When circumstances permit, 
assistance in meeting local requirements 
will be rendered to the foreign 
personnel involved at the scene of an 
incident by the commanding officer of 
the installation to which the incident 
was reported. The commanding officer 
of an installation at which a foreign unit 
is stationed should request that local 
law enforcement agencies follow 
procedures applicable to incidents 
involving military personnel ofthe _ 
United States in any incident involving 
foreign personnel. 


“Claims Against the United States 
Arising Overseas 


§536.115 Scope. 

(a) This section provides guidance on 
claims against the United States which 
are based on acts of our soldiers or 
employees within the scope of their 
employment and which arise in 
countries for which there is an 
international agreement requiring a 
foreign government (i.e. receiving state) 
to adjudicate and pay the claims subject 
to partial reimbursement by the United 
States. 

(b) Claims by foreign inhabitants 
based on acts of members of our forces 
which are outside the scope of their 
official duties may be payable under the 
Foreign Claims Act (subpart J) but are 
usually not adjudicated by receiving 
states under most international 
agreements. These non-scope claims 
will be processed under the provisions 
of subpart J. 


§536.116 Claims procedures. 

(a) Claims provisions in Status of 
Forces Agreements providing for 
receiving state adjudication have been 
held to be the exclusive remedy for 
claims against the United States, 
preempting any remedy that would 
otherwise be available under other 
United States claims statutes, such as 
the Foreign Claims Act or the Public 
Vessels Act (Aaskov. v. Aldridge, 695 F. 
Supp. 595 (D.D.C. 1988)). 

db} SOFA provisions for receiving 
state adjudication of claims against the 
United States usually refer to claims by 
“third parties” against members of the 
force or civilian component. This 
clearly includes claims by tourists or 


business travelers from the United 
States as well as inhabitants of foreign 
countries. Depending on how the 
receiving state interprets the class of 
proper claimants under the SOFA 
claims provisions, the receiving state 
may also adjudicate claims by 
dependents of our forces. Chiefs of 
command claims services responsible 
for claims arising in countries with 
SOFA or other treaty provisions 
requiring adjudication of claims against 
the United States by a receiving state 
will ensure their tort claims personnel 
are aware of the receiving state’s policy 
on the issue of wha,are proper claimants 
under the treaty provisions. 

(c) Where SOFA provisions provide 
for receiving state adjudication of 
claims, the time limit for filing such 
claims is often substantially less than 
the two years that would otherwise be 
allowed under the FCA or MCA. For 
example, the Defense Cost Office in 
Germany requires that a claim be filed 
within 90 days of the date it accrues. 
Command claims services will ensure 
that all claims personnel in their area of 
responsibility: 

(1) Receive annual training on the 
receiving state’s claims procedures, to 
include the applicable time limits, 
procedures and location of the 
appropriate receiving state claims office 
or agency; 

(2) Screen all new claims and 
inquiries about claims to identify 
claimants who must file with the 
receiving state; 

(3) Ensure that all such claimants are 
informed of this requirement and the 
applicable time limit. 

(d) All foreign inhabitants who have 
claims against the United States which 
are the responsibility of the receiving 
state (i.e. based on acts within scope of 
duties of employees or members of U.S. 
forces and not otherwise excluded by 
the treaty) will be required to file the 
claim with the appropriate receiving 
state office. Those U.S. inhabitants 
whose claims would otherwise be 
cognizable under the Military Claims 
Act (subpart C) and who are deemed: by 
the receiving state to be proper 
claimants under the SOFA claims 
provisions must also file with the 
receiving state. However, if they fail to » 
do so, their claim may be considered 
under subpart C, for good cause, with 
the permission of the Commander, 
USARCS. Claims for which a foreign 
country is responsible under a SOFA or 
similar agreement will not be paid 
under subpart J or subpart C without 
prior approval of the Commander, 
USARCS or the senior JA in country 
(§§ 536.52(a)(3) and 536.152{(c)). : 


(e) A claim filed and adjudicated by 
a receiving state under a SOFA or other 
international agreement claims 
provision may be considered under 
other claims provisions of this 
regulation only if the receiving state 
denied the claim on the basis that it was 
not cognizable under the treaty or 
agreement provisions. Where a claimant 
has filed a claim with a receiving state 
and received payment, such payment 
will be the claimant’s final and 
exclusive remedy against the United 
States. If the claim is denied on the 
merits by the receiving state, that action 
will also be the claimant’s final and 
conclusive remedy against the United 
States. 


§536.117 Responsibilities. 

(a) The Commander, USARGS, is 
responsible for— 

(1) Providing policy guidance to 
command claims services concerning 
SOFA or other treaty-reimbursement 
programs implementing 10 U.S.C. 
2734a.° * 

(2) Monitoring the reimbursement 
system to ensure that programs are in 
place for the proper verification and 
certification of reimbursement claims. 

(3) Monitoring funds expended for 
reimbursements to foreign governments. 

(b) Command claims services within 
whose jurisdiction SOFA or other treaty 
provisions providing for a claims 
reimbursement system are in force and 
where DA has been assigned single- 
service responsibility for the foreign 
country seeking reimbursement (see 
§ 536.159) are responsible for— 

(1) Establishing a program for the 
verification, certification, and 
reimbursement of claims. A copy of the 


- procedures implementing the program 


will be provided to the Commander, 
USARCS. 

(2) Providing the Commander, 
USARCS, with budget estimates or 
reimbursements in addition to the 
reports required by § 536.242. 

(3) Providing the Commander, 
USARCS, with statistical information 
each month in which payments are 


. made‘as to the number of individual :‘ 


claims reimbursed, the total amount 
paid by the foreign government, and the 
total amount reimbursed by the United 
States. 

(4) Providing the Commander, 
USARCS, with a quarterly report 
showing total reimbursements paid 
during the quarter for maneuver damage 
and tort claims (broken out by major 
categories of damage as determined by 
the Commander, USARCS) and an 
update on major issues or activities that 
could impact on the operation or 
funding of the reimbursement system 
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§ 536.118 Reimbursements 
nonappropriated funds. — - 

_(a) Reimbursements for claims 
generated by the operations of 
nonappropriated fund activities will be 
paid using nonappropriated funds 
(NAF) (see subpart L). 

(b) Command claims services will 
provide the Commander, USARCS, with 
statistical information each month, if 
appropriate, as to the number of NAF 
claims p and the amounts to be 
reimbursed by NAFs. . 


§ 536.119 Reimbursement for Coast Guard 
activities. 

Upon request of the Secretary of 
Transportation, or designee, any 
payments made relating to Coast Guard- 
generated claims covered by-10 U.S.C. 
2734a(c) may be reimbursed or paid to 
the foreign government concerned by a 
command claims service out of its 
reimbursement expenditure allowance, 
subject to reimbursement from the 
Department of Transportation (10°U.S.C. 
1734a(d)). : 


Subpart H—Maritime Claims 
General 


§536.120 Statutory authority. 
Adminsitrative settlement or 
compromise of admiralty and maritime 
claims in favor of and against the United 
States by the Secretary of the Army, or 
designee, is authorized by the Army 
Maritime Claims Settlement Act (10 
U.S.C. 4801-04, 4806, as amended). 


§ 536.121 Related statutes. 


The Army Maritime Claims 
Settlement Act is supplemented by the 
following statutes under which suits in 
admiralty may be brought: the Suits in 
Admiralty Act (46 U.S.C. 741-752); the 
Public Vessels Act (46 U.S.C. 781-790); 
an act Extending the Admiralty and 
Maritime Jurisdiction (46 U.S.C. 740). 
Similar maritime claims settlement 
authority is exercised by the Department 
of the Navy under 10 U.S.C. 7365 and 
7621-23 and by the Department of the 
Air Force under 10 U.S.C. 9801-04 and 
9806. 


Claims Against the United States 


§536.122 Scope. 

Title 10, United States Code, section 
4802, provides for the settlement or 
compromise of claims for— 

(a) Damage caused by a vessel of, or 
in the service of, the DA or by other 
property under the jurisdiction of the 
DA; 


_ (b) Compensation for towage and 
salvage service, including contract 
salvage, rendered to a vessel of, or in the 


service of, the DA or to other property 
under the jurisdiction ofthe DA;or 

(c) Damage caused by a maritime tort: 
committed by any agent or employee of 
the DA or by property under the 
jurisdiction of the DA. 


§536.123 Ciaims exceeding $500,000. 
Claims against the United States 

settled or compromised in a net amount 
exceeding $500,000 are not payable 
hereunder, but will-be investigated and 
processed under this section and, if 
approved by. the Secretary of the Army, 
will be certified to Congress. 


§ 536.124 Claims nof payable. 

A claim is not allowable under this 
section that— 

(a) Is for damage to, or loss or 
destruction of property, or for personal 
injury or death, resulting directly or 
indirectly from action by the enemy, or 
by U.S. Armed Forces engaged in armed 
conflict, or in immediate preparation for 
impending armed conflict: 

(b) Is for the personal injury or death 
of a member of the Armed Forces of the 
United States or a civilian employee 
incurred incident to his or her service. 

(c) Is for the personal injury or death 
of a Government employee for whom 
benefits are provided by the FECA (5 
U.S.C. 8101-8150). 

(d) Is for the personal injury or death 
of an employee, including 
nonappropriated fund employees, for 
whom benefits are provided by the 
Longshoremen’s and Harbor Workers’ 
Compensation Act (33 U.S.C. 901). 

{e) Has been made the subject of a suit 
by or against the United States, except 
as provided in § 536.127(b). 

(f} Arises in a foreign country and was 
considered by the authorities of a 
foreign country and final action taken 
thereon under Article VIII of the NATO 
SOFA, Article XVIII of the Japanese 
Administrative Agreement, or other 
similar treaty or agreement, if- 
reasonable disposition was made of the 
claim. 

(g) Is based upon the exercise or 
performance or the failure to exercise or 
to perform a discretionary function or 
duty whether or not the discretion is 
abused, provided that the United States 
Court of Appeals for the jurisdiction in 
which the claim arises has not 
specifically refused to incorporate the 
discretionary function exception into 
the Suits in Admiralty Act (e.g. United 
States Court of Appeals for the Fourth 
Circuit). ; 

(h) Is presented by a citizen or 
government agency, or a corporation 
controlled by a citizen or government 
agency, of a country at war'or engaged 
in armed conflict with the United 


States; or any country allied with such 
enemy country unless the appropriate 
settlement authority determines that the 
claimant is, and, at the time of the 
incident, was friendly to the United 
States. 


§ 536.125 Claims under other laws and 
regulations. 

(a) Claims of DA personne} and 
civilian employees of DOD including 
military and civilian officers and crews 
of Army vessels, for damage to or loss 
of personal property occurring incident 
to their service will be processed under 
the provisions of subpart K. 

(b) Claims that are within the scope of 
this section and also within the scope of 
subpart J may be processed under 
subpart J when specific authority to do 
so has been obtained from the 
Commander, USARCS. The request for 
such authority shouldbe accompanied 
by a copy of the report of the incident 
by the Marine Casualty Investigating 
Officer, or other claims investigator 


§ 536.126 Subrogation. 

(a) An insurer will be recognized as a 
claimant under this:section to the extent 
that it has become subrogated by 
payment to, or on behalf of, its assured, 
pursuant to a contract of insurance in 
force at the time of the incident from 
which the claim arose. An insurer and 
its assured may file a claim either 
jointly or separately Joint claims will be 


- asserted in the names. of, and must be 


signed by, or on behalf of, all parties; 
payment then will be made jointly If 
separate claims are filed, payment to 
each party will be limited to the extent 
of such party’s undisputed interest. 

(b) For the purpose of determining 
authority to settle or compromise a 
claim, the payable interests of an insurer 
(or assurers) and the assured represent 
merely separable interests, which _ 
interests in the aggregate must not | 
exceed the amount authorized for 
administrative settlement or 
compromise. 

(c) The policies set forth in 
paragraphs (a) and (b) of this section 
with respect to subrogation arising from 
insurance contracts are applicable to all 
other types of subrogation. 


§536.127 Limitation of settlement. 

(a) The period of effecting an 
administrative settlement under the 
Army Maritime Claims Settlement Act 
is subject to the same limitation as that 
for beginning an action under the Suits 
in Admiralty Act; that is, a 2-year period 
from the date the cause of the action - 
accrued. The claimant must have agreed 
to accept the settlement, and it must be 
approved for payment by the Secretary 
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of the Army, or other approval 
authority, prior to the end of such 
period. The presentation of a claim, or — 
its consideration by the DA, neither 
waives nor extends the 2-year limitation 
period and the claimant should be so 
informed in accordance with paragraph 
{c) of this section. 

(b) In the event that an action has 
been filed in a U.S. district court before 
the end of the 2-year statutory period, . 
an administrative settlement may be 
negotiated by the Commander, USARCS 
with the claimant, even though the 2- 

_ year period has elapsed since the cause 
of action accrued, provided the claimant 
obtains the written consent of the 
appropriate office of the Department of 
Justice charged with the defense of the 
complaint. Payment may be made upon 
dismissal of the complaint. 

(c) When a claim under this section, 
notice of damage, invitation to a damage 
survey, or other written document 
indicating an intention to hold the 
United States liable is received, the 
receiving installation, office, or person, 
will immediately forward such 
document to the Commander, USARCS. 
The USARCS claims office receiving 
' notice of the claim will promptly advise 
the claimant or potential claimant in 
writing of the comprehensive 
application of the time limit. 

(d) Where a claim under this section 
for $25,000 or less is presented to a 
Corps of Engineers or other designated 
area claims office (see §§ 536.128(c) and 
536.132(c) and thus may be appropriate 
for action by that office pursuant to the 
delegation of authority set forth in 
§ 536.128, the receiving Corps of 
Engineer office will promptly advise the 
claimant in writing of the 
comprehensive application of the time 
limit on the Army’s authority to settle 
the claim as well as the fact that the 
claim does not toll the statute of 
limitations for filing suit. (See 
§ 536.12(b)). 

(e) Claimants are not required to file 
an administrative claim six months 
prior to filing suit except for those 
claims where maritime jurisdiction is 
based on the Act Extending the 
Admiralty and Maritime Jurisdiction (46 
U.S.C. 740) (i.e. damage or injury on 
land resulting from an act on navigable 
waters). However, even in those cases, 
the filing of an administrative claim 
does not toll the two year statutory limit 
for filing suit nor extend the authority 
of the Army to settle a claim. Any such 
claim filed within six months of the 
running of the statute of limitations 
should be brought to the attention of 
USARCS immediately and every . 
reasonable effort should be made to 


complete final agency action before the 
running of the two year limit. 

(f) Limitation of Liability Under the 
provisions of the Limitation of 
Shipowners’ Liability Act, 46 U.S.C. 
181-188, the United States may be able, 
in cases alleging injury or loss due to 
negligent operation of a vessel, to limit 
our liability to the value of the vessel 
after the accident. To take advantage of 
this law, the United States must file an 
action in federal district court within six 
months of receiving written notice of a 
claim. Therefore, USARCS must be 
notified within 10 workdays of the 
receipt of any maritime claim arising in 
the United States or on the high seas out 
of the operation of an Army vessel, to 
include pleasure craft owned by the 
United States. The Claims Service will 
coordinate with Litigation Division, 
OTJAG or the Chief Counsel, COE and 
the Department of Justice on whether a 
limitation of liability action will be 
filed. 


§ 536.128 Approval authority. 

(a) The Secretary of the Army, the 
Assistant Secretary of the Army 
(Financial Management) as designee of 
the Secretary or the designee of the 
Secretary may approve any settlement 
or compromise of a claim under this 
subpart subject only to the statutory 
limits (presently $500,000). 

(b) TJAG, TAJAG and the 
Commander, USARCS or his designee 
within USARCS are delegated authority 
to settle (i.e. deny or approve payment 
in full or in part) any claim under this 
subpart regardless of the amount 
claimed, provided that any amount 
awarded does not exceed $100,000 and 
that the claimant signs an appropriate 
settlement agreement. 

(c) Chiefs of command claims 
services, heads of Corps of Engineers 
area claims offices and heads of other 
area claims offices designated by the 
Commander, USARCS, are delegated 
authority to deny claims under this 
subpart presented in an amount not 
exceeding $25,000. They may also pay 
in full or compromise any claim where 
the amount to be paid does not exceed 
$25,000, provided the claimant is 
willing to accept the payment and 
executes an appropriate settlement 
agreement. 

(d) Only the authorities designated in 
paragraph a, above may deny or make a 
final offer on a claim demanding more 
than $25,000. If a claim cannot be 
settled within the authority of the head 
of an area claims office or the chief of 
a command claims service responsible 
for investigating a claim, it will be 
forwarded to USARCS through 
appropriate channels with a claims 


memorandum of opinion recommending 
disposition. . 

(e) Meritorious claims arising from 
civil works activities of the Corps of 
Engineers will be paid from Corps of 
Engineers funds. 


Claims In Favor of the United States 


§ 536.129 Scope. 

(a) Title 10, United States Code, 
Section 4803, provides for agency 
settlement or compromise of claims for 
damage to— 

(1) DA accountable properties of a 
kind that are within the admiralty 
jurisdiction of a district court of the 
United States. 

(2) Claims for damage caused by a 
vessel or floating object to property 
under the jurisdiction of the DA or 
property for which the DA has assumed 
an obligation to respond in damages, 
where the net amount payable to the 
United States does not exceed $500,000. 

(b) Title 10, United States Code, 
Section 4804, provides for the 
settlement of compromise of claims in 
any amount for salvage 
services(including contract salvage and 
towage) performed by the DA. Claims 
for salvage services are based upon labor 
costs, per diem rates for the use of 
salvage vessels and other equipment, 
and upon repair or replacement costs of 
materials and equipment damaged or — 
lost during the salvage operation. The 
sum claimed is intended to compensate 
the United States for operational costs 
only, reserving, however, the right of the 
Government to assert a claim ona 
salvage bonus basis in accordance with 
commercial practice, in appropriate 
cases. 

(c) The United States has three years 
from the date a maritime claim accrues 
under this section to file suit against the 
responsible parties. The Army’s 
authority to settle or compromise a suit 
under this section terminates when the 
statute of limitations has run. Efforts to 
compromise a claim under this section 
should not extend more than two years 
past the date the claims accrues unless 
it is clear that an administrative 
settlement is likely As a general rule, 
affirmative claims which are likely to be 
resolved through litigation should be 
referred to the Department of Justice 
within two years of the date the claims 
accrue. 


§ 536.130 Claims exceeding $500,000. 
Maritime claims in favor of the United 
States, except claims for salvage 
services, may not be settled or 
compromised under this section at a net 
amount exceeding $500,000 payable to 


, the United States. However, all such 
» claims otherwise within the scope of 
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this section will be investigated in 

. accordance with the procedures in 
subpart B and reported to the 
Commander, USARCS. The 
Commander, USARCS will forward the 
claim to the Secretary of the Army, the 
Assistant Secretary of the Army 
(Financial Management) as designee to 
the secretary or other designee of the 
Secretary who will then certify it to 
Congress. 


§ 536.131 Civil works activities. 

Rights of the United States to fines, 
penalties, forfeitures, or other special 
remedies in connection with the 
protection of navigable waters, the 
control and improvement of rivers and 
harbors, flood control, and other 
functions of the Corps of Engineers 
involving civil works activities are not 
dealt with in this section. However, 
claims for money damages that are civil 
in nature, arising out of civil works 
activities of the Corps of Engineers and 
otherwise under this section, for which 
an adequate remedy is not available to 
the COE, may be processed under this 
section. 


§ 536.132 Delegation of authority. 

(a) The Secretary of the Army, the 
Assistant Secretary of the Army 
(Financial Management) as designee of 
the Secretary or other designee of the 
Secretary may compromise an 
affirmative claim by the United States 
under this subpart subject only to the 
statutory limit (presently $500,000) on 
the amount to be received (10 U.S.C. 
4803(a)(2)). 

(b) TJAG, TAJAG and the 
Commander, USARCS or his designee 
within USARCS may settle, or 
compromise, and receive payment on a 
claim by the United States under this 
subpart if the amount to be received 
does not exceed $100,000. They may 
also terminate collection of claims for 
the convenience of the government in 
accordance with the standards specified 
by the Department of Justice (see 4 CFR, 
Parts 103 and 104), regardless of the 
amount claimed. 

(c) Chiefs of command claims 
services, the Chief Counsel, Corps of 
Engineers, heads of Corps of Engineers 
area claims offices, and heads of other 
area Claims offices designated by the 
Commander, USARCS may receive 
payment in full or compromise any 
claim by the United States under this 
subpart provided: 

(1) The amount of the government's 
claim does not-exceed $100,000, and 

(2) The amount to be received does 
not exceed $25,000. The authority 


-- delegated in this paragraph to Corps of . 


» Engineers claims offices is-subject to 


such limitations es may be imposed by 
the Chief Counsel, Corps of Engineers. 
(d) The head of any claim office may 
assert and receive payment for the full 
amount of a claim not exceeding 
$100,000 by the United States under © 
this subpart. é 


§ 536.133 Demands. 

(a) It is essential that demands for 
payment or notice of intention to make 
such demands be made as soon as 
possible following receipt of 
information of damage to Army property 
where legal liability to respond is 
present or possibly present. Except in 
cases falling under § 536.132(b), copies 
of the initial demand/notice of intention 
to make demand letters, as well as 
copies of subsequent correspondence 
will be promptly provided to the 
Commander, USARCS, who will 
monitor the progress of such claims. 

(b) Where, in response to any demand 
made by a field claims office, a 
respondent denies liability, fails to 
respond within a reasonable period, or 
offers a compromise settlement, the file 
will be prompily forwarded to the 
Commander, USARCS, except in cases 
where proposed compromise settlement 
is deemed acceptable and the claim is 
otherwise within the authority 
delegated in § 536.132(b). 


Investigations and Reports 


§ 536:134. Procedure. 

Claims under this subpart will be 
investigated and reported in accordance 
with subpart B of this part, AR 55-19 or 
other applicable regulations. 


§ 536.135 Reports. 

A copy of the report of a marine 
casualty investigation disclosing the 
basis for a claim under section I or II 
of this subpart will be furnished to the 
Commander, USARCS within 60 days 
after the day on which the marine 
casualty oecurred or after notice of such 
casualty. An interim report will be 
forwarded if the investigation has not 
been completed within the 60-day 
period. The report will contain original 
signed statements of all witnesses and 
other original documentary evidence to 
the extent practicable. 


§536.136 Form of claim. 

(a) A demand letter may initiate a 
claim. Formalization of a claim may be 
accomplished at any time before 
consummation of the settlement or 
compromise. It is preferable that claims 
under section II of this subpart be 
submitted on SF 95; however, the 
submission of a special form, in view of 
commerciat practice, is not required. 
The reporting of a maritime casualty 


under § 536.135 will not be deferred in 
anticipation of the receipt of a claim. 

(b) Claims of foreign nationals will be 
stated in the currency of the country in 
which the casualty occurred, or in the 
currency of the nationality of the 
claimant if other than the country of the 
casualty. 


Subpart 1—Claims Under Article 139, 
Uniform Code of Military Justice 


§ 536.137 Statutory authority. 
The authority for this subpart is 


-Article 139, UCMJ (10 U.S.C. 939), 


which provides for redress for property 
willfully damaged or destroyed, or 
wrongfully taken, by members of the 
armed forces of the United States. 


§536.138 Purpose. 

This subpart sets forth the standards 
to be applied and the procedures to be 
followed in the processing of claims for 
damage, loss, or destruction of property 
owned by or in the lawful possession of 
an individual whether civilian or 
military, a business, a charity, or a State 
or local government, where the property 
was wrongfully taken or willfully 
damaged by military members of DA. 
Claims cognizable under other claims 
statutes may be processed under this 
subpart. 


§ 536.139 Effect of disciplinary action. 
Administrative action under Article 
139 and this subpart is entirely separate 

and distinct from disciplinary action 
taken under other sections of the UCMJ 
or other administrative actions. Because 
action under Article 139 and this 
subpart requires independent findings 
on issues other than guilt or innocence, 
the mere fact that a soldier was 
convicted or acquitted of charges is not 
dispositive of a claim under Article 139. 


§ 536.140 Claims cognizable. 

Claims cognizable under Article 139, 
UCMJ, are limited to— 

(a) Claims for property willfully 
damaged. Willful damage is damage 
which is inflicted intentionally, 
knowingly, and purposefully without 
justifiable excuse, as distinguished from 
damage caused inadvertently or 
thoughtlessly through simple or gross 
negligence. Damage, loss, or destruction 
of property caused by riotous, violent, 
or disorderly acts, or by acts of 
depredation, or through conduct 
showing reckless or wanton disregard of 
the property rights of others may be 
considered willful damage. 

(b) Claims for property wrongfully 
taken. A wrongful taking is any 
unauthorized taking or withholding of 
property, not involving the breach of a 
fiduciary or. contractual relationship, .- 
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with the intent to temporarily or 
permanently deprive the owner or 
person lawfully in possession of the 
property. Damage, loss, or destruction of 
property through larceny, forgery, 
embezzlement fraud, misappropriation, 
or similar offense may be considered 
wrongful taking. 


§536.141 Claims not cognizable. 


Claims not cognizable under this 
subpart and Article 139 include— 

(a) Claims resulting from negligent 
acts. 

(b) Claims for personal injury or 
death 

(c} Claims resulting from acts or 
omissions of military personnel acting 
within the scope of their employment. 

(d) Claims resulting from the conduct 
of Reserve component personnel who 
are not subject to the UCM} at the time 
of the offense. 

(e) Subrogated claims, including 
claims by insurers. 


§ 536.142 Limitations on assessmenis. 

_ (a) Time Limitations. To be 
considered, a claim must be submitted 
within 90 days of the incident out of 
which the claim arose, unless the 
special court-martial convening 
authority (SPCMCA) acting on the claim 
determines that good cause has been 
shown for the delay 

(b} Limitations on amount. If the 
General Court-Martial Convening 
Authority (GCMCA), or designee, acting 
on the claim determines that an 
assessment against a soldier in excess of 
$10,000 for a single incident is 
meritorious, he or she will assess the 
pay of that soldier in the amount of 
$10,000 and forward the claim to the 
Commander, USARCS with his or her 
recommendation as to the additional 
amount that should be assessed. 

(1) A SPCMCA has authority to 
approve a pay assessment not to exceed 
$5,000 on a single incident and deny a 
claim in any amount. 

(2} A GCMCA, or designee, has 
authority to approve a pay assessment 
in an amount not to exceed $10,000 on 
2 single incident. 

(3) Only the Commander, USARCS, or 
designee, has authority to approve a pay 
assessment in an amount greater than 
$10,000 on a single incident. 

(c) Direct damages. Assessments are 
limited to direct damages for the loss or 
damage to property. Indirect, remote, or 
consequential damages may not be 
considered under this subpart. 


§ 536.143 Procedure. 
Area claims offices and claims 


processing offices with approval 
authority are responsible for publicizing 


the Article 139 program and 
maintaining a log for Article 139 claims 
presented in their areas (see DA Pam 
27-162, paragraph 10-6). Area claims 
offices and claims processing offices 
with approval authority are required to 
monitor action taken on Article 139 
claims and ensure that time 
requirements are met. If assessment 
action on a particular claim will be 
unduly delayed, the office-may consider 
the claim under 31 U.S.C. 3721 and 
subpart K of this part if it is otherwise 


-cognizable under that authority The 


office will counsel the claimant to repay 
any overpayment if the Article 139 
claim is later successful (see 

§ 516.163(d)(1). 

(a) Form if a claim and presentment. 
A claim must be presented by the 
claimant or his or her authorized agent 
orally or in writing. The claim must be 
reduced to writing, signed, and for a 
definite sum in U.S. dollars within 10 
days after oral presentment. (See 
§ 536.20(d)}(1)(i)) 

(b) Action upon Teceipt of aclaim. 
Any officer receiving a claim will 
forward it within 2 working days to the 
SPCMCA over the soldier or soldiers 
against whom the claim is made. If the 
claim is made against soldiers under the 
jurisdiction of more than one such 
convening authority who are under the 
same general court-martial convening 
authority, the claim will be forwarded to 
that genera! court-martial convening 
authority, who will designate one 
SPCMCA to investigate and act on the 
claim as to all soldiers involved. If the 
claim is made against soldiers under the 
jurisdiction of more than one SPCMCA 
at different locations and not under the 
same general court-martial convening 
authority, the claim will be forwarded to 
the SPCMCA whose headquarters is 
closest to the situs of the incident, wha 
will investigate and act on the claim as 
to all soldiers involved. If a claim is 
made against a member of one of the 
other Military Services, the claim will 
be forwarded to the commander of the 
nearest MACOM of that Service. 

(c) Action by the SPCMCA. (1) If the 
claim appears to be cognizable, the 
SPCMCA will appoint an investigating 
officer within 4 working days of receipt 
of a claim. The investigator will use the 
procedures of this subpart 
supplemented by the procedures of AR 
15-6, chapter 4, applicable to informal 
investigations. The claims officer of a 
command, if he or she is a 
commissioned officer, may be appointed 
as the investigating officer. 

(2) If the claim is not made against a 
person who is a member of the armed 
forces of the United States at the time 
the claim is received, or if the claim 


otherwise does not appear to be 
cognizable under Article 139, the 
SPCMCA may refer it for legal review 
(see paragraph (e) of this section) within 
4 working days of receipt. If, after legal 
review, the SPCMCA determines that 
the claim is not cognizable, he or she 
may take final action disapproving the 
claim (see paragraph (f)) without 
appointing an investigating officer. 

(d) Action by the investigating officer 
The investigating officer will provide 
notification to the soldier against whom 
the claim is made. 

(1) If the soldier indicates a desire to 
make voluntary restitution, the 
investigating officer may, with the 
convening authority’s concurrence, 
delay proceedings until the end of the 
next pay period to accomplish this. If 
the soldier makes payment to the 
claimant’s full satisfaction, the claim 
will be dismissed. 

(2) In the absence of full restitution, 
the investigating officer will determine 
whether the claim is cognizable and 
meritorious under the provisions of 
Article 139 and this subpart and the 
amount to be assessed each offender 

This amount will be reduced by any 
restitution accepted by the claimant 
from an offender in partial satisfaction. 
Within 10 working days or such time as 
the SPCMCA may provide, the 
investigating officer will make findings 
and recommendations and submit these 
te the SPCMCA. 

(3) If the soldier is absent without 
leave so that he or she cannot be 
provided with notification, the Article 
139 claim may be processed in the 
soldier’s absence. If an assessment is 
approved, a copy of the claim and 
memorandum authorizing pay 
assessment will be forwarded by 
transmittal letter to the servicing finance 
and accounting office (FAQ) for offset 
input against the soldier’s pay account. 
In the event the soldier is dropped from 
the rolls, the servicing FAO will forward 
the assessment documents to 
Commander, Defense Finance and 
Accounting Services, ATTN: Military 
Pay Operations, Indianapolis, Indiana 
46249. 

(e) Legal review. The SPCMCA will 
refer the claim to the area claims office 
or claims processing office servicing his 
or her command to review for legal 
sufficiency and advice. This will be 
either after completion of the 
investigating officer’s report or 
subsequent to the SPCMCA's decision 
that the claim is clearly not cognizable 
(§ 536.143{c)(2)). That office will furnish 
within 5 working days or such time as 
the SPCMCA will provide a written 
opinion as to— 
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(1). Whether the claim is cognizable . 
under the provisions of Article 139 and 
this ee 

(2) ether the findings AS 
recommendations are supported by 
evidence. 

(3) Whether there has been substantial 
compliance with the procedural 
requirements of Article 139, this 
subpart, and AR 15-6. 

(4) Whether the claim is clearly not 
copieabls (see § 536—143(c)(2)) and 
final denial action can be taken without 
appointing an investigating officer. 

5) If the investigator recommends an 
assessment more than $5,000, the Judge 
Advocate/claims attorney will forward 
the packet to the head of the area claims 
office for the legal review. Within 5° 
working days, the head of the aréa ~ 
claims office will forward the packet, 
with recommendations, to the GCMCA 
for approval of an assessment not to 
exceed $10,000. If the recommended ~ 
assessment is over $10,000, the head of 
the area'claims office will then forward 
the packet to the Commander, USARCS 
for final approval of the assessment: 

(f} Final action: After considering the 
advice of the legal advisor, the approval 
authority will disapprove or approve the 
claim in an amount equal to or less than 
the amount recommended by the ° - 
investigating officer up to $10,000. The 
approval authority will notify the 
claimant, and any soldier subject to his 
or her jurisdiction, of the determination 
and the right to request reconsideration. 
(See § 536.144.) A copy of the 
investigating officer’s findings and 
recommendations will be enclosed with 
the notice. The approval authority will_ 
then suspend action on the claim for 10 
working days pending receipt of a 
request for reconsideration unless he or 
she determines that this delay will 
result in substantial injustice. The 
approval authority will direct the 
servicing finance officer for the soldier 
against whom assessments are approved 
to withhold such amount from the 
soldier not to exceed $10,000. (See 
§ 536.142(b)). For any soldier not subject 
to the approval authority’s jurisdiction, 
the approval authority will forward the 
claim to that commander who does 
exercise special court-martial 
jurisdiction over the soldier for 
collection action. 

(g) Assessment. Subject to any 
limitations provided in appropriate 
regulations, the servicing finance officer 
will withhold the amount directed by 
the approval authority and pay it to the 
claimant The assessment is not subject 
to appeal and is conclusive on any 
finance officer. If the servicing finance 
officer finds that the required amount 
cannot be withheld because he or she 


does not have custody of the soldier’s 
pay. record or because the soldier is in 
a no pay.due status, the servicing 
finance officer will promptly notify the 
approval authority of this in writing. 
(h) Post settlement action. After action 
on the claim is completed, the claims 
office servicing the command which 
took final action will retain the original 
claim file and forward a complete copy 
of the claim file to the SPCMCA. The 
article 139 claim will be filed locally, 


IAW the Modern Army Record Keeping 


System (MARKS). Ifa claim for the 


. game incident is filed UP AR 27-20, 


chapter 11, a:copy of the article 139 
claim will be incorporated into the 
subpart K claim file. 

(i) Remission of indebtedness. Title 
10, United States Code, 4837(d), which 
authorizes the remission and 
cancellation of indebtedness of an 
enlisted person to the United States or 
its instrumentalities, is not applicable 
and may not be used to remit and cancel 
indebtedness determined as a result of 
action under Article 139. 


§536144 Reconsideration. 


(a) General. Although Article 139 rhe 
not provide for a right of appeal, either 
the claimant or a soldier whose pay is 
assessed may request the SPCMCA or a 
successor in command to reconsider the 
action. A request for reconsideration 
will be submitted in writing and will 
clearly state the factual or legal basis for 
the relief requested. The SPCMCA may 
direct that the matter be reinvestigated. 

(b) Reconsideration by the original 
SPCMCA. The original SPCMCA may 
reconsider the action so long as he or 
she occupies that position, regardless of 
whether a soldier whose pay was 
assessed has been transferred. The 
original SPCMCA may modify it if he or 
she determines that the action was 
incorrect, subject to paragraph (d) of this 
section. However, the SPCMCA should 
only modify the action on the basis of 
fraud, substantial new evidence, errors 
in calculation, or mistake of law. 

(c) Reconsideration by a successor in 
command. Subject to paragraph (d) of 
this section, a successor in command 
may only modify an action on the basis 
of fraud, substantial new evidence, 
errors in calculation, or mistake of law 
apparent on the face of the record. 

(d) Legal review and action. Prior to 
modifying the original action, the 
SPCMCA will have the claims office 
render a legal opinion and fully explain 
the basis for modification as part of the 
file. If a return of assessed pay is 
deemed appropriate, the SPCMCA 
should request the claimant to return 
the money, setting forth the basis for the 


request. There is no authority for 
repayment from 32 pene funds. 

(e) Disposition of files: After 
completing action on reconsideration, 
the SPCMCA will forward the 
reconsideration action to the claims 
office who will then file the action IAW 
§ 536.143(h). 


Subpart J—Claims Cognizable Under 
the Foreign Claims Act 


General 


§ 536.145 Statutory authority. 

The authority for this subpart is _. 
contained in the following statutes: 

(a) 10 U.S.C: 2734 as amended, 
commonly referred to as “The Foreign 
Claims Act.” 

(b) 10 U.S.C..2734a as amended, 
commonly referred to.as ‘The 
International Agreement Claims Act.” 

(c) The Act of 8 September 1961 (10 
U.S.C. 2736), as amended. 

(d) Act of 4 March 1923 (36 U.S.C. 
121, 138b). 


§ 536.146 Scope. 


(a) This subpart implements the FCA 
and authorizes the administrative ~ 
settlement of claims of inhabitants of a 


. foreign country, or by a foreign country 


or a political subdivision thereof, 
against the United States for personal 
injury or death or property damages 
caused outside the United States, its 
territories, commonwealths, or 
possessions by military personnel or 
civilian employees of the DA, or claims 
which arise incident to noncombat 
activities of the Army. 

(b) Claims resulting from the 
activities, or caused by personnel of 
another military department, service, or 
agency of the United States may also be 
settled by Army foreign claims 
commissions as authorized by this 
subpart. 

(c) Claims arising from acts or 
omissions of employees of 
nonappropriated fund activities may 
also be settled by Army foreign claims 
commissions pursuant to this subpart if 
otherwise applicable, but are payable 
from nonappropriated funds (subpart L). 


§ 536.147 Claims cognizable under other 
subparts. 

(a) Subparts Cand E. Claims within 
the scope of the FCA, which otherwise 
would be cognizable under subpart E 
will be considered first under this 
subpart. Claims by foreign inhabitants 
covered by the FCA may not be paid 
under the provisions of subpart C (see 
10 U.S.C. 2733(b)(2)). 

(b) Subpart I. Consideration may be 
given to first settling under subpart I, 
any claim which is also within the 
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scope of the FCA. However, if the 
settlement of the claim under subpart I 
will cause identifiable hardship to the 
claimant, procedures of this subpart will 
be used. 

(c) Subpart K. Claims cognizable 
under this subpart, which are also 
cognizable under subpart K, will be 
considered first under the latter subpart. 

(d) Subpart H. Claims that may be ~ 
settled under subpart H may be settled 
under this part only when specifically 
authorized by the Commander, 
USARCS. (See § 536.125(b).} 


§ 536.148 Claims provisions of treaties 
and agreements. 
. When a foreign government has 
assumed responsibility for settling 
claims against the United States 
‘pursuant to Article VIII, NATO—SOFA, 
or other similar treaty or agreement, any 
claim presented.to U.S. authorities will 
be forwarded to the appropriate United 
States sending State Office, or similar 
office, for referral to the foreign 
government The investigation by U.S. 
-authorities of claims cognizable under a 
SOFA will normally be limited to 
securing evidence from U.S. sources. 


§ 536.149 Presentation of claims. 

A claim may not be allowed under 
this subpart unless it is presented 
within 2 years after it accrues. Such 
presentation may be made to United 
States authorities or to a foreign 
govermment in accordance with Article 
Viti, NATO-SOFA or other applicable 
treaty or agreement. 


§ 536.150 Form of claims. 

{a} A claim normally will be 
presented in writing. A report of the 
incident to the authorities stated in 
§ 536 149 by the claimant or agent 
requesting compensation is an adequate 
presentation. Under unusual 
circumstances, a claim presented orally 
by the claimant to U.S. authorities may 
be considered acceptable. An oral claim 
must be reduced to writing, however, 
not more than 3 years after the date on 
which it accrues. The written claim 
must state the time, place, and nature of 
the incident; the nature and extent of 
damage, loss, or injury; and the amount 
of compensation claimed. 

(b} A claim will be stated in the 
currency of the country where the 
incident occurred, or the country where 
the claimant was an inhabitant at the 
time of the incident. The U.S. dollar 
equivalent of a foreign currency, 
computed at the time the claim is filed 
and based on the annual Foreign 
Currency Fhactuation Account exchange 
rate (where applicable), will determine 
whether a foreign claims commission 


has monetary jurisdiction to settle the 
claim. (See § 536.149.) 

_(c} Claims commissions and 
command claims service will coordinate 
informally with the Chief, Special _ 
Claims Branch, USARCS to determine 
whether it is necessary to comply with 
the mirror file requirements of § 536.21 
(c) and (d}, for any claim cognizable 
under this subpart in which the amount 
claimed is greater than $50,000 and a 
foreign government is not responsible . 
for adjudication under a SOFA or other 
agreement. 


§536.151 Claimants. 

(a) General. (1) In personal injury or 
property damage cases, a claimant must 
have been an inhabitant of a foreign 
country at the time of the incident and 
not otherwise excluded as a claimant. In 
a wrongful death case, the proper 
claimants are those who are entitled by 
the law of the country where the 
incident occurred to bring a claim for 
the decedent’s death, and the decedent 
must have been an inhabitant of a 
foreign country at the time of the 
incident and not otherwise excluded as 
a claimant. However, it is not necessary 
that the claimant in personal injury and 
property damage cases, or the decedent 
in a death case, be a citizen of, or have 
legal domicile in the foreign country, to 
establish that he or she is an inhabitant 
thereof. 

(2) A corporation or other 
organization doing business in a foreign 
country on a permanent basis may 
qualify as a proper claimant although 
organized under U.S. law. 

3) United States citizens residing 
overseas may be proper claimants 
provided it is established that they 
actually are inhabitants of a foreign 
country (see paragraph 7—4c{1)(a), DA 
Pam 27-162) and are not otherwise 
excluded. 

(4) The government of a foreign 
country’and political subdivisions 
thereof are proper claimants unless 
waiver provisions of applicable 
international agreements exclude such 
claims. 

(b} Claimants excluded. (1) A 
national, or a corporation controlled by 
a national, of a country at war or 
engaged in armed conflict with the 
United States or of any country allied 
with such enemy country, is excluded 
as a claimant, unless the appropriate 
foreign claims commission considering 
the claim or the responsible military 
commander, determines that the 
claimant is, and at the time of the 
incident was, friendly to the United 
States. : 

(2) United States military personnel 
and civilian employees of the U.S. 


Government or its agencies and 
instrumentalities and their dependents, 
who are normally residents of the 
United States and who, at the time of 
the incident giving rise to the claim, are 
residing in a foreign country primarily 
because of their own or their sponsor’s 
duty or employment status, are not 
foreign inhabitants and are excluded 
from coverage under the Foreign Claims 
Act. 

(i) Foreign born spouses, children and 
other dependent family members of 
such military personne} and United 
States employees are also deemed to be 
inhabitants of the United States and 
excluded from coverage under this 
subpart if they have resided with their 
sponsor in the United States and are 
now overseas primarily because of their 
sponsor’s duty assignment. 

(ii) Children born to or adopted by a 
member of the force or civilian 
component who has not been reassigned 
to the United States since the date of the 
birth or adoption, are deemed to be an 
inhabitant of the United States and- 
excluded from coverage under this 
subpart.from the time they are born or 
adopted. However, children born or 
adopted overseas will be deemed to be 
foreign inhabitants if there is clear 
evidence that they are not a member of 
the sponsor’s household and are not 
residing overseas primarily because of 
the sponsors duty assignment. For 
example, a child bern or adopted 
overseas would be deemed to be a 
foreign inhabitant if the child continued 
to reside overseas with the other parent 
after their military or civilian employee 
sponsor returns to the United States or 
is transferred to another foreign country 
on permanent change of station orders. 
(See paragraph 7—4c, DA Pam 27-162.) 

(iii) In the case of a spouse married 
overseas to a member of the armed — 
forces or a U.S. civilian employee, the 
spouse continues to be a foreign 
inhabitant until he or she moves with 


_ the sponsor to another foreign country 


or to the United States. 

(iv) Parents or other relatives who are 
financially dependent on a member of 
the military or civilian employee, but 
are not members of the household, 
continue te be foreign inhabitants. If 
they are members of the sponsor’s 
household they lose foreign inhabitant 
status once they have resided in the 
United States or another foreign country 
with the sponsor. 

{3) Other residents of the United 
States, or its territories, 
commonwealths, or possessions who are 
visiting, touring, er employed overseas, 
but not inhabitants of a foreign country, 
are excluded. 
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(c) Insurers or other subrogees. (1) 
Under this subpart the property claim of 
an insured, but-not that of a subrogee, 
may be considered. This precludes 
consideration of the claim of an insurer 
subrogated by operation of law or the 
terms of a policy of insurance for 
payments made by it to or for its 
insured. However, an insured party will 
not be required to exhaust a remedy 
against an insurer, which the insured 
obtained by payment of a premium to 
that insurer, prior to payment of a 
property damage claim under this 
subpart. 

(2) Further, no claim or any part 
thereof, the amount of which has been 
recovered or is reasonably recoverable 
from workmen’s compensation, health 
insurance, social security, or any . 
indemnifying law or indemnity 
contract, may be paid. 

(3) Provisions of paragraphs (c) (1) 
and (2) of this section are intended to 
preclude any payment that does not go 
to and remain with the injured party 
claimant. 

(4) If the application of paragraph 
(c)(2) of this section would impose 
severe hardship upon an individual, the 
claim should be forwarded to 
Commander, USARCS, who is 
authorized to make exceptions in 
individual cases upon presentation of 
adequate justification. 


§536.152 Claims payable. 

(a) A claim for death, personal injury, 
or loss or damage to property may be 
allowed under this subpart if it resulted 
from a negligent or wrongful act or 
omission of any of the following 
categories of personnel regardless of 
whether the act or omission was within 
the scope of their employment— 

(1) Military personnel of the United 
States. 

(2) Civilian employees of a military 
department of the Department of 
Defense who are U.S. citizens. Claims 
generated by U.S. citizens who are 
employees of a nonappropriated fund 
activity who are paid with 
nonappropriated funds will be paid in 
accordance with the provisions of this 
subpart and subpart L from 
nonappropriated funds. 

(3) Other civilian employees who are 
not U.S. citizens and were recruited or 
transferred from a country other than 
the one in which they are employed and 
where the incident occurred. 

(b) Claims based on the negligent or 
wrongful acts of the following categories 
.of employees will be paid under this 
subpart only if the act was within the 
scope of their employment—- 

(1) Civilian employees who dre not - 
U.S. citizens, whe were recruitedin the 


country in which they are employed, 
and where the incident occurred. . 
Claims arising from the operation of 
U.S. Armed Forces vehicles or other 
equipment by the employees described 
in the preceding sentence, however, 
may be paid, even though the 
employees are not acting within the 
scope of their employment, provided 
the employer or owner of the vehicle or 
other equipment would be liable under 
local law in the circumstances involved. 
- (2) Officers or civilian employees of 
the American Battle Monuments 
Commission, acting within the scope of 
employment. Claims generated by such 
personnel will be paid from American 
Battle Monuments Commission 
appropriations. 
3) Certain Red Cross volunteers 
— the criteria set forth in AR 40- 
aragraph 2-42. 

> A claim may be settled under this 
subpart if it arises from non-combat 
activities (see glossary). Activities 
incident to combat, whether in time of 
war or not, are excluded. 

(d) Property for the loss or damage or 
which claims may be settled under this 
subpart includes— 

(1) Real property used and occupied 
in connection with training, field 
exercises, or maneuvers. An allowance 
may be made for the use and occupancy 
of real property arising out of trespass 
or other tort, even though claimed as 
rent. Real estate claims founded upon 
contracts are processed under the 
provisions of AR 405-15. 

(2) Personal property bailed to the 
Government under an agreement, 
express or implied, unless the owner 
has expressly assumed the risk of 
damage or loss. 


§536.153 Claims not payable. 

A claim may not be allowed under 
this subpart that— 

(a) Results from action by an enemy 
or results directly or indirectly from an 
act of the armed forces of the United 
States in combat, except if it arises from 
an accident or malfunction incident to 
the operation of an aircraft of the armed 
forces of the United States including its 
airborne ordnance, indirectly related to 
combat, and occurring while preparing 
for, going to, or returning from a combat 
mission. 

(b) Is purely contractual in nature. 

(c) Is one for which a foreign country 
is responsible under Article Vill NATO- 
SOFA, or other similar treaty or 
agreement. (See § 536.148). However, if 
a foreign country refuses to recognize. 
legal responsibility for the claim, or to 
consider it-under applicable treaty 
provisions; the seniér Army JA‘in * 
country or, where the-estimated value of 


the claim is within USARCS authority, 
the Commander, USARCS, may 
authorize a foreign claims « commission 
to consider the claim. 

(d) Arises frem private or domestic 
obligations as distinguished from 
Government transactions. 

(e) Is based solely on compassionate 
grounds. (See DA Pam 27-162, 
paragraph 8-4.) 

(f) Is a bastardy claim. 

(g) Arises from the operations of a 
nonappropriated ‘fund activity, unless © 
generated by military personnel 
performing assigned duties (subpart L). 

(h) Is for the personal injury or death 
of a member of the armed forces of the 
United States incurred incident to 
service, (See § 536.25.) 

(i) Is for the personal injury or death: 
of a Government employee for whom 
benefits are provided by the FECA (5 
U.S.C. 8101-8150). 

(j) Is for the personal injury or death 
of an employee, including 
nonappropriated fund employees, for 
whom benefits are provided by the 
Longshoremen’s and Harbor Workers’ 
Compensation Act (33 U.S.C. 901 et 
seq.). 

(k) Is for the personal injury or death 
of any employee for whom benefits are 
provided under workmen’s 
compensation type laws or regulations, 
including local law or custom, in cases 
where contribution is made or insurance 
premiums paid directly or indirectly by 
the United States on behalf of the 
injured employee. If, in the opinion of 
a foreign claims commission the claim 
should be considered payable; (e.g. 
injuries did not result from the normal 
risk of employment or adequate 
compensation is not payable under 
workmen’s compensation laws,)the file 
will be forwarded with 
recommendations through claims 
channels to the Commander, USARCS, 
who may authorize payment of an 
appropriate award. The Commander, 
USARCS, also may specify that all or 
any part of any compensation received 
by the claimant from workmen's 
compensation sources, as above, will be 
deducted from the award to claimant. 
The claim of an insurance carrier 
subrogee who has received premiums 
paid directly or indirectly by the United 
States on behalf of the injured 
employee, however, is not payable. 

(1) Is for taking of property by 
technical trespass, such as the overflight 
of aircraft or a taking contemplated by- 
the Fifth Amendment to the U.S. 
Constitution, as distinguished from: 
common law trespass. (See AR 405-15, 
paragraph 2c, and DA Pam 27-162, ~ 
paragraphs 6-46 and 8-75)." ~~ 
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(m) Is for reimbursement for medical, 
hospital, or burial expenses furnished at 
the expense of the United States. 

(n) Is for patent or copyright 
infringement. (See AR 27-60.) 

(o) Is for war trophies, or articles 
intended directly or indirectly for 
persons other than the claimant or 
members of his or her immediate family 
such as articles acquired to be disposed 

. of as gifts or for sale to another, 
voluntarily bailed to the Army, or for 
precious jewels and other articles of 
extraordinary value voluntarily bailed to 
the DA. The preceding sentence is not 
applicable to claims involving registered 
or insured mail. No allowance will be 
made for any item when the evidence 
indicates that the acquisition, 
possession, or transportation thereof 
was in violation of DA directives. 

(p) Is for rent, damage, or other 
payments involving the acquisition, use, 
possession, or disposition of real 
property or interests therein by and for 
the DA, except as authorized by 
§ 536.152(c)(1). Real-estate claims 
founded upon contract are generally 
processéd under AR 405-15. (See DA 
Pam 27-162, paragraph 8-46.) 

(q) Is not in the best interests of the 
United States or is contrary to public 
policy, general principles of equity, or 
the basic intent of the FCA. Examples 
are claims by inhabitants of unfriendly 
countries, claims by or based on injury 
or death of individuals considered to be 
unfriendly to the United States, or 
claims for property losses resulting 
directly or indirectly from illegal 
activities of the claimant, such as drug 
dealing, black-marketing, or illegal loan 
sharking. When a claim is considered to 
be not payable for the reasons stated in 
this paragraph, the issue will be 
presented to the Commander, USARCS 
for determination of the applicability of 
this exclusion. 

(r) Arises from the activities of the 
Panama Canal Commission. ~ 

(s) Is based upon an act or omission 
of a member or employee of the Army, 
exercising due care, in the execution of 
a statute or regulation, whether or not 
such statute or regulation is valid. 
However, this exception should not be 
used without prior approval of the 
Commander, USARCS. 

(t) Is based upon the exercise or 
performance or the failure to exercise or 
perform a discretionary function or duty 
on the part of a Federal agency, or a 
member or employee of the Army, 
whether or not the discretion involved 
is abused. However, this exception 
should not be used without prior 
approval of the Commander, USARCS. 

u) Arises in respect to‘the assessment 
or collection of any tax or custom duty, 


or the detention of any goods or 
merchandise by any officer of customs 
or excise or any other law enforcement 
officer. 

(v) Is a claim for which a remedy is 
provided by the Suits in Admiralty Act 
(46 U.S.C. 741-752) or the Public 
Vessels Act (46 U.S.C. 781790), or 
cognizable under subpart H, unless 
specifically authorized by the 
Commander, USARCS. {See 
§ 536.147(d).) 

{w) Is a claim arising out of an act or 
omission of any employee of the 
Government in administering the 
provisions of the Trading With the 
Enemy Act (50 U.S.C. App, sections 1- 
31). (See DA Pam 27-162, paragraph 8- 
8d.) 

(x) Is for damages caused by the 
imposition or establishment of a 
quarantine by the United States. 

(y} Results wholly from the negligent 
or wrongful act of the claimant or his or 
-her agent. Claims involving comparative 
negligence are not barred by this 
provision. 

(z) Arises out of malicious 
prosecution, abuse of process, libel, 
slander, misrepresentation, deceit, or 
interference with contract rights. 

(aa) Is for damages caused by the 
fiscal operations of the DA, the 
Treasury, or by regulation of the 
monetary system. 


§ 536.154 Compensation. 

(a) In determining an appropriate 
award, the law and custom of the 
country where the incident occurred 
will be used to determine what elements 
of damages are payable and which 
individuals are entitled to receive 
compensation. However, where the 
claimant is an inhabitant of another 
foreign country and only temporarily in 
the country where the incident 
occurred, the quantum of certain 
elements of damages, such as lost wages 
and future medical care, may be 
calculated based on the law and 
economic conditions in the country of 
the claimant’s permanent residence. 
Punitive damages and interest will not 
be allowed. Court costs, attorney fees, 
bail, costs of filing a claim, and similar 
charges also are not allowed. 

(b) Local law or custom pertaining to 
contributory or comparative negligence 
and to joint tortfeasors will be applied. , 


o 


536.155 Computation of amount. 

(a) The amount allowed will, to the 
extent possible, be apportioned among 
claimants as prescribed by local law. 

(b) After appropriate compensation 
for the total damages suffered has been « 
computed, any payment claimant has . 


received from the tortfeasor, or any joint 


tortfeasor, will be deducted. This 


includes amounts collectible from a 
tortfeasor’s or joint tortfeasor’s 
insurance company or amounts paid by 
any other third party. 

(c) Deductions for insurance. (1) 
Normally there will be deducted from 
any award the amount of any applicable 
insurance coverage recovered or an 
amount that can be reasonably expected 
to be recovered and which has been or 
will be paid to the claimant. In this 
regard, every effort will be made to 
monitor the insurance aspect of the case 
and encourage direct settlement 
between the claimant and the insurer 
(See § 536.151(c)(1).) 

(2) When efforts under paragraph 
(c)(1) of this section are of no avail or 
it otherwise is determined that an 
insurance settlement will not be 
reasonably available for application to 
the award, settlement may be 
accomplished without making a 
deduction. In such cases, an assignment 
of the insured’s rights against the 
insurer will be obtained and, in 
appropriate cases, reimbursement action 
will be instituted against the insurer 
under applicable procedures. 

(3) If the reason that an insurance 
settlement is not available is due to 
insolvency or bankruptcy of the insurer, 
no award will be made until prior 
consent has been obtained from the 
Commander, USARCS. In this event, a 
report on a bankruptcy will be 
forwarded without delay setting forth all 
pertinent information including the 
alleged reasons for the bankruptcy and 
the facts concerning the licensing of the 
insurer. 

(d) Settlements will be stated in the 
appropriate foreign currency. To 
determine the proper approval 
authority, the settlement or the claimed 
amount (in claims where-a settlement 
cannot be reached) will be converted to 
the U.S. dollar equivalent (based on the 
annual Foreign Currency Fluctuation 
Account exchange rate, where 
applicable) on the date of the 
commission’s action. 

(e) Payment will be made in the 
currency of the country in which the 
incident occurred or where the claimant 
resided at the time of the incident. 
However, if the claimant resides in 
another foreign country at the time of 
payment, payment in an amount 
equivalent to that which would have 
been paid under the preceding sentence 
may be made in the currency of that 
third country. 

(f) No more than 20% of the total cost 
of an award to the United States may be: 
paid as attorney fees or as a fee by any 
representative. This fee limitation 
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should be made a part of all settlement 

agreements. _ , 

___ (g) In appropriate cases, a commission 
or other approval authority can require 


a structured settlement with periodic or . 


deferred payments if it is feasible to 
make such arrangements in the country 
where the claimants reside. Such 


settlement are especially appropriate on 
claims of minors. In cases where the 


time, duration, amount or need for any . 


element of future damages is uncertain, 
the part of the award for such damages 
may be paid into a reversionary trust 
with.the reversion to the United States. 


Foreign Claims Commissions 


§ 536.156 Appointment and functions. 

(a) Claims cognizable under this 
section will be referred to a foreign 
claims commission for processing 
regardless of the amount claimed. The 
commander senior Judge Advocate of a 
command having a command claims 
service will appoint necessary foreign 
claims commissions to acton claims 
arising within his or her geographic area 
jurisdiction, and on claims arising in* 
another geographic area jurisdiction that 
are transferred by agreement between 
the commanders involved. The senior 
Judge Advocate may delegate this 
authority to commander or chief of the 
command claims service. 

(b) All other commissions will be 
appointed by the Commander, USARCS, 
to act on any claims referred to the 
commission regardless of where the 
claim arose. Commissions appointed by 
the Commander, USARCS, for units 
based on CONUS may act on any claim 
arising out of the operations of their 
unit. Any claims commission operating 
in or adjudicating claims arising out of 
an area within the jurisdiction of a 
command claims service will comply 
with the legal and procedural guidance 
of that service. 

(c) A commission may operate as an 
integral part of a command claims 
service that will determine the cases to 
be assigned to it, furnish necessary 
administrative services, and establish 
and maintain its records. Where a 
cormnmission does not operate as a part 
of a command claims service, it may 
operate as a part of the office of a 
division, corps or higher command SJA, 
who will perform the foregoing 
functions. 

(d) Any appointing authority may 
relieve a commission appointed by him 
or her. One copy of each order 
concerning appointment, relief, or 
change of responsibility of a 
commission will be forwarded without 
delay to the Commander, USARCS. 

(e) Normally, the claims commission 
is responsible for the investigation of all 


claims referred to it, using the 
procedures in subpart B, Investigation, 
and any local procedures established by 
the appointing authorit ° Ag command 
claims service responsible for the area 
in which the claim arose. The chief of 

a command claims service can request 
assistance on claims investigation in 
their geographical areas from units or 
organizations other than the claims 
commission. The Commander, USARCS 
can do likewise for any claim referred 
to a commission appointed under his 
authority. 

(f) When a foreign claims commission 
intends to deny a claim, award less than 
the amount claimed, or recommend an 
award less that the amount claimed but 
in excess of its authority, it will notify 
the claimant, the claimant’s authorized 
agent, or the claimant’s legal 
representative, in writing by the means 
most likely to ensure receipt by the 
claimant, of its intended action on the 
claim and the legal and factual basis for 
that action. The purpose of this notice 
is to give the claimant an opportunity to 
object to the commission’s action and 
state the reasons for the objection before 
final action on the claim. Where the 
commission intends to award the 
amount claimed or to recommend to 
higher authority an award equal to the 
amount claimed, this procedure is not 
necessar 

(1) This notice should be given at 
least 30 days prior to final action by the 


_ commission, except for small claims 


processed under the provisions of 
Subpart B, Small Claims. 

(2) If the commission proposes to 
one a partial award or to recommend 
a partial award to higher authority, a 
settlement agreement should be 
enclosed with the notice. If the 
commission is recommending an award 
in excess of its authority, the agreement 
should indicate that the 
recommendation is contingent upon 
approval by higher authority. Claimants 
will be advised they may either accept 
the commission’s action by returning 
the signed settlement agreement or, if 
they are dissatisfied with the 
commission's action or 
recommendation, they may submit a 
response in writing stating the factual or 
legal reasons why they believe the 
commissions proposed action is 
incorrect. 

(3) A commission may alter its initial 
decision based on the claimant's 
response or proceed with its intended 
action. If the claimant’s response raises 
a general policy issue, the commission 
may request an advisory opinion from 
the Commander, USARCS while 
retaining the claim for final action at its 
level. 


(4) Upon completion of its evaluation . 
of the claimant’s response, the 
commission will notify the claimant of 
its final decision and-advise the 
claimant that its action is final and 
conclusive by law (10-U.S.C. 2735), 
unless the final decisionisa — 
recommendation for payment above its 
authority. In that case, the commission 
will forward any response submitted by 
the claimant along with the 
commission’s claims memorandum of 
opinion to the approval authority and 
will notify the claimant accordingly. 


(5) Every reasonable effort should be 
made to negotiate a mutually agreeable 
settlement on meritorious claims. When 
an agreement can be reached, the notice 
and response provisions above are not 
necessary. If the commission 
recommends an award in excess of it 
authority, the settlement agreement 
should indicate that its recommendation 
is contingent upon approval by higher 
authority. 


§ 536.157 Composition. 


A foreign claims commission 
normally will be composed of either one 
or three members. Alternate members of 
three-member commissions may be 
appointed where circumstances require 
and be substituted for regular members 
for specific cases by order of the 
appointing authority. The appointing 
orders will clearly state who is to 
designate the president of a three- 
member commission. Two members of a 
three-member commission will 
constitute a quorum, and the 
commission decision will be 
determined by majority vote. 


§ 536.158 Qualification of members. 


A member of a foreign claims 
commission normally will be either a 
commissioned officer or a claims 
attorney. At least two members of a 
three-member commission must be JAs 
or claims attorneys. In exigent 
circumstances, a qualified non-lawyer 
employee of the armed forces may be 
appointed to a foreign claims 


_ commission subject to prior approval by 


the Commander, USARCS. Such 
approval may be granted only upon a 
showing of the employee’s status and 
qualifications and adequate justification 
of the need for such appointment (for 
example, lack of legally qualified 
personnel). The commission will be 
limited to employees who are citizens of 
the United States. An officer, claims 
attorney, or employee of another armed 
force will be appointed a member of an 
Army foreign claims commission only if 
approved by the Commander, USARCS. 
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§536.159 Delegation of authority. 

(a) One-member commission. Unless 
otherwise restricted by the appointing 
authority, a one-member foreign claims 
commission that is a JA or a claims 
attorney may consider and pay 
appropriate claims presented in any 
amount provided a mutually agreed 
settlement can be reached in an amount 
not over $15,000 or disapprove any 
claim presented in an amount not over 
$15,000. In no case will the 
jurisdictional limit of $15,000 be used to 
unfairly reduce payment of a claim 
meritorious in an amount over $15,000. 
Any other one-member foreign claims 
commission may consider and pay, in 
full or in part, claims presented in an 
amount not exceeding $2,500 that it 
considers meritorious. 

(b) Three-member commission. A 
three-member commission may take the 
following actions on a claim properly 
before the commission, unless otherwise 
restricted by the appointing authority. 

(1) Disapprove a claim presented in 
any amount. Where a claim presented in 
any amount over $50,000 is 
disapproved, the commission, after final 
action has been taken, will forward to 
the appointing authority the written 
notice to the claimant required by 
§ 536.157(f), any response by the 
claimant and its notice of final action on 
the claim. 

(2) Approve and pay, in full or in part, 
a claim filed in any amount which is 
’ adjudicated by the commission as 
meritorious in an amount not exceeding 
$50,000. For claims in excess of $50,000 
in which the commission approves 
payment of an award for $50,000 or less, 
the commission, after taking final 
action, will forward to the appointing 
authority the written notice to the 
claimant required by § 536.157(f), any 
response by the claimant and its notice 
of final action. 

(3) Recommend an award in excess of 
$50,000. The commission will comply 
with the notice and comment provisions 
of § 536.157(f), and forward the claim to 
the approval authority under cover of a 
claims memorandum of opinion. 
Recommendations for awards in excess 
of the commissions authority will be 
sent through any command claims 
service responsible for the area in which 
~- the claim arose and, in the case of 
recommendations for awards in excess 
of $100,000, through the apm tise 
USARCS. . 

(4) In any case where no claim 
exceeds $50,000 but the total amount to 
be awarded on all claims arising out of 
the same incident exceeds $100,000, no 
action will be taken to make payment 
until a claims memorandum of opinion 
(see § 536.22) on the incident has been 


forwarded and reviewed by the 
Commander, USARCS or his designee. 

(c) TJAG, TAJAG and the Commander, 
USARCS or his designee at USARCS 
may-approve and pay, in whole or in 
part, any claims so long as the amount 
of the award does not exceed $100,000; 
may disapprove any claims, regardless 
of either the amount claimed or the 
recommendation of the commission 
forwarding the claim; or, if a claim is 
forwarded to USARCS for approval of 
payment in excess of $50,000, may refer 
the claim back to the commission or to 
another commission for further action. 

(d) Payments in excess of $100,000 
will be approved by the Secretary of the 
Army, the Assistant Secretary of the 
Army {Financial Management) as 
designee of the Secretary or other 
designee. 

(e) Following approval, where 
required, and receipt of an agreement by 
the claimant accepting the specific sum 
awarded by the commission, the claim 
will be processed for payment in the 
appropriate currency. The first $100,000 
of any award will be paid from Army 
claims funds. The excess will be 
reported to the Claims Division, GAO, 
441 G Street, NW., WASH DC 20548— 
9100, together with the documents 
listed in 536.35(b). 

(f) The chief of an overseas command 
claims service may delegate to a one- 
member commission the responsibility 
for the receipt, processing, and 
investigation of any claim, regardless of 
amount, except those required to be 
referred to a receiving state office for 
adjudication under the provisions of a 
treaty concerning the status of our forces 
in the country where the claim arose. If, 
after investigation, it appears that action 
by a three-member commission is 
appropriate, the one-member 
commission should send the claim to 
the three-member commission with a 
complete investigation report to include 
a discussion of the applicable local law 
and a recommendation for disposition. 


§536.160 Advance payments. 

(a) Advance payments pursuant to 10 
U.S.C. 2736, as amended, in partial 
payment of meritorious claims to 
alleviate hardship are authorized under 
the conditions and procedures provided 
in subpart B, advance payments. 


. However, no advance payment is 


authorized if the incident occurs in a 
foreign country which, pursuant to the 


NATO-SOFA or other similar threat or 


agreement,-is responsible for the 
settlement of claims arising therein. An 
advance payment may be made ina . 
sar e claim. . 

e SJA of a command having a 
‘ietaenl claims service, or chief of a 


command claims Service, is authorized 
to approve an advance payment under 
this section. 


Subpart K--Personnel Claims and 
Related Recovery Actions 


General 


§ 536.161 Authority. 


31 U.S.C. 3721, formerly 31 U.S. C. 
240-243, as amended by Pub. L. 97-226, 
28 July 1982 (the Act); DODD 5515.10, 
17 June 1965, with C 1, 6 July 1965 
destruction of personal property of 
military personnel or civilian employees 
incident to their service, and recovery 
from carriers, warehouse firms, and 
other third parties responsible for such 
loss, damage, or destruction. 


§536.162 Delegation of authority. 

(a) Settlement authority. (1) The 
statutory limit of $40,000 in settlement 
of claims and to disapprove claims 
regardless of the amount claimed: 

(i) TJAG. 

(ii) TAJAG. . 

(iii) The Commander, USARCS, or the 
Chief, Personnel Clatens and Recovery 
Division. 

(2) The following area delegated 
authority to pay up to $25,000 in 
settlement of claims and to disapprove 
claims regardless of the amount 
claimed: 

(i) The SJA and, subject to limitations 
imposed by him or her, the chief of the 
command claims service of the 
following commands: 

(A) USAREUR. : 

(B) Eighth U.S. Army, Korea. 

(C) USARSO. 

(ii) Heads of area claims offices 
designated under § 536.5(b) (1) and (2), 
(subject to the provisions of § 536.5(f). 

(b) Approval authority. Heads of 
claims processing offices with approval 
authority are delegated authority to pay 
up to $10,000 in settlement of claims. 

(c) Office code. Authority delegated 
by this paragraph will not be exercised 
unless the claims settlement or approval 
authority has been assigned an office 
code. 

(d) Engineer area claims offices are 
not delegated approval or settlement 
authority under this subpart and will 
forward any such claims to the area 
claims office for the geographic area in 
which the engineer office is located. 

(e) If a claims adjudicated amount is 
in excess of the monetary jurisdiction of 
the claims office, the JA/claims attorney 
will approve and pay the claim up to 
the delegated authority of that office. 
Mark the outside of the file “PRIORITY” 
and forward it with all documentation 
(to include computer disk, paper screen 
and memorandum of opinion) to the 





64066 Federal Register / Vol. 59, No. 237 / Monday, December 12, 1994 / Rules and Regulations 








next higher claims authority for 
additional payment. 


§ 536.163 Scope. 
(a) This subpart prescribes the 
substantive bases and special 
procedural rules for the administrative 
settlement of claims against the United 
States submitted by the Active Army, 
ARNG, and USAR personnel, and 
civilian employees of DOD and DA for 
damage to or loss of personal property 
incident to their service. This subpart 
also sets forth procedures for the 
administrative recovery from 
responsible third parties for loss, 
damage, or destruction of such personal 
property. The underlying Act is a 
gratuitous payment statute; claims 
thereunder do not sound in tort even 
though some tort concepts are used in 
the adjudication of claims under this 
subpart. Further, the Act is not designed 
to make the United States a total insurer 
of the personal property of proper 
claimants. 

(b) The maximum amount that may be 
paid for any loss or damage arising from 
a single incident is limited by the Act 
as amended by Pub. L. 100-565, 31 
October 1988, to $40,000. The 
maximum limit of $40,000 is 
specifically limited to losses of personal 
property occurring after 31 October 
1988, and to losses resulting from 
evacuations or from hostile acts directed 
against the United States or its officers 
and employees. A maximum limit of 
$25,000 is applicable to losses of 
personnel property occurring after 28 
July 1982 and before 1 November 1988. 

(c) Any claim within the scope of this 
subpart, which otherwise would be 
cognizable under the MCA and subpart 
C; the FTCA and subpart E; the Act of 
9 October 1962 (10 U.S.C. 2737) and 
subpart E; the NGCA and subpart F; the 
Maritime Claims Settlement Act and 
subpart H; or the FCA and subpart J will 
first be considered under this subpart. 

(1) If not payable under this subpart, 
the claim will be considered under the 
other subparts prior to any disapproval. 
Particular attention should be given to 
the nature of the claim; many alleged 
“unusual occurrences” are actually 
torts, either by employees or by 
individuals in their private capacities. 
While some incidents may not seem 
common to those experiencing them, an 
“unusual occurrence” is defined as an 
occurrence beyond the normal risk 
associated with day-to-day living and 
working. An unusual occurrence does 
not involve a reasonably foreseeable 
consequeffce of normal human activity. 
For example, having a vehicle hit by a 
golf ball while driving by a golf course 
orstruck by an unknown vehicle in a 


parking lot is a reasonably foreseeable 


rn een of driving a vehicle. 

(2) If a claim cognizable under this 
subpart arises from an incident resulting 
in personal injury, no payment or 
emergency partial payment will be 
made under this subpart until an 
investigation completed in accordance 
with §§ 536.19 and 536.20 has been 
conducted. The Commander, USARCS, 
Chief, Personnel Claims and Recovery 
Division, or the chief of a command 
claims service may waive this 
requirement. Prior to payment the 
investigation must establish that the 
incident was not caused by the 
negligence of the claimant or an agent 
of the claimant. An example of such an 
incident would be a fire in quarters that 
results in an injury to a soldier’s family 
member and was presumably caused by 
faulty wiring, but might have been 
caused by the claimant’s negligence. 

(3) Any claim within the scope of this 
subpart which is also cognizable under 
Article 139 will first be considered 
under subpart I. If settlement of the 
Article 139 claim will be unduly 
protracted, the claim may be settled 
under this subpart and the claimant 
counseled to repay any overpayment if 
payment is later received under the 
provisions of subpart I. 

(d) Any claim cognizable under this 
subpart that is primarily the result of 
fault or negligence of a Government 
contractor other than a common carrier 
or warehouse firm will first be referred 
to the contractor or his or her insurer for 
settlement in accordance with DA Pam 
27-162, paragraph 2-6. 


§ 536.164 Claimants. 

(a) A claim may be presented under 
this subpart only by— 

(1) A member of the Active Army. 

(2) A member of the USAR or the 
ARNG who is engaged in inactive duty 
for training or in active duty training. 

(3) A civilian employee of DA, a 
civilian employee of the ARNG funded 
under 32 U.S.C. 709; a civilian 
employee of the DOD who is not an 
employee of the Department of the Navy 
or the Department of the Air Force; or 
a continental wage scale, local wage 
scale, and other foreign national local 
civilian employees. (See DODD 
5515.10.) However, the claims of DOD 
dependent school teachers and Defense 
Commissary Agency civilian employees 
will be settled by the Service operating 
the installation where that school 
teacher/Commissary Agency employee 
is employed. 

(4) The authorized agent or legal © 
representative of paragraph {a) (1) 
through (3) of this section However, ~ 
any Claim presented by a claims 


preparation service or other hired agent 
must be signed and ratified by the 
proper claimant to preclude assignment 
of claims, regardless cf whether the 
claimant has executed a power of 
attorney. 

(5) The survivors of paragraph (a) (1) 
through (3) of this section in the 
following order of precedence: 

(i) Spouse. 

(ii) Child or children. 

(iii) Father or mother, or both. 

(iv) Brothers or sisters, or both. 

(b) A member of another U.S. Armed 
Force may present a claim to an Army 
claims office for loss of or damage to 
personal property incident to his or her 
service. Any such claim will be 
investigated and processed short of 
adjudication under the provisions of 
this subpart. The completed file will 


‘contain all required supporting 


documents, including evidence in 
support of the amount claimed and 
documents facilitating recovery from a 
carrier, insurer, or other third party. 
Such claims will be forwarded direct to 
the nearest legal office of the service 
concerned for settlement. However, 
Marine personnel claims should be 
forwarded directly to the Commandant 
of the Marine Corps (MHP-40), ¥ 
Headquarters, United States Marine 
Corps, WASH DC 20380-0001. 

(c) Claims of civilian employees of 
nonappropriated fund activities for 
damage to or loss of personal property 
incident to their service will be 
processed in accordance with this 
subpart and subpart L, with payment 
made only from nonappropriated funds. 

(d) Subrogees, assignees, conditional 
vendors, and similar third parties are 
not proper claimants under this subpart, 
and their claims are barred from 
payment. Further, claims for losses of - 
subrogees and similar third parties are 
barred from consideration or payment 
under other subparts when the property 
owner could have presented a 
cognizable claim for loss under the 
provisions of this subpart. 

ie) Personnel who do not fall within 
one of the categories listed in {a) above 
(such as Red Cross employees, foreign 
military personnel, United States 
Organization personnel, or employees of 
Government contractors, including 
technical representatives) are not proper 
claimants under this subpart and their 
claims are barred. 

(f) Claimants who are absent without 
leave (AWOL) will have any pending 
claim denied once they are dropped 
from the rolls (DFR). The denial letter 
will be mailed to the claimant’s last 
known Civilian address. eae: 
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§ 536.165 _ Claims cognizable. 

The following are nonexclusive 
examples of categories of damage to or 
loss of property that may be considered 
by claims approval and settlement 
authorities as having been sustained 
incident to service. Note that a loss 
unconnected with the performance of ~ 
duty, particularly a loss occurring 
outside of normal duty hours, would 
often not be deemed incident to a 
civilian employee’s service, even though 
the same loss might be deemed incident 
to.a soldier’s service. This is particularly 
true if the civilian employee is a local 
foreign national employee. A claims 
approval or settlement authority will 
ask the Chief, Personnel Claims and 
Recovery Division, USARCS for an 
advance opinion prior to adjudicating a 
claim that is deemed incident to service 
but does not fall within one of the 
following categories: 

(a} Losses im quarters or other 
authorized places. Damage to or loss of 
property by fire, flood, hurricane, or 
other unusual occurrence, or by theft or 
vancalism may be considered, while 
located at— 

(1} Quarters, wherever situated, which 
are assigned to the claimant or 
otherwise provided in kind by the 
Government. 

(2) Quarters outside the United States, 
which are occupied ority but are neither 
assigned to the claimant nor otherwise 
provided in kind by the Government. 
However, a claim is not cognizable 
when the claimant is— 

(i} A civilian employee who is a loca! 
inhabitant. 

(ii} A U.S. citizen hired as a civilian 
employee while residing abroad or after 
moving to a foreign country as part of 
the household of a person who is not a 
proper party claimant 

(iti} A family member residing outside 
the United States while the soldier is 
stationed in a different country. 

(iv) A local inhabitant. of a U.S. 
territory who is in that territory at the 
time of a less when he or she is in the 
ARNG either Full Time-National Guard 
Duty (AGR) or on active duty under 
Title 10, or in the USAR on active duty 
for any reason. 

(3) Any place of lodging wherever 
situated, such as a hotel, motel, guest 
house, transit billet or other place, when 
occupied by claimant while in the 
performance of temporary duty or 
similar authorized military assignment 
of a temporary nature 

(4) Any warehouse, office. hospital, 
baggage holding area, or other place 

-authorized or apparently authorized by 
the: for the resets or. 
storage of:personal preperty . : 


(b} Transportation losses. Damage to 
or loss of property incident to 
transportation or storage pursuant to 
orders or in connection with travel 
under orders or in performance of 
military duty may be considered, if not 
the result of a mechanical or structural 
defect. This includes peopenty- in the 
custody of— 

(1) A common or contract carrier or 
any other commercial concern, either 
pursuant to a Government Bill of Lading 
(GBL), Government contract, or the 
commuted rate method (Joint Travel 
Regulation (JTR) Vol I, paragraph 
C8001(4)}). With respect to mobile 
homes, it is the owner’s responsibility to 


* place the mobile home and its tires, 


tubes, frame, and other parts in fit 
condition and to load the mobile home 
to withstanf the stress of normal 
transportation, at his or her own 
expense, prior to shipment. 

b 2) An agent or agency of the 
Government, to include property mailed 
at Government expense in the custody 
of the U.S. Postal Service. 

(3) The claimant or appropriate 
personne! while the claimant is 
traveling in a private or public vessel, 
vehicle, aircraft, or other conveyance in 
performance of military duty. 

(4) The claimant or appropriate 
personnel while the claimant is 
traveling aboard a military vessel, 
aircraft, or vehicle in performance of 
military duty or pursuant te orders 
authorizing travel, including travel 
pursuant to leave orders on a space 
available basis. 

(c) Losses due to enemy action, 
evacuation, hostile acts, or public 
service. Damage to or loss of property 
may be considered which is a direct 
result of— 

(1} Enemy action, or threat thereof; 
combat, guerrilla, or other belligerent 
activities, whether or not the United 
States was involved; or unjust 
confiseation by a foreign power or its 
nationals of property belonging to 


* soldiers or U.S. national civilian 


employees. 
(2) Acts of mob violence, terrorist 
attacks, or other hostile acts directed 
against the United States or its officers 
and employees 

(3) Action by the claimant in an 
attempt to quiet a civil disturbance or 
alleviate a public disaster. 

(4) Efforts by the claimant to save a 
human life or Government property. 

{5} Evacuation from a foreign country 
on the recommendation or order of 
competent authority. This subsection 
provides payment for property 
belonging toe seldiers and civilian ~ 


._ employees and their command- - 
sponsored 


—— with entitlement 


to shipment at Government expense, 
which is abandoned during an 
evacuation and not recovered, or 
damaged by an incident of political 
unrest or hostile act prompting or 
following such evacuation. 

(d} Loss of money delivered to a i 
Government agent. Loss of funds neither 
applied as directed by the owner nor 
returned may be considered when the 
funds were delivered to and accepted by 
Government personne} authorized or 
apparently authorized to receive them 
for such purposes as safekeeping; 
deposit in savings am; 
transmission by personal transfer 
account; purchase of U.S. bonds or 
postal money orders; or conversion into 
military payment orders, Government 
checks, or into another kind of currency 

(e) Vehicle losses. Vehicles are 
defined to include automobiles, 
motorcyeles, mopeds, utility trailers, 
camping trailers, trucks with mounted 
camper bodies, motor homes, boats, boat 
trailers, bicycles, and aircraft. Mobile 
homes and other property used as 
dwelling places are not considered 
vehicles. Damage to or loss of vehicles 
and property properly stored or : 
contained therein may be considered 
when— 

(1) Used in the performance of 
military duty, if such use was 
authorized or directed for the 
convenience of the Government and 
provided— 

(i) The travel did not include 
commuting to or from the permanent 
place of duty and, 

(ii) The loss or damage did not arise 
as @ result of a mechanical or structural 
failure of the vehicle during such usage 

(2) Shipped to, from, or between an 
overseas area or areas at Government 
expense in accordance with paragraph 
(b) of this section, provided the loss or 
damage did not arise as a result of 
mechanical or structural failure of the 
vehicle during such shipment. 

(3) Located at quarters or place of 
lodging as defined in paragraphs (a} (1), 
(2), and (3) of this section, which for the 
purposes of this paragraph includes 
garages, carports, driveways, assigned 
parking spaces, and lots specifically 
provided and used for the purpose of 
parking at one’s quarters, provided that 
the loss or damage is caused by fire, 
flood, hurricane, or other unusual 
occurrence, or by theft or vandalism. 
There is a presumption that vehicle 
theft or vandalism occurs off the 
military installation and is generally not 
com e. Claims for theft.or 
vandalism to vehicles i i 

property stored inside a.vehicte} are 
only payable when.a claimant proves 
that the-theft or vandalism occurred 
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while the vehicle was located at his or 
her authorized or assigned quarters (for 
example, a military police report 
indicates broken glass from the window 
is on the driveway). 

(4) Located other than at quarters on 
a military installation, provided that the 
loss or damage is caused by fire, flood, 
hurricane, or other unusual occurrence. 
The term “military installation”’ is used 
broadly to describe any fixed land area, 
wherever situated, controlled, and used 
by military activities or the DOD. A 
vehicle that is properly on the 
installation should be presumed to be 
incident to the claimant’s service unless 
the application of such a presumption 
would be unreasonable under the 
particular circumstances, such as 
visiting a fellow soldier on another 
military installation while on leave. 

(f) Clothing and articles being worn. 
Damage to or loss of clothing and 
articles being worn while on a military, 
installation or in the performance of 
military duty may be considered, 
provided such loss was caused by fire, 
flood, hurricane, or other unusual 
occurrence, or by theft. Spilling battery 
acid, paint or similar substances on 
clothing, or breaking eyeglasses during 
physical training is not an unusual 
occurrence. 

(g) Personal property held as 
evidence. Deprivation of property held 
as evidence may be considered when 
after taking all circumstances into 
consideration, the temporary loss of the 
property will work a grave hardship on 
the claimant who is a victim of a crime. 

(h) On-post robberies. Claims for 
losses due to theft from the person on 
a military installation by the use of 
force, violence, or threat to do bodily 
harm may be considered. If cognizable 
under Article 139, the claims should be 
considered under subpart I. 


§ 536.166 Claims not cognizable. 

The following are examples of types 
and categories of property losses for 
which compensation will not be 
allowed: 

(a) Property lost or damaged as a 
result of claimant’s negligence. Property 
damaged or lost, in whole or in part, as 
a result of any negligence or wrongful 
act of the claimant, the claimant’s 
spouse or family member, or any agent 
or employee of the claimant acting in 
the scope of employment, is not 
compensable. Negligence may be 
defined as failure to exercise the degree 
of care that a reasonable and prudent 
person would have exercised under the 
same circumstances. 

(b) Property damaged or lost while 
located at quarters within the United 
States that were occupied by the 


claimant but were neither assigned nor 
otherwise provided in kind by the 
Government. 

(c) Intangible property. Loss of 
property that has no extrinsic and 
marketable value but is merely 
representative or evidence of value, 
such as non-negotiable stock 
certificates, promissory notes, bonds, 
bills of lading, warehouse receipts, 
insurance policies, baggage checks, and 
bank books is not compensable. 
Similarly, a claimant may not be 
compensated for the inability to use 
nonrefundable tickets or recover lease or 
utility deposits. Loss of a thesis, or other 
similar item, is compensable only to the 
extent of the out-of-pocket expenses 
incurred by the claimant in preparing 
the item such as the cost of the-paper 
or other materials. No compensation is 
authorized for the time spent by the 
claimant in its preparation or for 
supposed literary value. 

ai Incidental expenses and 
consequential damages. The Act and 
this subpart authorize payment for loss 
of or damage to personal property only 
Except as provided in § 536.165, 
consequential damages or other types of 
loss or incidental expenses (such as loss 
of use, interest, carrying charges, cost of 
lodging or food while awaiting arrival of 
shipment, attorney fees, telephone calls, 
cost of transporting claimant or family 
members, inconvenience, time spent in 
preparation of claim, or cost of 
insurance premiums) are not 
compensable. 

(e) Real property. Damage to real 
property is not compensable. In 
determining whether an item is 
considered to be an item of personal 
property, as opposed to real property, 
normally, any movable item is 
considered personal property even if 
physically joined to the land. 

(f) Articles acquired or held for sale or 
disposition by other commercial 
transactions on more than an occasional 
basis, or for use in a private profession 
or business enterprise. 

(g) Enemy property or war trophies. 
&) Property acquired, possessed, or 
transported unlawfully or in violation of 

local law or competent regulations or 
directives. This includes loss or damage 
to vehicles not properly registered or 
insured in compliance with local law or 
competent regulations or directives. 

(i) Loss of money in any amount 
during shipment or storage with baggage 
or household goods. This includes coin 
collections. 

(j) Property stored at a commercial 
facility for the convenience of the 
claimant and at his or her expense. 

(k) Substantial fraud. The head of an 
area Claims office may completely deny 


& 


a claim that he determines to be 

substantially tainted by fraud. 
(1) Not a proper claimant. See 

§§ 536.164 and 536.165(a)(2). 


§ 536.167 Time prescribed for filing. 

(a) No claim may be paid under this 
subpart unless it is presented in writing 
within 2 years after it accrues. A claim 
is presented when it is received at a U.S. 
military establishment, not when it 
enters the mails. For purposes of this 
subpart, a claim accrues at the time of 
the incident causing the loss or damage, 
or at such time as the loss or damage is 
or should have been discovered by the 
claimant through the exercise of due 
diligence. In the case of multiple 
deliveries on the same Government Bill 
of Lading, the claim accrues for those 
later received items when they are 
delivered. The claim filed for the initial 
damage will be amended to reflect the 
subsequently claimed items. If personal 
property remains in storage after the 
expiration date of legal entitlement to 
storage at Governmental expense, a 
claim normally accrues on such 
expiration date. 

) If a claim accrues in time of war 
or armed conflict in which the Armed 
Forces of the United States are engaged, 
or if such a war or armed conflict 
intervenes within 2 years after the claim ~ 
accrues, and if good cause is shown, 
then the claim may be presented not 
later than 2 years after the war or armed 
conflict is terminated. A claims office 
may telephonically obtain the authority 
to grant additional time to file a claim, 
from the Chief, Personnel Claims and 
Recovery Division. If good cause for 
delay in filing is not established, the 


_ intervention of war or arméd conflict, in 


itself, will not permit payment of a 
claim presented later than 2 years after 
accrual. Pursuant to the provisions of 
Pub. L. 96-446 (94 Stat 1967), periods 
of captivity are excluded in computing 
the 2-year statute of limitations. 

(c) Ifa proper party claimant is 
notified that his or her personal 
property in nontemporary storage has 
sustained partial damage, the statute of 
limitations does not begin to run until 
the claimant has an opportunity to 
ascertain the extent of the loss, or the 
claimant’s entitlement to Government 
shipment or storage expires, whichever 
occurs sooner. However, the claimant is 
expected to exercise due diligence in 
attempting to ascertain the extent of the 
loss. Moreover, when a proper party 
claimant is notified that his or her 
personal property in nontemporary 
storage at Government expense has 
sustained complete destruction or loss, 
the statute of limitations begins to run 
when this notification is received. 











any writing received. at a U.S. military 
establishment if it constitutes 2 demand 
for compensation for toss of or damage ~ 
to personal property. Claims personnel 
will not return such writing to the 
claimant without action as ‘lacking 
documentation” and may only consider 
it abandoned im accordance with 
§536.234{a) Fer claims cognizable 
under this subpart, a demand need net 
be for a specified sum of money. 
However, the claimant must complete 
and submit DD Form 1842 and DD Form 
1844 (List of Property and Claim 
Analysis Chart) as a condition precedent 
to payment of the claim. Claimants will 
be required to complete only one DD 
Form 1842 and DD Form 1844 and to 
provide only one copy of supporting 
documentation. A demand on carrier, 
warehouse firm, insurer, or other third 
party is not considered a claim against 
the United States. Submission of DD 
Form 1840K (Notice of Loss or Damage} 
to the claims office does not-constitute 
presentment of a claim. If, however, a 
claimant alleges that he or she filed a 
claim, and the evidence shows that 
within the 2-year period the claimant 
visited a claims office of one of the. 
Armed. Forces with an. apparent desire 
to obtain compensation, it may be 
presumed in absence of evidence to the 
contrary, that the claimant, in fact. 
submitted a claim. 


§536.169 Presentation. 

(a) A claim should, if practicable, be 
submitted im writing to the claims office 
serving the Active Army installation 
where the claimant is stationed or 
nearest to the point where the loss or 
damage occurred, or where investigation 
of the facts and circumstamces can most 
conveniently be made. ARNG and 
USAR personnel wilt not file claims. 
with their unit but with the nearest 
Active Army installation. If submission 
in accordance with the foregoing is 
immpracticable under the circumstances, 
the claim may be submitted in writing 
to the commander for any installation or 
establishment of the Armed Forces who 
will forward the claim to the 
appropriate Army claims office for 
processing. To constitute a filing under 
this regulation, a claim must be 
presented im writing to an agency of one 
of the military departments other than 
the National Guard or a Reserve 
Component. 

(b) The claimant is responsible for 
substantiating ownership or possession, 
the fact of loss or damage, and the value 
_ of property, especially for expensive 
items. The claimant is:also responsible 


' for pronapthy: 


discovering and reporting 
loss whenever failure to do so would 
prejudice either effective investigation 
of the claim: or effective recovery action 
from a third party. Failure to de so may 


- result in reduction of the amount 


allowable or denial of the claim im 
accordance with § 536.181 (a). 


Evaluation, Adjudication, and 
Settlement of Claims 


§ 536.170 Policy. 

fa} The prompt, fair disposition of 
claims of soldiers and civilians, ' 
consistent with the protection of the 
interests of the Government, is 
necessary to maintain morale and to 
prevent financial . Claims 
approval amd settlement authorities 
should exescise reasonable discretion im 
the consideration of claims to achieve 
this goab. 

(b} The small claims procedures 
(subpart B, small claims) applicable to 
claims that may be settled by payment 
of $1,000 or less without extensive 
investigation should be used to the 
maximum extent feasible. When this 
procedure is used, every reasonable 
effort should be made to settle the claim 
usually one working day. However, the 
small claims procedure should not be. 
used when additional investigation is 
necessary to develop the facts required 
for an informed disposition of the clainy 
regardless of the amount claimed. 

%) Within the DA, personnel claims 
witl not be transferred except as 
authorized by the USARCS or a 
command claims service. (See DA Pam 
27-—162,. 2-55.) 

(d) When it is necessary to disapprove 
a Claim or to allow a sum less than the 
amount claimed, the claimant must be 
informed either orally or in writing of 
the factual or legal basis for the 
decision. The first must reflect that this 
explanation was provided to the 
claimant. 

fe) When a claimant refuses to 
provide infermation concerning private 
insurance. coverage, the JA may assume, 
in the absence of evidence to the 
contrary, that the claimant had private 
insurance covering the entire loss and 
disapprove the claim. 


§536.171 Preliminary findings required. - 

Prior to allowing or recommending 
the allowance of compensation for the 
loss, damage, or destruction of property, 
the approval or settlement authority will 
make the following findings: 

(a) The claimant is a proper party 
claimant. 

(b) The evidence substantiates the fact 
of ownership or possession of the 
personal property involved and the. fact 


al 


of loss, damage, or destruction as . 


leged. 

(c} The loss, damage, or destruction of 
the property involved was sustained 
incident to the claimant’s military 


BE ees ge ore 
(d} The type of property claimed and 


the amount or quantity claimed was 
reasonable or useful under the attendant 
circumstances for the claimant to have 
used or possessed incident to military 
service or employment. 

(e} There is no bar to the allowance 
of compensation of the type of property 


. involved, or lor die tops ct tne damage, 


rc destruction providing the basis of the 
claim. 

(f) The claimant certified that no part 
of the loss is covered by insurance. If 
private msurance covers ary part of the 
loss, the claimant must first settle with 
the insurance company. See section 


536.281 (b){5). (Coverage under most 
personal property insurance carried by 
service personne! includes items fest or 
missing, destroyed, or damaged by 
water while in custody of a public 
carrier.) 


§ 536.172 Guides for computing amounts. 
allowable. 

(a} For claims of losses imcident to 
service processed under this subpart or 
subpart L, the Commander, USARCS, 
will periodically publish an allowance 
List—Depreciation Guide specifying 
rates of depreciation and maximum 

payments applicable to categories of 
property. The Allowance List— 
Depreciation Guide wilt be binding om 
all Army claims personnel. (See section 
536.9(f).} For claims for losses incident 
to service processed under this subpart 
or subpart E, no payment will be made 
on am item or category of items in excess 
of the maximum payment in effect at the 
time the claim arose, except as provided 
in seetion 536.174 (by). 

(b) The Commander, USARCS will 
promulgate additional guides, 
references, and tables to assist in 
computing allowable compensation 
under this subpart. (See DA Pam 27— 
162, chap 2.) 


§ 536.173. Ownership or custody of 
property. 

Compensation may be allowed even 
theugh the property was not in the 
actual possession of the claimant at the 
time of the damage or loss- 
Compensation may also be allowed even 
though the property was not owned by 
the claimant, provided it was lawfully 
under his or ker dominion and control. 
However, compensation will not be 
allowed for damage or loss to personal 
property transported to accommodate 
another, other than the claimant’s 


- 
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family members, nor will compensation 
for damage or loss to a vehicle loaned 
to a claimant be allowed unless both the 
claimant and the owner are proper party 
claimants. A vehicle registered in the 
‘name of the claimant or a spouse is not 
deemed, as between them, to be loaned. 
When a vehicle is subject to a lien, the 
vehicle is not deemed to be loaned 
merely because the title is in the name 
of the lien-holder. 


§536.174 Determination of compensation. 

(a) A claim may be allowed only for 
the amount and quantity of personal 
property considered reasonable or 
useful for the claimant to have used or 
possessed under the attendant 
circumstances, incident to his or her 
service or employment. In determining 
the reasonableness or utility of types 
and quantities of property included in a 
claim cognizable under this subpart, an 
approval or settlement authority will 
give consideration to the claimant’s 
living conditions, family size, social 
obligations, and need to have more than 
average quantities, as well as the 
circumstances attending acquisition or 
possession of the property and the 
manner of damage or loss. 

(b) The maximum amounts allowable 
for specific types and categories of 
personal property listed in The 
Allowance List—Depreciation Guide 
constitute a determination of amount of 
quantity deemed reasonable or useful. A 
maximum allowance per item indicates 
that the allowance fora single item of 
the type or category of property 
involved will not exceed that amount. A 
maximum allowance per claim indicates 
that the total allowance for all items of 
the listed type or eategory is limited to - 
that amount. Where both a maximum 
amount per item and per claim are 
applicable, the total allowance for all 
items will be limited to the maximum 
per claim, which will reflect the 
allowance of not more than the 
maximum per item for any individual 
item. To avoid application of these 
maximum allowances, a sojdier or 
civilian employee may obtain additional 
protection on shipments by requesting 
full replacement protection or increased 
value protection. The Chief, Personnel 
Claims and Recovery Division, USARCS 
may waive the maximum in a particular 
case for good cause shown. 

(c) Compensation allowable for an 
item of personal property will not 
exceed the actual value of the item at 
the time of its loss, damage, or 
destruction. Guidance on determining 
the base figure for actual value, using 
replacement costs, estimates, or the 
Table of Adjusted Dollar Value, is 
provided in DA Pam 27—162, chapter 2. 


Because soldiers are permitted to 
replace items missing or destroyed 
during PCS moves from the Overseas 
Post Exchange Catalog, even when 
ordering from this catalog is not 
otherwise permitted, such items may be 
valued using this catalog. . 

' (d) In adjusting a base figure to 
determine actual value, standard yearly 
rates of depreciation have been 
established for the types and categories 
of items that have generally recognized 
periods of useful life; standard flat rates 
of depreciation have been established 
for certain kinds of items that decrease 
in value primarily as the result of the 
fact they are no longer new and unused, 
but which do not continue to depreciate 
on a yearly basis since they are not 
subject to fixed periods of useful life. 
(See Allowance List—Depreciation 
Guide.) However, if personal inspection 
of damaged property indicates that it 
was in better than average condition 
prior to damage, a lesser rate of 
depreciation should be applied. 
Similarly, if the evidence indicates that 
an item was in poor condition at time 
of damage, a higher rate of depreciation 
is appropriate. Variations from the 
established rates of depreciation will be 
fully explained. The following rules are 
to be observed in computing the 
depreciation applicable to any. item: 

(1) Normally no depreciation is to be 
charged against goods during periods of 
storage. However, this does not mean 
that deductions cannot be taken for 
other reasons, such as a reduction in the 
market value of an item because of 
changes in style or obsolescence. 

(2) Do not depreciate an item which 
is less than six months old (including an 
item subject to flat rate depreciation). 
except clothing and other rapidly 
depreciating articles which may be 
subject to considerable use in such a 
short period of time. Calculate yearly 
depreciation from the date an item is 
originally acquired to either the date of 
pickup (for shipment or storage claims), 
or to the date the property was lost or 
damaged (for other personnel claims). If 
the claimant acquired a used item, then 
the claimant should use either the date 
the original owner acquired the item 
and the original purchase price, or the 
claimant’s purchase price and date he or 
she purchased the item. In accordance 
with the Allowance List—Depreciation 
Guide, compute yearly depreciation in 
12 month increments (e.g., 6-17 months 
equals one year), excluding the month 
the property was acquired.and the’ 
month that the property was ote up; 
lost or damaged. 

(3) No item will be depreciated by 
more than 75 percent. ’ 


(4) No depreciation is charged against 


genuine antiques, objects of art, and 


collector’s items, except for repair of 
portions thereof, such as upholstery, 
which requires periodic replacement or 
repair. For the purpose of this rule, a 
‘souvenir’ is not considered a 
collector’s item. 

(e) Compensation normally allowed 
for an item damaged beyond economic 
repair is the actual value at the time of 
destruction. However, if an item has not 
been totally destroyed and any part «- 
remains useful and has a‘salvage value,’ 
and that part is to be retained by the 
claimant, the allowance will be the 
value at time of destruction less the 
ascertained value of the salvageable 
part. If the claimant does not wish to 
retain any salvageable part of a 
destroyed item, he or she may be 
allowed the fuil value at the time of the 
destruction with no deduction for 
salvage value, provided the claimant 
turns in the salvageable part to the 
Defense Reutilization and Marketing 
Office prior to payment of the claim or 
holds the item for turn-in to the carrier 
(see DA Pam 27-162, paragraph 2-44). 
If the item is turned in to the Defense 
Reutilization and Marketing Office, a 
receipt for the property, DD Form 1348- 
1 (DOD Single Line Item Release/ 
Receipt Document), will be included in 
the file of the paid claim. If the staff or 
command JA determines that 
salvageable items are valued at $25.00 
or less, he or she may advise the 
claimant to dispose of them other than 
by turn-in and this decision will be 
noted on the chronology sheet. In 
certain situations it may be necessary 
for the claims office to assist the 
claimant to.arrange for disposition of 
the property. 

(f) If, after payment of a claim, an 
approving or settlement authority 
discovers that the payment was 
erroneous because the claimant 
misrepresented the quality, quantity, 
age, condition, or replacement or repair 
cost of items, or other facts necessary to 
the adjudication of the claim, the 
approval or settlement authority may 
recalculate the amount allowed and 
arrange for recoupment of the erroneous 
amount paid. However, this procedure 
should be used sparingly, with doubts 
resolved in favor of the claimant. The 
procedure is independent of any other 
action taken against the claimant. 

(g) In determining allowable amounts, 
cents will be rounded off to the nearest 
whole dollar on each line item. Drop 
amounts under 50 cents and increase 
amounts from 50 to 99 cents to the next 
dollar. Thus; $1.49 becomes $1.00 and 
$2.50 becomes $3.00. 
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§536.175 Cognizable incidental expenses. 

(a) Expenses incident to repair or - 
replacement. In addition to actual value, 
the cost of obtaining estimates of repair 
necessary to substantiate amounts 
claimed for damaged property may be 
considered, provided the action of the 
claimant in contracting for the estimates 
appears reasonable under the 
circumstances or was specifically 
directed by the approval or settlement 
authority. However, when the cost of an 
estimate can be applied toward the biil 
due upon completion of repairs, the cost 
of the estimate will not be allowed, 
whether or not the claimant chooses to 
have the repair done. 

(b) Replacement of certain documents. 
The fee charged for replacing certain 
necessary documents such as marriage 
licenses, driver’s licenses, passports, or 
birth certificates may be allowed when 
these documents are lost or destroyed. 

(c) Sales tax and drayage. Sales tax 
and drayage (including postage or 
handling charges to mail an item or 
replacement part) can be allowed up to 
$50 per claim prior to the actual cost 
being incurred. However, payment in 
excess of $50 will require the claimant 
to substantiate that the cost-has been 
incurred. 


§536.176 Property recovered. 

(a) Before approval. Do not pay claims 
for missing property if the missing 
property is located before the claim is 
approved. Only the transit related 
damage will be cognizable. As an 
exception to this rule, compensation 
may be allowed for necessary items that 
were missing for an unreasonable time 
after the expected arrival date and were 
replaced by claimant prior to the items 
being located. Necessary items are those 
that are basic to the operation of a 
household. If compensation is allowed 
under the above exception, the claimant 
will disclaim in writing further interest 
and ownership in such items in 
accordance with paragraph (b)(2) of this 
section. 

(b) After approval. If missing property 
is located after the claim is approved for 
payment, the claimant will normally be 
advised of his or her option to— 

(1) Accept any or all of the items 
located and remit the amount already 
allowed for such items to the United 
States. In certain circumstances, the 
claimant will not have an option: the 
Chief, Personnel Claims and Recovery 
Division, USARCS or his designee can 
require the claimant to accept any or all 
of the items and remit the amount 
allowed; or 

(2) Disclaim-in writing further interest 
and:ownership in thé property and> -. = 
retain the amount approved: for’ ©: 


payment. If, however, the approval.or 
settlement authority determines that any 
of the recovered property is 
substantially different in quality, price, 
or value from the property claimed, the 
approval or settlement authority may 


’ require the claimant to return the 


amount allowed for such property and 
accept the property. 


§ 536.177 _ Companion claims. 

When two or more claims arising from 
the same incident are, by reason of 
differences in amounts within the 
jurisdiction of different approval or 
settlement authorities, action will be 
withheld on these claims until the 
authority having jurisdiction over the 
largest claim has determined that the 
claims arising out-of the incident are 
cognizable, unless the claims lesser in 
amount are clearly cognizable and 
meritorious. 


§536.178 Emergency partial payments. 

(a) Frequently a claimant is in 
immediate need of funds to replace 
damaged or destroyed property. An 
emergency partial payment up to $2,000 
is authorized under the following 
circumstances: 

(1) A hardship situation exists that 
can be alleviated by providing 
immediate funds for the repair or 
replacement of certain property lost or 
damaged; and 

(2) A claim has been presented. 

(3) The approval or settlement 
authority determines that the claim is 
clearly payable under this subpart, in an 
amount exceeding the amount of the 
proposed emergency payment. 

(b) The approval or settlement 
authority can approve an emergency 
partial payment on any claim that meets 
the above criteria. If the adjudicated 
amount exceeds the approval or 
settlement authority’s delegated 
monetary amount, pay up to the 
delegated amount (less the emergency © 
payment), mark the outside of the file 
“PRIORITY” and transfer it with all 
documentation (to include computer 
disk, paper screen and memorandum of 
opinion) to the next higher claims 
authority for additional payment. 

(c) Prior to making any emergency 
payment, the authority approving such 
payment normally will obtain an 
executed partial acceptance agreement 
from the claimant or his or her 
representative. Only the Chief, 
Personnel Claims and Recovery 
Division, USARCS or his designee can 
authorize emergency partial payments 
above $2,000. The authority requesting 
an emergency partial payment above 
$2,000 can coordinate telephonically - 
with USARCS. 


§536.179 Personnel claims memorandum. 

(a) A personnel claims memorandum 
of opinion will be included in the file 
of each personnel claim disapproved; 
forwarded for adjudication, disapproval, 
or reconsideration; or forwarded with a 
recommendation that there be a 
deviation from the Allowance List or 
other established policy. 

(b) A personnel claims memorandum 
of opinion will be signed by the Claims 
JA. It will be routed through any 
intervening settlement authority, 
addressed to the settlement authority 
who will take final action (for example, 
a disapproval would be addressed to the 
SJA of an area claims office, and a 
reconsideration would be addressed to 
the Commander, USARCS). The 
memorandum will be sufficiently 
detailed to explain fully and support the 
action taken or recommended. (See DA 
Pam 27-162, paragraph 2-551 for further 
instructions.) It will be arranged as 
follows: 

(1) Claimant’s name and address. 

(2) Date and place the incident 
occurred giving rise to the claim. 

(3) Amount of claim, the date it was 
filed, and the date reconsideration was 
requested. 

us 4) Subparts the claims were 
considered under, and a brief 
description of the incident or of the 
issues raised by the claimant on 
reconsideration. 

(5) Facts. 

(6) Opinion. 

(7) Recommended action. 


§536.180 Reconsideration. 

A claim will be reconsidered under 
the conditions listed below. 
Reconsiderations normally require 
additional investigation and review 
This additional information will be 
documented in the file. An approval or 
settlement authority— 

(a) May always reconsider his or her 
action if the original action was in error 
or is incorrect based on new facts. This . 
may be pursuant to either a-claimant’s 
oral request for reconsideration or as a 
result of any post-settlement review 
conducted on the claims file. Note that 
while the original approving or 
settlement authority may consider a 
claimant’s “oral” request for 
reconsideration, claims personnel 
should.advise claimants that a higher 
settlement authority will not act on an 
oral request until the claimant presents 
it in writing in accordance paragraph (b) 
of this section. The basis for any change 
will be reflected in the file. 

(b) Must reconsider a claim upon the 
written request of the claimant or 
someone acting on his or her behalf. The 
claimrant must Clearly state the factual or 
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legal basis for relief. However, the 
reconsideration process must be 
considered not as an adversarial 
process, but rather as an opportunity for 
' the approval or settlement authority to 
continue a dialogue with the claimant. 
Every effort should be made to develop 
the claimant’s version of the facts. A 
claim will be reconsidered even if a 
settlement agreement has been 
executed. 

(1) The original approval or 
settlement authority will modify the 
original action if he or she determines 
that the original action was incorrect or 
is incorrect based on new evidence. The 
basis for any change will clearly be 
reflected in the file. 

(2} A successor or higher approval or 
settlement authority will only modify 
the original action on the basis of fraud, 
substantial new evidence, mistake 
(misinterpretation ) of law or regulation, 
or an error in calculation. The basis for 
any change will clearly be reflected in 
the file. 

(3) An approval or settlement 
authority can take final action on a 
request for reconsideration if he or she 
informs the claimant in writing that the 
claimant— 

(i) Is aware of the right to have the file 
reviewed by USARCS; and 

(ii) Will accept the additional 
payment as full relief on the claim;-and 

iii) Knows that if the offer is not 
satisfactory,.the check will still be 
issued (and can be cashed without 
prejudicing his or her right to 
reconsideration); and ; 

(iv) The file will be forwarded to 
USARCS for final review. 

(4) If the approval or settlement 
authority does not grant additional 
relief, or the claimant does not wish to 
accept an additional payment as full 
relief, or the claimant does not respond 
by the suspense date, the JA/claims 
attorney will issue any offered payment 
and will forward the claim through any 
intervening area claims office or 
command claims service to USARCS for 
final action. As an exception, the 
Commander U.S. Army Claims Service, 
Europe (USACSEUR), can take final 
action on any reconsideration request 
forwarded there by a subordinate office 
so long as it does not involve approving 
a waiver of a maximum allowance. The 
Commander, USACSEUR, will include a 
complete copy of the final action and 
will forward the file to the Commander, 
USARCS. 

(c) The approval or settlement 
authority should consider 60 days from 
the settlement date a reasonable time to 
either submit a written request for 
reconsideration or provide an intent to 
file a reconsideration request. The 


claimant will receive written 
notification of this time limit. Any 
reconsideration where denial is 
recommended because it was not timely 
filed will be forwarded according to 
paragraph (b)(4) of this section. The 
Chief, Personnel Claims and Recovery 
Division may grant relief on untimely 
requests for reconsideration on the basis 
of substantial new evidence, fraud, 
mistake of law, or mathematical 
miscalculation. In appropriate 
situations, he may deny relief if the 
filing delay precluded.acquiring 
additional facts. 


§ 536.181 Judge advocate procedures 
responsibilities. 


(a) Reductions for inaction. (1) The JA 
will ensure that, when a demand on a 
carrier or other third party (other than 
a private insurer (see paragraph (a)(2) of 
this section) is required (see recovery 
from.third party) and the claimant's 
failure, absent good cause, to provide 
notice or perform other required actions 
materially prejudices effective recovery 


_action with respect to all or part of the 


loss, the amount otherwise allowable 
under this subpart will be reduced by 
the amount of the anticipated recovery 
so affected on an item-by-item basis. 


(2) When a claimant fails to provide 
timely notice to perfect a claim against 
his or her private insurer, the amount 
allowed, absent good cause, the claim 
will be denied. In determining whether 


’ a claimant has good cause for failing to 


provide timely notice to a private 
insurer, the JA will, in addition to the 
considerations in paragraph (a)(3) of this 
section, determine whether the claimant 
(or agent) had knowledge of the 
requirement and willfully neglected to 
provide notice. See § 536.170(f) for cases 
where a claimant refuses to provide 
information concerning private 


-insurance. 


- (3) Good cause is determined as 
follows: 


(i) When a claimant fails to provide 


' timely notice to a carrier, warehouse 


firm, or private insurer, settlement and 
approval authorities may waive 
reduction action for good cause only 
when one of the following 
circumstances directly contributed to 
the claimant's failure to give timely 
notice: 


(A) Officially recognized absence (for 
example TDY and off post training 
exercises) resulting in claimant's 
absence from official duty station for a 
significant portion of the notice period; 

(B) Hospitalization of claimant for a 


significant portion of the notice period; 
or 


(C) Substantiated misinformation 
concerning notice requirements given to 
the claimant by government personnel. 

(ii) Requests for good cause waivers 
under circumstances other than those in 
paragraph (a) of this section may be 
granted only be the Commander, 
USARCS, or designee. 

(4) Prior to taking reduction action, 
the JA will ensure the claimant is 
provided an opportunity to explain the 
circumstances of his or her failure to 
take appropriate action, and that the 
claim file is documented to show the 
claimant was afforded this opportunity 
and the result provided. The chronology — 
sheet in the file will contain an 
explanation of the JA’s decision 
regarding reduction or the lack thereof. 

ib) information and assistance to 
claimants. Claims personnel will— 

(1) Furnish the necessary claims 
forms (DD Form 1842 and DD Form 
1844) to any individual who indicates, 
in person or by letter, that he or she 
desires to be compensated for loss or _ 
damage to personal property incident to 
service, | 

(2) Furnish instructions and advice as 
to the evidence required to substantiate 
the claim, assist in the completion of 
claim forms, and help with the 
procurement of evidence in support of 
the loss and the amount claimed. 

(3) Assure that the description of the 
items and the damage shown on DD 
Form 1844 are sufficiently detailed to ~ 
permit verification of the purchase price 
and replacement price or repair cost of 
the item claimed. 

(4) Inform a claimant of the time 
limits within which a claim must be 
filed in order to considered. 

(5) Inform all claimants that they must 
file and settle with their private 
insurance companies before the JA/ 
claims attorney will approve a claim for 
payment under this subpart. Claimants 
who state they have no insurance will 
be asked to certify that fact and the 
written statement will be included in 
the claim file. The claimant will be 
required to submit proof of final action 
by the insurer. Claims personnel will 
examine each claim after an insurance 
settlement and determine if prior 
settlement by the insurer (including 
excess valuation coverage) is more 
advantageous to the claimant. A claims 
JA/attorney may decide to approve a 
claim for payment under this subpart 
without a claimant first settling with his 
or her insurance in exceptional cases 
where an insurance company 
improperly refuses to pay a claim or the 
JA determines the claimant has good 
cause (see § 536.181(a) (2) and (3). 

(6) Advise a claimant to notify the JA 
of any offer of settlement or denial of 
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liability by any third party, and to 
secure the JA’s written consent before 
executing 4 release or acceptance of any 
such offer 

(7) Take an active and continuing role 
in publicizing claims information to 
soldiers and their families. 

(c) Other actions. The JA will ensure 

that— 
* (1) DD Form 1840R is dispatched to 
the appropriate third party within 75. 
days of delivery of goods, that-a copy of 
the DD Form 1840 and 1840R is 
dispatched to the destination 
transportation office, in appropriate 
cases, and that a signed and dated copy 
1s maintained and incorporated into any 
claim filed. (See DA Pam 27-162, 
paragraph 2-55.) 

(2) The servicing transportation office 
1s directed to inspect damaged property 
in appropriate cases. (See DA Pam 27— 
162, paragraph 2-41). 

(3) The DD Form 1844 is completed 
(amount allowed column, remarks 
column, and where appropriate, either 
or both columns for exceptions) prior to 
settling the claim. 

(4) All documents written in a foreign 
language are translated into English, 
either verbatim or-in summarized form, : 

(5) Unearned freight charges are 
deducted for property which carriers 
lose or irreparably damage. (See DA 
Pam 27-162, paragraph 3-27.) 

(6)A claims office representative will 
periodically attend local transportation 
office outbound briefings to ensure that 
appropriate information is being 
disseminated to soldiers. 

(7) Inspection by claims office 
personnel are conducted in appropriate 
cases (large claim, reconsideration, 
fraudulent claim) and incorporated into 
the file. 

(d) Financial. The JA will properly 
manage claims funds. This includes— 

(1) On a monthly basis, reconcile 
recovery accounts with the servicing 
finance and accounting office (FAQ) to 
insure moneys are being properly 
deposited into the correct account; 

(2) On a monthly basis, reconcile 
expenditure accounts with the servicing 
FAO to ensure that FAO expenditures 
match claims office expenditures; and 

(3) Ensuring expenditures are from 
current fiscal year accounts. 


§ 536.182 Finality of settlement. 

Except as provided in § 536.180({b), 
the settlement of a claim is final and 
conclusive for all purposes (31 U.S.C. 
3721(k)). 


Recovery From Third Party 


§ 536.183 - Scope. 
(a) The Army Carrier Recovery 
Program involves the supervising and 


pursuing of administrative settlements 
of all claims in favor of the Government 
against third parties arising from claims 
settled under the preceding sections of. 
this subpart. The Program includes 
making and issuing policies, 
procedures, and instructions pertaining 
to recovery action. 

(b) The term third parties as used in 
this section, refers to all types of 
contractors, carriers, and insurers of 
personal property. 


§ 536.184 Duties and responsibilities. 

(a) Field claims approval and 
settlement authorities are responsible 
for local implementation of the Army 
Carrier Recovery Program and will 
ensure that— 

(1) Proper notice is provided to third 
parties (see DA Pam 27162, paragraph 
2-55), 

(2) Claims are processed so that 
relevant time limitations on pursuing 
recovery demands are met, particularly 
the 6-year statute of limitations set forth 
in 28 U.S.C. 2415(a). In overseas areas, 
statute of limitations relevant to locally 
procured tenders and contracts will be 
observed. 

(3) Servicing transportation offices 
provide supporting documentation and 
perform necessary inspections in a 
timely manner. 

(4) Claims files inciude complete, 
legible documentation needed to 
support recovery action, including a 
copy of the itemized breakdown 
prepared by the claimant’s insurer when 
appropriate. 

5) Third party liability is correctly 
calculated in accordance with DA Pam 
27-162, chapter 3, and is reflected on all 
copies of the DD Form, 1844. 

6) Written demands for 
reimbursement are prepared against 
appropriate third parties, and demands 
are dispatched locally or forwarded for 
centralized recovery within 30 days of 

settlement (see § 536.196). If this 30-day 
standard is not met or no demand is 
prepared because liability will not be 
pursued, claims personnel will explain 
the basis for this on the claims 
chronology sheet. Note, however, that 
files will not be forwarded for 
centralized recovery prior to the 21st 
day after settlement in order to afford 
the claimant an opportunity te request 
reconsideration. 

(7) Unearned freight letters are 
prepared when required by DA Pam 27- 
162, paragraph 3-27, and are either 
included in files forwarded for 
centralized recovery or are dispatched 
locally after settlement with the carrier. 

(8) Settlement offers from third parties 
are accepted or rejected within 30 days 
of receipt. 


(9) Checks received are kept ina _ 
locked container in accordance with AR 
37-103, and are hand-carried to the 
servicing finance and accounting office 
within 24 hours of acceptance. 

(10) Claims files for which a third 
party fails to satisfy its liability are 
forwarded to USARCS or to contracting 
officers for offset as appropriate (see DA 
Pam 27-162, paragraph 3-26). 

(11) Include demand packets for all 
claim files forwarded to USARCS due to 
incidents of bankruptcies. 

(b) The Commander, USARCS, is 
responsible for the general 
administration of the Army Carrier 
Recovery Program and for the Army 
Centralized Recovery Program. The 
Commander, USARCS, will ensure that 
field claims offices comply with 
paragraph (a) of this section, and will 


also ensure that— 


(1) Demands for reimbursement 
received for centralized recovery are 
reviewed for correctness and dispatched 
within 7 days of receipt. 

(2). Within 30 days of receipt, checks 
matched to files are accepted and hand- 
carried to the servicing finance and 
accounting office (within 24 hours of 
acceptance) or are rejected and returned 
to the third party. 

(3) Checks which cannot be matched 


_to files are recorded and kept in a 


locked cabinet in accordance with AR 
37-103. 

(4) Unearned freight letters are 
dispatched after settlement with the 
carrier. 

(5) Offset action, or other collection 
action as appropriate, is initiated against 
any Carrier or other third party that fails 
to satisfy its liability. : 

(6) Field claims offices are promptly 
directed to forward files of bankrupt 
third parties to USARCS to protect the 
Government's interests. 

(7) Records are maintained of 
nontemporary storage contractors who 
default on their contractual obligations, 
and of incidents that occur in 
nontemporary storage warehouses, in 
order to pursue liability as appropriate. 

(c) The Chief, U.S. Army Claims 
Service, Europe, and the Chief, U.S. 
Armed Forces Claims Service, Korea, 
will— 

(1) Assume the responsibilities 
outlined.in paragraphs (b)(1) through 
(b){5) of this section on claims 
forwarded for European or Korean 
centralized recovery (see DA Pam 27- 
162, paragraph 3-22), except that offset 
actions requiring action by DFAS will 
be forwarded to USARCS. 

(2) Review each POV shipment file 
forwarded for recovery action against 
the European inland carrier for potential 
liability within 45 days of receipt. If 
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negotiations with a POV contractor 
result in an impasse, USACSEUR will 
arrange for dispatch of a contracting 
officer’s final decision within 30 days. 


§ 536.185 Determination of liability. 


A prima facie case against a third 
party is established when evidence 
shows delivery of an item in good 
condition to the third party, return of 
the items in a damaged condition or 
non-return, and the amount of damage 
or loss. 


§ 536.186 Exclusions of liability. 


The third party is not always held 
responsible even though a prima facie 
case is established. The burden of proof 
will be on the third party to show that 
loss or damage was caused by one of the 
excepted conditions that relieves it of 
liability. The following exceptions 
emphasize or add to conditions stated in 
the various third party rate tenders: 

(a) Inherent vice of the article. To be 
used as an exclusion of liability, the 
third party must establish not just the 
general tendency of an item to be 
damaged in transit, but that the damage 
was due solely to that propensity. 

(b) Infestations by mollusks, 
arachnids, crustaceans, parasites, or 
other types of pests, fumigation, or 
decontamination when not the fault of 
the third party. 

(c) Preexisting damage indicated on 
the inventory. 

(d) Mechanical failure of an appliance 
unless there is evidence of external 
damage or unless it can be clearly 
shown that the mechanical failure was 
caused by the third party. 

(e) Loss or damage that occurs while 
the shipment was in the custody and/or 
control of the Government. 

(f) Any item for which timely notice 
has not been provided to the third party. 

(g) Any loss or damage not presented 
to the third party within the 6 year 
statute of limitations for filing claims. 


§ 536.187 Limits of liability. 

(a) Carriers. (1) Liability of Through 
Government Bill of Lading (TGBL) or 
International Through Government Bill 
of Lading (ITGBL) carriers for household 
goods shipments is as stated on the 
GBL. The TGBL carrier may be liable for 
the full depreciated value of the claim 
or the current replacement cost of items, 
without application of depreciation, if 
the owner purchased replacement cost 
protection (RCP), also known as “‘full 
replacement protection”. (See DA Pam 
27-162, paragraph 2-51.) For the 
purpose of computing weight, each 
piece or package shipped constitutes 
one article. Any article taken apart or 
“knocked down” for handling 


constitutes one article. Individual article 
weights are listed in the Joint Military- 
Industry Table of Weights in DA Pam 
27-162, Table G-1. : 

(2) Liability of ITGBL carriers for hold 
baggage shipments (Codes 7, 8, and J) is 
normally 60 cents per pound times the 
gross weight per container (or current 
contract liability). Excess valuation or 
RCP is not available on such shipments. 
(See DA Pam 27-162, paragraph 3-11.) 

(3) Liability of domestic freight 
carriers of household goods shipments 
is generally stated to be 10 cents per 
pound per article on the GBL. Excess 
valuation or RCP is not available on 
such shipments. For the purpose of 
computing weight under this type of 
shipment, each packed item (such as a 
dish) constitutes one item or article. 
(Also see DA Pam 27-162, paragraph 3— 
15.) 
(4) Liability of commercial airlines is 
stated on the GBL. Excess valuation or 
RCP is not available on such shipments. 
(See DA Pam 27-162, paragraph 3-17.) 

(b) Nontemporary storage (NTS) 
contractors. The contract for storage of 
household goods is the Basic Ordering 
Agreement, which is governed by DOD 
4500.34-R, chapter 2-1. Under this 
agreement (DOD 4500.34-R, appendix 
H), an NTS contractor is liable for a 
maximum of $50.00 per inventory line 
item. (As an exception to this rule, 
regardless of the way a schrank is listed 
on the inventory, only one charge of 
$50.00 can be applied when liability is 
calculated.) The contractor may be 
liable to the full extent of the declared 
value if the owner purchased an 
insurance policy from the warehouse 
firm. No liability can be pursued against 
the NTS contractor when goods are 
given out to a carrier unless an 
exception sheet was prepared by the 
carrier showing any differences as to 
shortages or overages or the condition of 
items. The exception sheet must be 
signed and dated by a representative of 
the warehouse to be valid. 

(c) Packing and containerization 
contractors. A local contractor is liable 
for loss or damage in the amount of 60 
cents per pound (or current contract 
liability) times the weight per article as 
stated in the liability clause of the 
contract. Each shipping piece or 
package constitutes one article. Excess 
valuation or RCP is not available on 
such shipments. 

(d) Mobile home carriers. Liability is 
governed by the applicable rate tariff, 
rate tender, declared valuation, or 
personal property government bill of 
lading (PPGBL) as stated in DOD 
4500.34—R, appendix E, and generally is 
the full cost of repairs for damage 


incurred during transit. In addition to 


the exclusions listed in paragraph 11- 
26, a mobile home carrier is excused 
from liability when the carrier has 
introduced substantial proof that a 
latent structural defect (one not 
detectable during the carrier’s 
preliminary inspection) caused the loss 
or damage. 

(e) Liability limit. Except for claims 
involving mobile home carriers, excess 
valuation or RCP, the liability of any 
third party is limited to the lease 
amount of the following: 

(1) Weight liability or NTS inventory 
line item maximum. 

(2) Amount paid by DA. 

(3) Depreciated value of an item (if the 
third party bases an offer of settlement 
on the Joint Military/Industry ~ 
Depreciation Guide in DA Pam 27-162, 
appendix G, TableG-2.) 


§ 536.188 Settlement procedures in 
recovery actions. 

(a) Offers of settlement. An offer of 
settlement or tender of payment from a 
third party should be carefully 
examined giving due regard to all 
factors involved. When such _ 
consideration shows the offer or tender 
to be appropriate, it may be accepted. 
When the offer or tender does not 
appear appropriate, further 
correspondence should be initiated with 
the third party to clarify the issues. 

(b) Prior acceptance of settlement by 
owner. DA is not bound by the owner’s 
acceptance of a settlement from a third 
party where the acceptance was 
procured through fraud, duress, 
collusion, mistake of fact, or 
misrepresentation. In such 
circumstances, when a claim is filed, all 
correspondence with the third party 
must be included in the file and further 
recovery action should be taken where 
the prior settlement is inadequate. 

(c) Establishment of timely notice. (1) 
Handled by one third party only. Where 
one third party had responsibility for 
the shipment from pickup to delivery, 
written exceptions on DD Form 1840 
(Notice of Loss or Damage) is evidence 
that items in the shipment were lost or 
damaged when delivered. However, a 
clear delivery receipt (DD Form 1840) is 
only prima facie evidence of good 
delivery and may be rebutted by 
submission of DD Form 1840R, listing 
all later discovered loss or damage. The 
DD Form 1840R must be dispatched 
with 75 days of delivery; the date of 
dispatch is the controlling date. 
However, the normal 75-day limit for 
reporting additional damage on DD 
Form 1840R may be extended by the 
claimant’s hospitalization or officially 
recognized absence under the Joint 
Military-Industry Agreement on Loss 
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and Damage Rules (DA Pam 27-162, 
appendix E, sec. II). Implementation 
dates for the use of this form and details 
regarding its use are found in DNA Pam 
27-162, paragraph 3-4. On claims for 
household goods delivered prior to 
these implementation dates, timely 
notice is established by exceptions 
noted at delivery on D Form 619—1 
(Statement of Accessorial Services 
Performed), or on the inventory if dated 
and signed by a representative of the 
third party. Timely notice also includes 
DD Form 1840, or a letter or other 
document noting loss or damage 
dispatched to the third party within 45 
days of delivery 

2) Handled by two or more third 
parties. Each time custody of the 
property changes hands, the inventory 
will be annotated to show any overage, 
shortage, and damage found. In the case 
of pickup by a carrier from a NTS 
contractor, an exception sheet must be 
prepared and be acknowledged by the. 
warehouse firm to reflect any changes in 
the condition of the goods. 


§ 536.189 Payment to the claimant beyond 
the statutory limit. 

When payment of the statutory limit 
is made on a claim determined to be 
meritorious in a greater amount after the 
application of individual and category 
maximum allowances, USARCS will 
apply amounts recovered from a carrier 
or contractor to compensate the 
claimant to the extent of the difference 
between the statutory limit and the 
amount that would have been paid but 
for the statutory limit. However, when 
an insurer has paid any portion of the 
value of the items involved, USARCS 
will apply the procedure in 
§ 536.190(b). Any additional recovery 
monies available will be paid out under 
536.190(b), if applicable. 


§ 536.190. Reimbursements to claimants 
and insurers from money received. 

USARCS is responsible for pursuing 
recovery on all claims paid under this 
subpart that involve payment of the 
statutory limit, increased released 
valuation purchased by the member, 
replacement cost protection, and/or 
private insurance. When forwarding 
these files to USARCS, the field office 
should identify them by writing in red 
on the front upper left corner of the file, 

‘IRV,” “RCP,” or “STATUTORY 
LIMIT ” : 

(a) Reimbursement to a claimant: 
Only USARCS may reimburse claimants 
on files which are required to be 
forwarded to USARCS for centralized 
recovery In cases where a JA/claims 
attorney allowed payment of a.claim 


_ before settling:with private insurance; a - 


a 


command claims service, area claims 
office, or claims processing office with 
approval authority may always make a 
supplemental payment to a claimant 
when the claimant's private insurer paid 
more on an item than did the 
Government. If a claimant has not been 
fully compensated, he or she can receive 
a supplemental! payment up to the 
adjudicated value of the claimant’s loss 
under the following circumstances: 

(1) When the adjudicated value of the 
loss on an item exceeds an item or 
category maximum and the amount 
collected exceeds the amount paid on” 
the claim, the claimant will be paid the 
adjudicated value to the extent that the. 
amount recovered exceeds the amount 

aid. 
t (2) When the adjudicated value of the 
loss on an item exceeds an item or 
category maximum and the claimant has 
purchased increased valuation 
protection or other depreciated value 
coverage, the claimant will be paid up 
to the amount of the additional coverage 
to the extent that this does not exceed 
the adjudicated value on that item or 
category. 
(3) When the value of the loss on an 
item exceeds DA’s payment and the 
claimant has purchased RCP, the 
claimant will be paid up to the amount 
of the additional coverage to the extent 
that this does not exceed the value 
determined for that item. 

(b) Reimbursement to insurers by 
USARCS only. When a claimant has 
purchased an insurance policy covering 
the shipmentor storage of property and 
the insurance company pays any 
portion of the value of items lost or 
damaged, the insurance company is 
entitled, to the extent of its payment, to 
reimbursement of a pro rata share of the 
amount recovered on such items. 

(c) Reimbursement of recovery money 
to a carrier, warehouse or contractor. If 
a claims office or contracting office 
determines that recovery or offset 
against a carrier, contractor or 
warehouse was improper, the claims 
office will forward a request (with 
appropriate justification) to the Chief, 
Personne! Claims and Recovery 
Division, USARCS, who will authorize 
a refund as necessary. 


§ 536.191 Recovery action against a 
claimant 

A claimant is entitled to the benefit of 
any additional coverage purchased 
(such as private insurance, excess 
valuation, or RCP) on an item-by-item 
basis as described in DA Pam 27-162, 
paragraph 2-50. If a claimant is 
compensated by-a- third party on an item 
and isalso.compensated by DA .. . 
_pursuant to this subpart, the claimant is. 


-entitled to retain only the portion of the 


payment that represents the total 
adjudicated value of the item, without 
regard to a limitation on payment due 
to application of a maximum allowance. 
If a claimant is compensated twice and 
the total exceeds the amount the 
claimant is entitled to retain, prompt 
action to recover the excess will be 
taken in accordance with DA Pam 27— 
162, paragraph 2-55m. 


§ 536.192 Claims arising from packing and 
containerization contract shipments. ; 

Field claims offices will process to 
completion recovery actions on all 
packing and containerization contract 
shipments against the delivering 
contractor unless private insurance is 
involved. (See § 536.190.) 


§ 536.193 Claims caused by stevedoring 
contractors. 

(a) The “Liability and Insurance” 
clause used in stevedoring and related 
services contracts provides in pertinent 
part that the contractor is liable to the 
Government for loss or damage to 
personal property (including POV’s), 
caused in whole or in part, by his or her 
negligence or fault and that the amount 
determined by the contracting officer 
will be withheld from payments 
otherwise due the contractor. 

(b) Claims offices processing claims 
against the Government under this 
paragraph for loss, damage, or 
destruction of personal property of any 
kind (including POV’s) caused in whole 
or in part by the negligence of a 
contractor will, when final recovery 
action is complete, forward the claim 
file directly to the Commander, 
USARCS. Claims offices processing a 
claim involving a POV will obtain an 
affirmative statement from the claimant 
as to whether settlement is also being 
processed directly with the contractor or 
has already been received from the . 
contractor. Normally, a settlement with 
the contractor bars further claim against 
the Government. (But see § 536.186(b).) 
The procedures for processing POV 
recovery actions against stevedores are 
in § 536.195. 


§ 536.194 Claims arising from intra-theater 
shipments. 

Unless private insurance or payment 
of the statutory limit is involved (see 
§ 536.190)— 

(a) Recovery action under a European 
intra-theater tender or a delivering 
direct procurement method contract 
wili be assembled and forwarded to U.S. 
Army Claims Service, Europe, APO AE 
09166-5346. 

_(b) Recovery action under a Komen 
intra-theater tender er a delivering 
direct procurement method contract 
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will be assembled and forwarded to U.S. 
Armed Forces Claims Service, Korea, 
APO SF 96301 AP 96205-0084. 

(c) Other recovery action against a 
delivering third party not involving 
shipment under a Through Government 
Bill of Lading will be processed by the 
field claims office to completion in 
accordance with DA Pam 27-162, 
chapter 3. 


§ 536.195 Ciaims against ocean carriers. 


No demand will be made directly on 
an ocean carrier operating under a 
Military Sealift Command contract by 
individual claimants or by field claims 
offices. 

(a) POVs. 

(1) Payment less than $100. A POV 
shipment file will be closed and no 
recovery action taken when the amount 
paid for the damage is less than $100. 
However any file involving loss of items 
from vehicles will continue to be 
processed regardless of the amount 
paid. 

(2) Payment from $100-—$1,999. For 
POV claims paid for any amount 
between $100 and $1,999, and if there 
is evidence of ocean carrier liability, the 
entire claim file will be forwarded to 
Military Sealift Command, Atlantic, by 
transmittal letter prepared in the format 
shown in DA Pam 27-162, figure 3-18. 
However, if there is evidence of liability 
attributable to the inland shipment of 
POVs in Europe, the entire claim file 
will instead be forwarded to the U.S. 
Army Claims Service, Europe, ATTN: 
AEUTN-PCR, APO AE 09166-5346. 

(3) Payment $2,000 or more. 

(i) Non-European claims offices. If the 
amount paid on a POV shipment claim 
is $2,000 or more, or if it appears that 
the POV was dropped or was 
mishandled severely in shipment, 
claims personne] will prioritize 
recovery action and handle the larger 

_claims first. Claims personnel will— 

(A) Assert a demand against the 
responsible contractor if an outport 
contractor, stevedore, or inland 
transporter damaged the vehicle; or 

(B) Forward the claim to USACSEUR 
for recovery if the damage occurred 
while the POV was in the custody ofa 
European outport, stevedore, or inland 
shipment contractor; or 

(C) Close the file and forward it for 
retirement if the POV was damaged 
while in the custody of government 
personnel; or 

(D) Forward the claim to the Military 
Sealift Command if the damage 
occurred while the vehicle was in the 
custody of the ocean carrier (ship) or if 
claims personnel cannot determine 
where the damage occurred. 


(ii) European claims offices. If the 
amount paid on a POV shipment claim 
is $2,000 or more, claims personnel will 
prioritize assembly of the file and will 
forward it to USACSEUR for recovery 
action 21 days after the claim is paid. 

(b) Personal property other than 
vehicles (for example, household 
goods). After payment of a claim 
involving personal property other than’ 
POV'’s, the entire claim file will be 
forwarded, in duplicate, directly to the 
Commander, USARCS, for recovery 
action as appropriate. 


§ 536.196 Centralized recovery program 
procedures. 

After settlement of a claim under this 
subpart (including direct procurement 
method (DPM) or intra-theater 
shipments (only if private insurance is 
involved), and all mobile home claims), 
requiring centralized recovery 


' processing as determined by the 


Commander, USARCS, the office paying 
the claim will forward the file to 
USARCS within 30 days. (See also 

§ 536.184(a).) All such claims where 
recovery action is anticipated will 
include legible documentation and will 
be assembled as described below. 

(a) The following documents will be 
affixed to the left inside cover (opposite 
the side bearing complete name and file 
number of claimant) in descending 
order: 

(1) First. An unsealed envelope 
addressed to the appropriate third party 
along with the demand packet which 
should include the following 
documents: 

(i) Original DD Form 1843 (Demand 
on Carrier/Contractor). (See DA Pam 27— 
162, paragraph 3-20). 

(ii) Copy of DD Form 1164 (Service 
Order for Personal Property) if 
applicable. 

li) Copy of DD Form 1844. (See DA 
Pam 27-162, paragraph 3-19.) 

(iv) Copy of DD Form 1841 
(Government Inspection Report) if 
available. 

(v) Copies of all repair estimates. 

(vi) Copies of all other supporting 
documents deemed appropriate. 

(vii) Copy of DD Form 1840/1840R. 

(2) Second. If applicable, an unearned 
freight packet consisting of the original 
letter requesting deduction of unearned 
freight charges with a copy of the GBL, 
DD Form 1843, and DD Form 1844 
attached thereto. 

(3) Third. Copy of DD Form 1843. 

(4) Fourth. If applicable, GBL and/or 
DD Form 1164. 

(5) Fifth. Documents of timely notice 
as described in § 536.188(c). 

(6) Sixth. DD Form 1844. 

(7) Seventh. If applicable, DD Form 
1841. 


(8) Eighth. Repair estimates, paid ~ 
bills, replacement costs, appraisals, and 
so forth. 

(9) Ninth. Any other documents 
appropriate to support the claim against 
the third party. 

(10) Tenth. Locally approved or 
adopted chronology sheets will be the 
last document attached to the left inside 
cover of the file. 

(b) The following documents will be | 
affixed to the right inside cover in 
descending order: 

(1) First. All remaining copies of the 
DA Form 3 (Individual Claims Data 
Report) (except the organizational file 
copy retained by the forwarding claims 
office), or a print-out of the automated 
Individual Claims Report, as applicable. 

(2) Second. A copy of the letter to 
USAFAC requesting deduction of 
unearned freight charges, if applicable. 

(3) Third. Certified copy of the 
voucher from the servicing finance and 
accounting office, showing the amount 
paid the claimant. 

(4} Fourth. DD Form 1842. 

(5) Fifth. If applicable, paperwork 
regarding private insurance settlements. 

(6) Sixth. All inventories. 

(7) Seventh. All other documents, 
such as request for exception sheet, 
orders, turn-in slips, witness statements 
and correspondence. 

(c) See DA Pam 27-162, paragraph 3- 
21, for further guidance. 


§536.197 Offset actions. 


(a) Offset actions against GBL carriers. 
Only USARCS may process offset 
actions against GBL carriers. (See DA 
Pam 27-162, paragraph 3-26.) 

(b) Offset actions against NTS 
contractors. When an NTS contractor is 
liable and a satisfactory settlement 
cannot be reached, the claims office will 
forward the file to the Regional Storage 
Management Office (RSMO) responsible 
for administering the Basic Ordering 
Agreements for storage in that 
geographic area. (See DA Pam 27-162, 
paragtaph 3-26.) 

(c) Offset against packingand 
containerization contractors. When any 
claims office determines that a packing 
and crating contractor is liable and.a 
satisfactory settlement cannot be made, 
a copy of the complete claim file will be 
forwarded by letter to the local 
contracting office administering the 
contract, requesting offset action. The 
contracting officer will conduct a 
careful review of the claim file and will 
make a determination on the issue of 
contractual liability on the information 
contained in the file and on personal 
findings of fact in accordance with the 
contract involved. {Also see DA Pam 
27-162, paragraph 3-26.) 
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(d) Title 4 CFR 102.3(b)(2) affords a 
carrier or contractor certain procedural 
rights prior to offset. A JA/claims 
attorney will certify to the contracting 
office that the Army has complied with 
4 CFR 102.3 if requested to do so. The 
JA/claims attorney will give the carrier/ 
contractor: . 

(1) Written notice of the nature and 
amount of the debt, and the agency’s 
intention to collect by offset if the debt 
isn’t paid. The DD Form 1843 or 
demand letter provides this notice. 

(2) The opportunity to inspect and 
copy. agency records pertaining to the 
debt if requested. 

(3) The opportunity to obtain review 
within the agency if the carrier/ 
contractor requests this. If requested, the 
JA/claims attorney will review the file 
prior to offset. No oral hearing is 
required. 

4) The opportunity to enter into a 
written agreement with the agency to 
repay the debt. A carrier/contractor will 
normally be allowed 45 days to follow 
up a settlement offer with a check. Ifa 
satisfactory check is not received within 
the 45 days, the JA/claims attorney 
should offset the carrier/contractor 
without delay 

(e) n accordance with 4 CFR 
102.3(b){5), the head of an area claims 
office or claims processing office may 
effect offset prior to completion of any 
or all of the procedures in paragraph (d) 
above if failure to promptly offset would 
substantially prejudice the 
Government's ability to collect the debt. 


§ 536.198 Compromise or termination of 
recovery actions. 

Subject to the limitations contained in 
this subpart, the Commander, USARCS. 
is delegated authority to compromise or 
determine collection action on claims 
against third parties in accordance with 
the provisions of 31 U.S.C. 3711 


§ 536.199 Terms and abbreviations. 

Definitions of terms and a glossary of 
abbreviations frequently used in 
recovery actions are in DOD 4500.34-R, 
in the definitions section, beginning at 
page XXXIV. 


§536.200 Required references. 

Each claim office will maintain copies 
of the following references for recovery 

oses: 

(a) DA Pam 27-162. 

(b) Personal Property Traffic 
Management Regulation (DOD 4500.34— 
R) 


> 


(c) Domestic and mobile home’ 
. personal property carrier approvals. 
(d) ITGBL personal property carrier 
approvals by area/code. 
e) Local packing and containerization 
contracts. 


_ Subpart L—Nonappropriated Fund 


(NAF) Claims 
Claims Against NAF Activities 
§536.201 General. 

This subpart sets forth the procedures 
to be followed in the settlement and 
payment of claims by employees of 
nonappropriated fund activities for the 
loss of or damage to personal property 
incident to their employment, and for 
claims generated by the acts or 


omissions of the employees of such 
funds. 


§ 536.202 Ciaims by employees for losses 
incident to employment. 

Claims by employees for the loss of or 
damage to personal property incident to 
employment will be processed in the 
manner prescribed by subpart K and 
will be paid from nonappropriated 
funds in accordance with § 536.207 


§ 536.203 Ciaims generated by the acts or 
omissions of employees. ‘ 

(a) Processing. Claims arising out of 
acts or omissions of employees of 
nonappropriated funds activities will be 
processed and settled in the manner 


_ specified for similar claims against the 


United States except that payment will 
be made from nonappropriated funds in 
accordance with AR 215-1, and 
§ 536.207 Relevant procedural 
requirements of pertinent subparts of 
this part, as stated below, will be 
followed except as provided in 
§§ 536.206 and 536.207. However, when 
the NAFI is protected by a commercial 
insurer, for example, flying and 
parachute clubs, the claim will be 
referred to the insurer as outlined in 
tagraph (e) of this section. 
Pea) Claims arising within the United 
States, its territories, commonwealths, 
or possessions. Such claims will be 
processed in the manner prescribed by 
subparts C, D or E as appropriate. 

(2) Claims arising outside the United 
States, its territories, commonwealths, 
or possessions. Such claims wil! be 
processed in accordance with the 
provisions of applicable SOFA or in the 
manner prescribed by subparts C, D or 
E as appropriate. 

(b) Reporting and investigation. Such 
claims will be investigated in 
accordance with subpart B of this part 
and AR 215-1. 

(1) Reporting. All incidents involving 
personal injury, death, or property 
damage resulting from falls, falling 
objects, or accidents of like nature, 
occurring in post exchanges, bowling 
lanes, officers and noncommissioned 
officers open messes, or other facilities 
located-on land or situated in a building 
used by an activity of the DA that 


employs personnel from 
nonappropriated funds, should be 
reported immediately to the officer in 
charge of the nonappropriated fund —_ - 
activity concerned. The report should be 
made by the employee who initially 
received notice of the incident, 
regardless of the fact that the individual 
involved denies sustaining personal 
injury or property . Upon receipt 
of the report of the incident, the officer 
in charge of the nonappropriated fund 
activity concerned will transmit the 
report to the installation or other 
appropriate claims officer for 
investigation. 

(2) Investigation. (i) As soon as 
practicable in the investigation of a 
claim generated by a nonappropriated 
fund activity, a determination will be 
made as to whether the claim is 
cognizable under this section. 

ii) Claim files that relate to claims 
determined to be cognizable under this 
section will be marked withthe symbol 
‘“‘NAF” immediately following the 
claimant’s name to preclude erroneous 
payment from appropriated funds. This 
symbol will also be included in the 
subject line of all correspondence. 

(iii) Claims exceeding $15,000. When 
a claims approval or settlement 
authority receives a claim against a 
nonappropriated fund activity, other 
than the Army and Air Force Exchange 
Service (AAFES), that exceeds $15,000, 
he or she will forward a copy to both 
USARCS and the Army Central . 
Insurance Fund, HQDA, ATTN: CFSC- 
RM-I, Room 1240, 2461 Eisenhower 
Avenue, Alexandria, VA 22331-0508. A 
copy of all tort claims against AAFES 
will be forwarded to Headquarters, 
AAFES, ATTN: General Counsel, P.O. 
Box 660202, Dallas, TX 75266-0202. 

(iv) Customer complaints. Customer 
complaints other than at AAFES 
activities will be settled under the 
provisions of AR 215—1 rather than 
under the provisions of this section. 
AAFES generated complaints will be 
handled in accordance with Exchange 
Service Manual 57-2. 

(v) Commercial insurance. 

(A) Normally a claims investigation 
under subpart B will not be conducted 
but the claims officer will refer the 
claim to the insurer and furnish copies 
as indicated in paragraph (c) of this 
section. Assistance will be furnished to 
the insurer as needed. Copies of any 
other required investigations may be 
furnished to the insurer. 

(B) The status of the claim will be 
ascertained at key intervals to ensure 
that progress is being made, negotiations 
are proper, and to close the file. The 
Commander, USARCS will be advised 
of any problems. 
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(C) If requested by either insurer or 
NAFI officials, the appropriate claims 
authority will assist in or conduct 
negotiations. 

(D) Where NAFI vehicles are required 
to be covered by insurance in foreign 
countries, the insurer will process the 
claim. However, if the insurer refuses to 
settle the claim in timely manner or is 
insolvent, the claim may be processed 
under subpart J procedures- where 
applicable. 


§ 536.204 Persons generating liability. 

Claims resulting from the acts or 
omissions of the following classes of 
persons are cognizable under this 
section: 

(a) Civilian employees of 
nonappropriated fund activities whose 
salaries are paid from nonappropriated 
funds. 

(b) Active duty military personnel 
while performing off-duty part-time 
work and fer which they are 
compensated from nonappropriated 
funds. 

(c) A claims approval or settlement 
authority will ask the Commander, 
USARCS for an advisory opinion prior 
to settling any claim where the person 
whose conduct generated the claim does 
not clearly fall within the above listed 
categories. 


§ 536.205 Claims payablefrom - 
appropriated funds. 

Claims payable from appropriated 
funds will not be considered under this 
section or paid from nonappropriated 
funds. Such claims include those 
resulting from— 

(a) Acts or omissions of military 
personnel while performing assigned 
military duties in connection with 
nonappropriated activities. 

(b) Acts or omissions of civilian 
employees paid from appropriate funds 
in connection with nonappropriated 
activities. 

(c) Negligent maintenance of a facility 
used by a nonappropriated fund activity 
but for which the command concerned 
is responsible. 

(d) Temporary use of a 
nonappropriated fund facility by an 
appropriated fund activity. 

(e) Operation of Government vehicles 
dispatched from motor pools on 
authorized missions for 
nonappropriated fund activities when‘ 
the driver is a member or civilian 
employee of the DA. 


§ 536.206 Settlement. 

(a) Settlement. Claims cognizable 
under this section and processed under 
subparts C, D, E, J or K will be settled 
by claims authorities authorized to 


settle claims under those subparts 
subject to the same monetary limitations 
and limitations on denial authority, 
except that TJAG, TAJAG, and the 
Commander, USARCS, or designee, may 
settle such claims without regard to 
monetary limitations. 

(b) Finality of settlement. The 
determination of a claims settlement 
authority on a claim cognizable under 
this section is final.and conclusive. 
However, a claim processed under 
subpart C may be appealed in 
accordance with § 536.51(d), and claims 
processed under subparts D, E, J or K 
may be reconsidered in accordance with 
the paragraphs concerning 
reconsideration in those subparts. 


§ 536.207 Payment. 


(a) Transmission for payment. When a 
claim for loss of or damage to household 
goods or hold baggage shipped or stored 
by an AAFES or NAFI employee is 
considered under this section and 
determined to be meritorious in whole 
or in part, the approval or settlement 
authority will transmit the entire claims 
file to the appropriate disbursing office 
(see paragraph (b) of this section) for 
payment. When any other claim is 
considered under this section and 
determined to be meritorious in whole 
or in part, the approval or settlement 
authority will transmit to the 
appropriate disbursing office the 
original and one copy of— 

(1) The claim form. 

(2) The action by the approval or 
settlement authority. 

(3) The settlement agreement, if 
required by subpart B. . 

(b) Disbursing offices. Normally, 
claims settled under this section will be 
transmitted for payment as indicated 
below. 

(1) Claims over $2,500 generated by 
AAFES activities will be transmitted to 
Headquarters, Army and Air Force 
Exchange Service, ATTN: Comptroller 
Division, Insurance Branch, P.O. Box 
660202, Dallas, TX 75266-0202. 

(2) Claims not over $2,500 generated 
by. AAFES activities will be transmitted 
to the Army-Air Force Exchange 
Service, OSC-FA-—CLAIMS, P.O. Box 
650405, Dallas, TX 76265-0405. 

(3) Claims over $100 generated by 
other nonappropriated fund activities 
will be transmitted to The Army Central 
Insurance Fund, ATTN: CFSC-RM-I, 
Room 1240, 2461 Eisenhower Avenue, 
Alexandria, VA 22331-0508. When 
transmitting household goods or hold 
baggage shipment claims for payment, 
forward the entire claims file so ACIF 
can pursue carrier recovery. Use the 
“NF” claims database transaction code.. 


(4) Claims not over $100 generated by 
other nonappropriated fund activities 
will be transmitted to that 
nonappropriated fund activity 
responsible for payment from its funds. . 
(See AR 215-1, paragraph 13-24a.) 

(c) Reimbursement to foreign 
countries. Reimbursement to a foreign 
country of the United States pro rata 
share of.a claim paid under an 
international agreement will be made | 
from nonappropriated funds. 

(d) Evidence of payment. When a - 
claim settled under this section is 
transmitted to a disbursing office for 
payment, the approving or settlement 
authority will request the appropriate 
disbursing office to return evidence of 
the date and amount of payment. - 


Claims Involving Persons Other Than 
NAF Employees 


§ 536.208 Claims arising from activities of 
nonappropriated fund contractors. 

These claims should be disposed of in 
a manner similar to that set forth in DA 
Pam 27-162, paragraphs 8-42, 8-43, 
and 8-47. Post exchange 
concessionaires are independent 
contractors and are required to obtain 
workmen’s compensation coverage 
under local law for their employees and 
public liability insurance governing 
their operations. If a dispute arises as to 
whether such insurance is available or 
applicable, the claim should be — 
forwarded to Headquarters, AAFES, 
ATTN: General Counsel, P.O. Box 
660202; Dallas, TX 75266-0202, prior to 
processing under the preceding 
subparts. 


§ 536.209 Non-NAFI RIMP claims. 

The RIMP is administered by the U.S. 
Army Community and Family Support 
Center under the provisions of AR 215- 
1. Non-NAFI RIMP claims are not 
cognizable under any other provision of 
this regulation. However, except as 
otherwise provided in this section, Non- 
NAFI RIMP claims are subject to the 
same requirements that apply to other 
tort claims. USARCS carefully monitors ~ 
all such claims to ensure proper 
investigation and resolution. 


§ 536.210 Claims cognizable. 

(a) Non-NAFI RIMP claims can arise 
from the activities of— . 

(1) Members of recreational NAFIs or 
authorized users of NAF recreational 
property, while using such property, 
except real property, in the manner and 
for the purposes authorized by DA 
regulations and the charter, _ 
constitution, and bylaws of the , 
particular NAF activity. This category of 
persons generally has been limited to 
members and users of recreational 
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facilities such as flying clubs organized - 
as NAFIs and craft shops. This category 
does not include customers of 
exchanges, snack bars, motion picture 
theaters, or similar facilities. Whether a 
claim based on an act or-omission of a 
member or authorized user of other 
types of NAF activities, such as officers’ 
messes, would be cognizable under this 
paragraph depends on the facts and 
circumstances involved, including the 
degree of participation by the member 
or authorized user in the activities of the 
fund. Claims arising from the use-of 
NAF property, as defined in this 
paragraph, are not cognizable under the 
FTCA or MCA, since the use of such 
recreational property is by individuals 
not considered to be employees of the 
Army or NAF] acting within the scope 
of their office or employment. 

(2) Family child care (FCC) providers, 
authorized members of the provider's 
household, and approved substitute 
providers while care under the FCC 
program is being provided in the 
manner prescribed in AR 608-10, 
except as excluded below. Such claims 
are generally limited to injuries to or 
death of children receiving care under 
the FCC program which are caused by 
the negligence of such individuals. 
Claims arising from the transportation of 
such children in motor vehicles and 
claims involving loss or damage of. 
propest are not cognizable. 

(b) Although Non-NAFI RIMP claims 
do not involve employees of the United 
States, a claim under this section that is 
listed in § 536.51 of this part is not 
payable. For example, a soldier injured 
on a post golf course when hit by a golf 
cart operated by-an authorized user is 
barred by the incident-to-service 
exclusion from recovering under this 
section. 

(c) A claims approval or satthemneat 
authority will ask the Commander; 
USARCS for an advisory opinion prior 
to settling any Non-NAFI RIMP claim 
where the person whose conduct 
generated liability does not.clearly fall 
within the above listed categories. Such 
authorities may also ask, through the 
Commander, USARCS, for an advisory 
opinion from the U.S. Army Community 
and Family Support Center prior to 
settling any claim arising under 
paragraph (a)({2) of this section, where it 
is not clear that the injured or deceased 
child was receiving care within the 

sr of the FCC program. 

(d) The total payments for all claims 
(including derivative claims) arising as 
a result of injury to or death of any one 
person are limited to $500,000 for each 
incident..Continuous or repeated. 
exposure to substantially the same or 
similar general harmful activity or 


conditions is treated as one incident for 
purposes of determining the limit of 
liability. © 


§536.211 Procedures. 


(a) Reporting. All Non- NAFI RIMP 
claims (regardless of the amount 
claimed) and incidents. that could give 
rise to Non-NAFI RIMP claims will be 
reported to USARCS and the ACIF 
immediately. 

(b) Investigation. Field claims offices 
are responsible for the investigation of 
Non-NAFI RIMP claims. Such 
investigations will be closely 
coordinated with program managers 
responsible for the activity generating 
the claim. Close coordination with 
USARCS is required, and USARCS will 
maintain mirror files of the investigation 
of all actual and potential claims. 

(c) Payment. Non-NAFI RIMP claims 
will be transmitted to The Army Central 
Insurance Fund, ATTN: CFSC-RMB-I, 
Room 1240, 2461 Eisenhower Avenue, 
Alexandria, VA 22331-0508 for 
payment. 

(d) Commercial insurance. The 
provisions of § 536.203(e) (1) through (3) 
are also applicable to claims arising 
under this section, except that in claims 
involving FCC providers, a claims 
investigation will be conducted 
regardless of the presence of commercial 
insurance. 


§536.212 Delegation of authority. 

(a) Settlement authority. TJAG, 
TAJAG, and the Commander, USARCS, 
or designees, are authorized to settle or 
deny Non-NAFI RIMP claims regardless 
of the amount claimed. 

(b) Approval authority. 

(1) The SJA and, subject to limitations 


_ imposed by him or her, the chief of the 


command claims service of the 
commands listed below are delegated 
authority to approve, in full or in part, 
Non-NAFI RIMP claims presented in the 
amount of $25,000 or less, and to 
approve such claims regardless of the 
amount claimed provided an agreed 
settlement of $25,000 or less is accepted 
in full satisfaction of the claim, but only 
when the total value of all settlements, 
claims, and potential claims arising out 
of a single incident does not exceed 
$25,000. 

(i) USAREUR. 

(ii) Eighth U.S. Army, Korea. 

(iii) USARSO. 

(2) Area claims offices are delegated . 
authority to approve, in full or in part, 
Non-NAFI RIMP claims presented in the 
amount of $15,000 or less, and to 
approve such claims regardless of the. 
amount claimed provided an agreed 


. settlement-of $15,000 or less is accepted 
~ infull satisfaction of the claim; but only 


when the total value of all settlements, 
claims, and potential claims arising out 
of a single incident does not exceed 
$25,000. 


(3) The above authorities are not 
delegated authority to deny or make a 
final offer on claims under this section. 
Claims requiring such action will be 
forwarded to the Commander, USARCS, 
with an appropriate recommendation. 


(c) The decision of a settlement or 
approval authority on a Non-NAFI RIMP 
claim is final and conclusive and is not 
subject to reconsideration or appeal. 


Subpart M—Affirmative Claims 
General 
§536.213 Authority. 


(a) Federal statutory authority. 


(1) The Federal Claims Collection Act 
(31 U.S.C. 3711), as amended by the ~ 
Debt Collection Act of 1982 and Pub. L. 
101-552 (15 November 1990). The 
Federal Claims Collection Act states that 
Federal agencies will try to collect all 
claims of the United States for money or 
property. Among other things, it 
provides a basis for agencies to recover 
for damage to Government property. 


(2) Federal Medical Care Recovery Act 
(42 U.S.C. 2651-53) (hereinafter 
‘““FMCRA’’). The FMCRA provides for 
the recovery of the reasonable value of 
medical care furnished by the United 
States on account of injury or disease 
incurred under circumstances creating 
tort liability upon some third person. 
The FMCRA is implemented by EO 
11060 and 28 CFR 43; the Federal 
Claims Collection Standards (DA Pam 
27-162, appendix M) also apply, as 
appropriate. However, some procedures 
appropriate for liquidated debts may not 
be appropriate for unliquidated claims. 


(3) 10 U.S.C. 1095. 10 U.S.C. 1095 
provides authority for military health _ 


. care facilities to collect the reasonable 


cost of health care from health 
insurance and medicare supplemental 
policies. As amended by Pub. L. 101- 
510 (5 November 1990), this statute 
provides claims offices with additional 
authority to assert claims against 
automobile insurers for care provided in 
an MTF on or after that date. 


(b) Other authority. 


(1) State Workers’ Compensation 
laws. 


(2) State hospital lien laws. 


(3) Contract rights under terms of 
insurance policies include medical 
payment coverage, uninsured and 
underinsured coverages, and no-fault. 


(4) State-automobile no-fault laws. 
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§ 536.214 Recovery judge advocate/ 
attomey. 

(a) General. A JA or claims attorney 
(designated per § 536.6) assigned 
responsibility for asserting affirmative 
claims may be designated as a recovery 
judge advocate (RJA) or recovery 
attorney, as appropriate. This 
designation may be in addition to or in 
lieu of designation as a claims JA or 
claims attorney, depending on the local 
command needs and available 
personnel. When assertion of affirmative 
claims is a full-time responsibility of an 
attorney or JA, the table of distribution 
and allowances (TDA) position title can 
also reflect the recovery function. 

(b) Designation. (1) The chief of a 
cominand claims service, an area claims 
office, or a claims processing office with 
approval authority may designate an 
RJA or recovery attorney for all or part 
of the area of responsibility assigned to 
the service or office. All designations 
will be in writing. A command claims 
service may withhold designation 
authority within its area of operations or 
place reasonable restrictions on such 
designation by subordinate offices 
through appropriate command 
directives. 

(2) The Commander, USARCS will 
designate RJAs and recovery attorneys 
for areas not within the responsibility of 
a command claims service or area 
claims office. 


§536.215 Purpose and policy. 

(a) This subpart prescribes procedures 
for the administrative determination, 
assertion, collection, settlement, and 
waiver of claims in favor of the United 
States for damage to, loss, or destruction 
of Army property, and for the recovery 
of the reasonable value of medical care 
furnished or to be furnished by the 
United States, under the statutes cited 
in § 536.213. Sound governmental 
policy in the collection of claims of the 
United States for money or property 
requires aggressive agency collection 
action. Responsible officials within DA 
will ensure that personnel asserting 
claims are properly trained and 
supported to take timely and effective 
action. 

(b) The subpart does not apply to the 
following: 

(1) Claims between Federal agencies. 
If such a claim cannot be resolved by 
negotiation, it should be referred to 
GAO. 

(2) Maritime claims under subpart H. 

(3) Affirmative actions for 
nonmonetary relief (for example, 
evictions, specific performance, and 
injunctive relief). 

(4) Claims arising out of tax aspects of 
3 contract, or other transaction or 


activity involving either 
nonappropriated or appropriated funds. 

(c) T he senior Judge Advocate of a 
command having a command.claims 
service, or the commander, USACSEUR, 
will prescribe procedures for 
implementing single service claims 
responsibility under DODD 5155.8 and 
for implementing any provision in a 
treaty or international agreement that 
limits or provides special methods for 
asserting claims in favor of the U.S. 
With the concurrence of the 
Commander, USARCS, the senior JA of 
a command having a command claims 
service, or the commander, USACSEUR, 
is authorized to modify the procedures 
in this subpart to accommodate special 
circumstances. The SJA will provide the 
Chief, Personnel Claims and Recovery 
Division, with a copy of all published 
guidance. 


§536.216 Delegation of Authority. 

Claims offices may accept the full 
amount asserted on an affirmative 
claim. In addition— 

(a) TJAG; TAJAG; the Commander, 
USARCS; and the Chief, Personnel 
Claims and Recovery Division, 
USARCS, may compromise or terminate 
collection action on a property damage 
claim asserted for $100,000 or less; and 
may compromise, waive or terminate 
collection action on a medical care 
claim asserted for $100,000 or less. 

- (b) The senior JA ofa command 
having a command claims service, or 
the commander, USACSEUR, may 
compromise, waive or terminate 
collection action on a medical care or 
property damage claim asserted for 
$100,000 or less. 

(c) Unless authority is withheld by the 
Commander, USARCS or the chief of a 
command claims service, the head of an 
area claims office may: 

(1) Compromise up to $25,000 of the 
amount asserted on a property damage 
or medical care claim asserted for 
$40,000 or less (see § 536.229(b)). 

(2) Terminate collection action on a 
property damage or medical care claim 
asserted for $25,000 or less when further 
collection efforts are not feasible (see 
paragraph 14—19c); or waive a medical 
care claim asserted for $25,000 or less . 
when collection in any amount will 
result in undue hardship to the injured 
party (see § 536.229(d)). 

(d) The head of an area claims office 
may delegate authority to a claims 
processing office to: 

(1) Compromise up to $20, 000 of the 
amount asserted on a property damage 
or medical care claim asserted for 
$40,000 or less (see § 536.229(d)). 

(2) Terminate collection action on a 
property damage or medical care claim 


asserted for $20,000 or less when further 
collection efforts are not feasible (see 
paragraph 14—19c); or waive a medical 
care claim asserted for $20,000 or less 
when collection in any amount will 
result in undue hardship to the injured 
party (see § 536.229(d)). 

(e) The head of an area claims office 
or a claims processing office, or the 
chief of a command claims service, may 
redelegate up to $20,000 of his or her 
authority to an RJA. 

(f) In determining whether a 
settlement authority has authority to 
compromise, terminate, or waive.a 
claim, consider the medical costs for all 
parties injured in a single incident as a 
single assertion; and consider the total 
value of Government property damaged 
or destroyed in a single incident as a 
single assertion. 

(g) Only the Department of Justice 
(DOJ) may approve claims involving: 

(1) Compromise, termination, or 
waiver of a medical care or property 
damage claim asserted for more than 
$100,000. 

(2) Settlement actions previously 
referred to DOJ. 

(3) Settlement where a third party has 
filed suit against the United States or 
the injured party for the same incident 
which gave rise to the claim of the 
United States. 

(h) The commander, USARCS, or the 
Chief, Personnel Claims and Recovery 
Division, in consultation with the 
Department of Justice, will approve all 
claims involving unusual 
circumstances, a new point of law 
which may serve as a precedent, or a 
question of policy. 


§ 536.217. Basic considerations. 

(a) The Federal Claims Collection 
Standards. The Federal Claims 
Collection Standards, (4 CFR chapter II, 
parts 103 and 104, reprinted in DA Pam 
27—162, appendix M), prescribe 
standards for compromising and 
litigating property damage claims, and 
provide general guidance for 
compromising and litigating medical 
care Claims. 

(b) Time limitations. (1) Property 
damage claims. Claims asserted under 
the Federal Claims Collection Act for 
damage to Government property are 
founded in tort and must be brought 
within three years after the action ‘‘first 
accrues” (28 U.S.C. 2415b). 

(2) Medical care claims asserted under 
the FMCRA or 10 U.S.C. 1095. Claims 
asserted under the FMCRA or against an 
automobile liability insurer under 10 
U.S.C. 1095 are also founded in tort and 
must be brought within three years after 
the action ‘‘first accrues” (28 U.S.C. 
2415b). Although no court has ruled on 
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this.issue, claims asserted under'10 - 
U.SXC. 1095-against a no-fault or PIP 
insurer are presumably founded in a 
contract. “implied in law’; if so, they 
must be brought within six years (28 
U.S.C. 2415a). 


(3) Computing the statute of 
limitations. Normally, a medical care 
claim “first accrues” on the initial date 
of treatment, and a property damage 
claim accrues on the date that the 
property was damaged. However, in 
computing the statute of limitations, 28 
U.S.C. 2416(c) excludes the period of 
time before a U.S. official charged with 
the responsibility to act in the 
circumstances knows or should know 
that there'is a basis for a claim. See 
United States v Hunter, 645 F Supp . 
758, 760 (N.D.N.Y 1986). For example, 
the three year statute of limitations - 
would not begin to run on most medical 
care claims paid by CHAMPUSat least 
until the date on which CHAMPUS 

_ received the bill from the provider. . 


(4) Medical care claims asserted under 
state law Claims asserted against an 
insurer on a third party beneficiary 
theory or against a state workers’ 
compensation fund must be brought 
within the applicable state statute of 
limitations which can range from one to 
six years. Normally, the statute of 
limitations would begin to.run when. the 
injury occurred, rather than the date of 
initial treatment. 


(c) Applicable law Federal law does 
not define what constitutes a tort. 
Unless the RJA can properly apply the 
law of another jurisdiction under 
conflict of law rules, the RJA will apply 
the law of the state or country where an 
incident occurred in determining 
whether the Government has a cause of 
action founded in tort. 


(d) Concurrent claims. (1) Claims for 
damage to Army property and claims for 
medical care arising from the same 
incident will be processed under the 
section applicable to each. However, 
efforts should be made to include all 
medical care and property damage 
claims in a single demand against a 
third party or insurance company. 
Settlement agreements will be drafted so 
that settlement and release of one claim 
shall not prejudice settlement of the 
remaining claim. 

(2) If the incident giving rise to a 
claim in favor of the United States also 
gives rise to a potential claim against the 
United States, the claim in favor of the 
Government will be asserted and 
processed only by a claims approval or 
settlement authority who has 
jurisdiction to take final action on the 
claim against the Government. 


' §536.218 Claims against certain 


prospective defendants. 

(a) U.S. Government agencies. RJAs 
will not assert a:claim against any 
department, agency or instrumentality 
of the United States. A self-insured 
NAFI, whether revenue producing, 
welfare or sundry, is considered an 
“agency or instrumentality of the United 
States’; a private association is not. 


(b) Property damage assertions against . 


soldiers and employees. The report of 
survey system (chapter 13, AR 735-5) is 
the primary mechanism for collecting 
from a civilian employee or a soldier 
(including an AR or NG soldier) for 
damage to government property. Report 
of survey procedures should normally 
be used whenever applicable. AR 735- 
5 requires claims offices to assert 
property damage-claims against soldiers 
and employees in two instances: 

(1) Damage caused by POV’s. 
Pursuant to paragraph 14~—30, AR 735- 
5, if a report of survey approving 
authority assesses liability against a 
soldier or civilian employee for 
negligently damaging Government _ 
property using a POV, and the soldier or 
employee does not make restitution, the 
approving authority will forward the - 
approved report of survey to the claims 
office. The RJA will assert a demand 
against the soldier or employee’s 
liability insurance for the full value of 
the damage. If the soldier or employee 
does not have insurance, the RJA will 
return the action for the approving 
authority to withhold a month’s pay 
from the soldier or employee. 

(2) Exhaustion of collection remedies. 
Pursuant to paragraph 14—4b(7), AR 
735-5, if an F&AO has exhausted all 
administrative mechanisms, including 
IRS offset, for collecting amounts 
assessed under a report of survey from 
a soldier, ROTC cadet or employee, the 


. F&AO may refer the action tothe 


servicing claims office for recovery 
action under the Federal Claims 
Collection Act. The RJA will assert such 
claims and initiate litigation if 
appropriate. 

(c) Medical care assertions against 
soldiers, employees, family members, 
and retirees. 

(1) Acting within scope of 
employment. The RJA will not assert a 
medical care claim against a tortfeasor 
who is a civilian employee or service 
member (including a reserve component 
member) acting within scope of 
employment, whether or not the 
employee or member has private 
insurance (cf. U.S. v. Gilman, 347 U.S. 
507 (1954)). “Scope of employment” is 
determined by the laws of the state 
where the injury occurred. 


(2) Persons not in scope:who injure 
themselves. An RJA will-not assert a 
claim based on a tort liability theory 
against a tortfeasor who is a soldier, 
family member or retiree for the 
tortfeasor’s own medical care; a person 
cannot create tort liability by injuring 
himself or herself. In such instances, 
however, the RJA may assert a claim. 
under 10 U.S.C. 1095 against the injured 
tortfeasor’s personal injury protection 
(PIP) or medical payments insurance 
coverage. 

(3) Persons not in scope with liability 
insurance. An RJA may assert a medical 
care claim against the liability insurer of 
a service member, civilian employee, ~* 
family member or retiree who injures 
some other person entitled to medical 
care. Interfamilial tort immunity would 
not preclude the RJA from asserting a 
medical care claim based on a tort 
liability theory for care furnished to a 
tortfeasor’s family members (see, e.g., 
U.S. v. Haynes, 445 F.2d 907 (5th Cir. 
1971); U.S. v. Moore, 469 F.2d 788 (3rd: 
Cir, 1972). ; 

(4) Persons.not in scope with no 
insurance. An RJA may assert a medical 
care claim against a,soldier, civilian 
employee, family member or retiree 
without insurance coverage with the 
approval of the Chief, Personnel Claims 
and Recovery Division, USARCS, or 
designee.. Approval will be granted if 
there are aggravating circumstances, 
such as willful misconduct, and the 
tortfeasor has sufficient assets to satisfy 
both the injured victim and the 
Government’s claim. 

(d) Government contractors. Some 
contracts have “‘cost-plus’’ or 
reimbursement provisions which 
require the government to reimburse the 
contractor for many types of expenses. 
If it appears that the contract would 
require the government to reimburse a 
contractor for money recovered on an 
otherwise meritorious affirmative claim, 
the RJA will investigate the claim and 
forward a recommendation to USARCS, 
referencing the specific contract clauses 
involved. The RJA will assert other * 
claims against government contractors 
after verifying that the contract does not 
contain a reimbursement provision. 

(e) NG organizations and members. 
The RJA will investigate claims arising 
from the tortious conduct of NG 
members. The RJA will assert claims 
against NG members and their insurers 
in accordance with § 536.218 (b) and (c). 
If the NG members were acting within 
the scope of employment as State 
employees and an assertion against the 
NG organization’s insurer appears 
appropriate, the RJA will forward a 
recommendation to USARCS. 
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Property Claims 
§ 536.219 General. 


(a) Other regulations establish systems 
of property accountability and 
responsibility; and provide for the 
administrative collection of charges 
from military and civilian personnel of 
the United States, and other individuals 
and legal entities from whom collection 
may be made without litigation. 
However, when the investigation results” 
in a preliminary indication of pecuniary 
liability and no other method of 
collection is provided, the matter will 
be referred for action under this subpart. 
Assertions may be miade under this 
section for the loss, damage, or 
destruction ef— 

(1) Property under DA control (AR 
735-5). 

(2) Property of the Defense Supply 
Agency in DA custody. 

(3) Property of nonappropriated fund 
activities of the Army (except AAFES 
property unless a special agreement 
exists). (See AR 215-1 and AR 215-2.) 

(4) Federal property made available to 
the ARNG (AR 735-5). 

(b) This section does not apply to— 

(1) Claims for damage to property 
funded by civil functions 
appropriations. 

(2) Reimbursements from agencies 
and instrumentalities of the United 
States for damage to property. 

(3) Collection for damage to property 
by offset against the pay of employees 
of the United States, or against amounts 
owed by the United States to common 
carriers, contractors, and states. 

(4) Claims by the United States 
against carriers, warehousemen, 
insurers, and other third parties for 
amounts paid in settlement of claims by 
members and employees of the Army or 
DOD for loss, damage, or destruction of 
personal property while in transit or 
storage at Government expense (subpart 
K). 


§536.220 Repayment in kind. 

, The RJA may accept the repair or 
replacement of the property in lieu of 
payment of the claim. The staff officer 
responsible for the property must certify 
accomplishment of the repair or 
replacement (such as is described for 
motor vehicles in AR 735-5) before a 
release may be executed. The authority 
conferred by this paragraph is not 
limited to incidents involving motor 
vehicles. 


§ 536.221 Property damage predemand 
procedures. 

(1) Identification of potential claims. 
The RJA will ensure that installation 
motor pools, housing and engineering 


staff sections, unit property custodians, 
and similar persons apprise the claims 
office of damage to DA property. In 
addition, claims personnel will review 
MP blotters and reports, civilian news 
sources, reports of survey, magistrate 
court proceedings, line of duty and AR 
15-6 investigations, and similar reports 
to identify additional property damage 
cases. A claims office designated as the 
NG point of contact for a state will 
coordinate with NG officials to ensure 
that NG units appoint unit claims 
officers and report potential claims. 

(b) Transfer of responsibility. If 
another claims office is better situated to 
investigate and assert a property damage 
claim, the claims office will coordinate 
with that office. The Chief, Affirmative 
Claims Branch, USARCS, will resolve 
any disagreements. In addition, the 
office designated as the NG point of 
contact for a state will forward potential 
claims arising in another office’s area of 
responsibility to that office. 

(c) Investigation. Claims personnel 
will investigate potential incidents, 
question witnesses to determine the 
facts and circumstances, and identify all 
available insurance coverage. Claims 
personnel may directly request 
assistance from other DOD claims 
offices. Claims personnel may also 
request an investigation of an incident 
by a unit claims officer for the unit or 
organization responsible for the 
damaged or destroyed property, or, 
when the investigation may be more 
practically conducted by the claims 
officer of some other unit or 
organization, by another unit claims 
officer. If no other report has been 
prepared, the unit claims officer will 
prepare DA Form 1208. Claims 
personnel will obtain a breakdown of 
costs from the custodian of the property. 

(d) Closing potential claims without 
assertion. If the RJA determines that 
there is no tort liability or that the 
potential recovery is too small to be 
worth pursuing, he or she will dispose 
of the notification without asserting a 
claim. If a potential claim file was 
opened, claims personnel will annotate 
the basis for closing the potential claim 
on the chronology sheet referencing the 
Federal Claims Collection Standards. 

(e) Asserting demands. If there is a 
legal and factual basis for the 
Government to recover, claims 
personnel should notify both the 
tortfeasor and the tortfeasor’s insurer. 
The assertion letter should outline the 
facts and cite the Federal Claims 
Collection Act as the basis for recovery. 
The claims office may also cite local 
law. The claims office should assert the 
claim for the full costs to the 
Government, if known, or state that the 


costs are still being ascertained. Where 
appropriate, the assertion letter should 
also provide the option to repair the 
damaged property or to replace it in 
kind. 


Medical Care Claims 


§ 536.222 General. 


(a) Army claims offices assert claims 
against tortfeasors and insurers for 
medical and dental care which is 
furnished to a soldier, family member or 
retiree at Army expense to treat an 
injury or disease resulting from tortious 
conduct. In states that have modified 
traditional tort liability, Army claims 
offices also assert claims against 
insurers other than health benefits 
insurers, such as no-fault and medical 
payments automobile insurers, and 
workers’ compensation funds. In doing 
so, claims offices coordinate their efforts 
with the injured party’s efforts to 
recover other damages from tortfeasors 
and insurers. 

(b) Claims offices will forward 
potential claims for medical care 
furnished to service members, family 
members or retirees of Air Force, Navy, 
Marine Corps or Coast Guard to the 
nearest installation or office of that 
service. As an exception to this rule, 
however, claims offices may assert and 
collect claims for medical care provided 
to retirees of another service and their 
dependents if: 

(1) medical care was furnished at the 
local Army MTF; and 

(2) the incident giving rise to the 
claim occurred near the Army 
installation; or 

(3) the retiree resided near the Army 
installation. In these exceptional 
situations, the claims office must ensure 
that the retiree is not receiving care at 
another service’s MTF. The claims office 
must also notify USARCS as well as the 
nearest installation or office of the 
retiree’s service that it is handling the 
claim. 

(c) In some instances, the Army and 
the VA will both pay for care provided 
to a soldier or retiree. The VA, however, 
is precluded from asserting claims for 
“service-connected” injuries. 
Accordingly: 

(1) If a soldier is injured and is 
discharged from the service, the claims 
office will assert claims for the 
reasonable value of medical care 
furnished at Army expense (including 
care furnished in a VA facility) prior to 
a soldier’s discharge. Claims offices will 
not assert for the value of medical care 
furnished at VA expense, but the RJA 
will consider future care provided by 
VA in determining whether to approve 
a waiver or compromise. 
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(2) If a retiree is injured and receives 
some care paid for by the Army and 
other care in a VA facility, the claims 
office will coordinate with the nearest 
VA office and assert a claim for the full 
value of the care provided. The office 
will remit the amount recovered for care 
provided at VA expense to the VA. 


§ 536.223 Recovery Rights under the 
FMCRA. 


Pursuant to the Federal Medical Care 
Recovery Act the Government may 
pursue recovery of medical costs under 
any of the following tactics: 

(a} Subrogation. The United States is 
subrogated to any rights or claims held 
by a person to whom the Government 
has provided medical care against the 
tortfeasor who caused him or her to be 
injured. As subrogee, the United States 
can recover from the the 
reasonable value of the medical care it 
has furnished or will furnish the injured 

arty. 
. (b} Intervention. The United States 
can intervene in an injured party’s suit 
against a tortfeasor or bring suit as the 
assignee of an injured party’s ae of 
action. 

(c) Independent Action. The United 
States can assert administratively and 
litigate a medical care claim in its own 
name. 

(d) Item of Special Damages. The 
injured party's attorney can assert the 
Government’s claim as an item of 
special damages in an injured party's 
suit against the tortfeasor. 


§ 536.224 Identification of potential 
medical care recovery claims. 

(a) By MTF personnel. (1) The MTF 
commander will ensure that the claims 
office is notified of instances where the 
MTF provides or is billed by a civilian 
facility for inpatient or outpatient care 
resulting from injuries such as broken 
bones or burns arising from automobile 
accidents, gas explosions, falls, civilian 
malpractice, and similar incidents 
which do not involve collections from a 
health benefits or medicare 
supplemental insurer. Claims personnel 
will coordinate with MTF personnel to 
ensure that inpatient and outpatient 
records, and emergency room and clinic 
logs are properly screened to identify 
potential cases. 

(2) The MTF commander will also 
ensure that the MTF does not release 
billings or medical records, or respond 
to requests for assistance with worker’s 
compensation forms, without 
coordinating with the RJA. 

(b) By CHAMPUS fiscal 
intermediaries. The CHAMPUS fiscal 
intermediary is required to identify and 
to promptly mail claims involving 


— diagnostic codes to the claims 
ffice designated as the state point of 
<oubaal The fiscal intermediary is 
required to provide the contact office 
with a personal injury questionnaire 
completed by the a ae and a 
copy of the CHAMPUS Sapheeion of 
Benefits showing the amount that 
CHAMPUS paid on the claim. 

(1) In accordance with chapter 5 of 
the CHAMPUS Fiscal Intermediary 
Operations Manual (September 1991), a 
fiscal intermediary must suspend 
payment on a claim with possible 
medical care recovery until the injured 
party properly completes the personal 
injury questionnaire. Within 15 working 
days after receiving and evaluating the 
completed questionnaire, the fiscal 


_ intermediary is required to dispatch 


possible medica! care recovery cases to 
the appropriate claims office. The 
contact office must work with the fiscal 
intermediary to ensure that claims are 
properly identified and forwarded in a 
timely manner. The claims office should 
document persistent problems and 
notify USARCS. 

(2) Prior to settlement of a CHAMPUS 
claim, claims offices should recontact 
the fiscal int jary to ensure that all 
amounts paid for by CHAMPUS are 
included in the Government's assertion. 

(c) By claims personnel. The RJA will 
ensure that MTF comptroller, clinic, 
and Patient Administration Division 
records are screened to identify 


“ potential medical care recovery cases. 


The RJA will also coordinate with Navy 
and Air Force claims offices and MTFs 
to ensure that they identify potential 
claims involving treatment provided to 
Army personnel. To the extent possible 
claims personne} wil! review civilian 
police reports, military police blotters 
and reports, news reports, magistrate 
court proceedings, line of duty and AR 
15—6 investigations, and similar sources 
to identify other potential medical care 
recovery claims. 


§ 536.225 Medical care procedures 
following identification. 

(a} Opening potential claims. Unless it 
is obvious from the notification 
documents that there is no potential 
recovery, claims personnel will open a 
potential claims file on each incident 
identified. Until the Affirmative Claims 
Management Program is revised to 
include a “potentials database,” 
potential claims will be recorded in the 
Claims Journal (DD Form 1667). 

(b) Transfer of responsibility. (1) 
Several claims offices may be notified of 
incidents involving more than one 
injured party or treatment at more than 
one facility. If an RJA has reason to 
believe that this has occurred, the RJA 


will contact the other offices to 
determine which office has the most 
significant contacts and should assert 
the claim. The office closest to where 
the injury occurred is not necessarily 
the office with the most significant 
contacts. In the event that offices cannot 
agree, they will refer the matter to the 
Chief, Affirmative Claims Branch, 
USARCS for a decision. The claims 
office will notify the MTF if it transfers 
responsibility for a claim that the MTF 
referred. 

(2) The office designated as the 
CHAMPUS or NG point of contact for a 
state will forward potential claims 
arising in another office’s area of . 
responsibility to that office. 

(c) Investigation. If MTF personne! 
have not already collected the necessary 
information, claims personne! wil} 
dispatch questionnaires to injured 
parties to determine the facts and 
circumstances and identify all available 
insurance coverage. Claims nnel 
will obtain medical records and billings 
to determine the value of the 
Government's claim, and wil! contact 
witnesses and consult with medical 
personnel as appropriate. RJAs may 
direct unit claims officers to investigate 
incidents and may request assistance 
from other DOD claims offices as 
needed. 

(d) Closing potential claims without 
assertion. If the RJA determines that 
there is no tort liability or possible 
recovery from an insurer or workers” 
compensation fund, or that the potential 


-Tecovery is too small to be worth 


pursuing, he or she will dispose of the 
notification without asserting a claim. If 
a potential claim file was opened, 
claims personne} will annotate the basis 
for closing the potential claim on the 
chronology sheet. If an MTF provided 
the notification, claims personnel will 
return the notification with a dated and 
signed notation, “Per RJA, no third 

Ptah Acwatian demands. If there is a 
legal and factual basis for the 
Government to recover, claims 
personnel will assert a demand against 
each tortfeasor and insurer. Claims 
personnel should place tortfeasors and 
insurers on written notice of the 
Government’s right to recover even if 
the injured party’s attorney enters into 
a representation agreement (see 
§ 536.226(b)). 

(1) Automobile case—tort liability. If 
care was wholly or partly provided in 
an MTF on or after 5 November 1990, 
the claims office will assert demands 
against the tortfeasor and his insurer 
citing both the FMCRA and 10 U.S.C. 
1095. If care was provided in a civilian 
hospital or was provided before 5 
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-November 1990, the office will only cite 
the FMCRA as a basis for recovery. 

(2) Automobile cases—no tort 
liability. If care was wholly or partly 
provided in an MTF on or after 5 
November 1990, the claims office will 
assert demands against the injured 
party’s Personal Injury Protection (PIP), 
medical payments, or no-fault insurance 
citing 10 U.S.C. 1095. If care was 
provided in a civilian hospital or was 
provided before 5 November 1990, the | 
office will cite applicable state 
insurance law recognizing the United 
States as a third party beneficiary of an 
injured party’s automobile insurance. 

(3) Automobile cases—multiple 
sources of recovery. If the claims office 
can recover from the tortfeasor’s 
automobile liability and from the 
injured party’s non-liability coverage, 
the claims office should put both 
insurers on notice of the claim and 
should first attempt to collect from the 
no-fault insurer. If the tortfeasor is an 
uninsured motorist and the injured 
party has uninsured/underinsured 
motorists’ coverage, the claims office 
should attempt to recover from the 
injured party’s insurer while following 
the procedures in § 536.228(a). See 
§ 536.227(e) if the injured party has 
health benefits insurance. 

(4) Special rules applicable to 
CHAMPUS “primary payers.” Pursuant 
to’10 U.S.C. 1079{j)(1) and 1086(g), 
workers’ compensation and the injured 


party’s no-fault, PIP, medical payments, 


and uninsured/underinsured motorist’s 
coverage are considered “‘primary”’ to 
CHAMPUS. Before the fiscal 
intermediary pays the injured party’s 
medical bills and notifies the claims 
office to assert a claim against the 
tortfeasor, the fiscal intermediary is 
required to verify that these ‘‘primary 
payers” have paid. 

(i) If the fiscal intermediary overlooks 
such coverage, the claims office will 
immediately assert a demand against the 
injured party’s insurer (or the workers’ 
compensation fund) citing 10 U.S.C. 
1079(j)(1) in addition to other sources of 
authority. If the insurer has already 
disbursed the policy limits to the 
injured party, the claims office will 
request repayment from the injured 
party. The claims office will return 
money recovered in this manner to 
CHAMPUS (see § 536.231(d)(3). 

(ii) If the injured party or the injured 
party’s insurer decline to pay and the 
claims office ddes not recover the full 
amount asserted from the tortfeasor’s 
liability insurer, the claims office will 
forward the file to USARCS, which will 
refer the matter to the OCHAMPUS 
* General Counsel. In this instance, the 
claims office will not waive or 


compromise any portion of the 
Government's claim because of undue 
hardship to the injured party without 
the approval of Chief, Personnel Claims 
and Recovery Division, USARCS. 

(5) On-the-job injuries. In states that 
recognize the United States as a 
beneficiary of state workers’ 
compénsation systems, the claims office 
will present a claim to the appropriate 
office. 

(6) Other injuries. Other instances 
giving rise to third party liability 
include gas explosions, malpractice by 
civilian physicians, slip-and-fall 
incidents, and product liability cases. 
Claims offices will assert demands __ 
against the tortfeasor and his insurer 
citing the FMCRA. 

(f) Determination of the amount 
asserted. 

(1) MTF costs. Recovery for MTF care 
is presently based upon multiple 
“clinical group” per diem inpatient 
rates and a single per visit outpatient 
rate established by the Office of 
Management and Budget (OMB). Claims 
personnel should obtain a billing from 
each MTF. The RJA should, however, 
obtain information from the MTF 
registrar and adjust the amount asserted 
if it appears that the billings include 
inpatient days where the injured party 
was retained in the MTF for 
administrative purposes rather than » 
medical needs. 

(2) CHAMPUS costs. Recovery for 
inpatient care provided in civilian 
hospitals and paid through CHAMPUS 
is based upon the CHAMPUS 
“Diagnosis Related Group’”’ (DRG) rates, 
regardless of the ‘actual’ costs. Rates 
for outpatient care are based on the 
CHAMPUS “allowable charge’’ for that 
medical service. Claims offices should 
assert for the amount that CHAMPUS 
paid even though this can sometimes 
exceed the amount that the civilian 
hospital billed. 

(3) Ambulance services. Ambulance 
and air ambulance services provided to 
soldiers, family members and retirees 
are “medical costs” within the meaning 
of the FMCRA and 10 U.S.C. 1095, but 
they are not included in the OMB rates. 
Claims offices should try to obtain a 
specific breakdown of costs from the 
MTF or the unit providing the services 
and include these in the amount 


- asserted. 


(4) Burial expenses. If a soldier dies 
from injuries received and is buried at 
Government expense, the installation 
Mortuary Affairs Office completes DD 
Form 2063 and itemizes expense data 
on this form. While burial expenses are 
not “medical care” within the meaning 
of the FMCRA or 10 U.S.C. 1095, many 
insurance policies provide for the 


payment of such expenses. Claims 
offices may assert a demand for burial 
expenses incurred by the Government if 
the insurance contract provides for 
payment of such expenses and state law 
recognizes the United States as a third 
party beneficiary of the contract. Claims 
personnel should, however, be extra 
sensitive to the possibility that the 
insurance proceeds might be inadequate 
and should consider waiving or - 
compromising the Government’s claim 
in appropriate cases to avoid undue 
hardship to the deceased injured party’s 
next of kin. 


§ 536.226 Relations with the injured party. 
(a) Claims personnel will advise the 
injured party and/or his attorney that— 
(1) The United States has a right to 
recover the reasonable value of medical 
care that has been furnished or will be 

furnished in the future. 

(2) The injured party is required to 
cooperate with the United States by 
providing a complete statement of the 
facts and circumstances surrounding the 
injury, information about any legal 
action brought against any prospective 
defendant, and information about and 
copies of any insurance policies. ’ 

3) The injured party should not 
execute a release or settle any claims 
without notifying the RJA. 

(4) The injured party may consult 
with a legal assistance attorney ifthe or 
she is otherwise entitled to legal 
assistance. 

(b) Claims personnel’should attempt 
to coordinate action to collect the claim 
of the United States with the injured 
party’s action to collect his or her own 
claim against a tortfeasor or insurer. 

(1) The RJA may enter into a written 
agreement with the injured party’s 
attorney to assert the Government’s 
claim and to include it as an item of 
special damages if the injured party 
sues. The agreement must state that the 
Government will not pay counsel fees, 
and that the attorney will not compute 
his fee based on the Government's 
portion of any recovery. The agreement 
must also state that the Government 
must be consulted regarding any 
potential compromise and must agree to 
any settlement. 

(2) The RJA should coordinate with 
the injured party’s attorney to ensure 
that any request for compromise or 
waiver of the Government’s claim is 
considered as far in advance of 
settlement as is practical. 

(3) The RJA may arrange to make local 
witnesses available for the injured 
party’s attorney. With approval from 
USARCS, the RJA may arrange to make 
other Army witnesses available for the 
injured party’s attorney if it is in the 
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Government’s best interests to do so. 
Any such request must be submitted as 
far in advance as practical. The 
appearance of present and former DA 
military and civilian personnel as 
pier is governed by AR 27-40, 
Cha: 

(4 The RJA should immediately 
terminate a representation agreement 
and independently pursue the 
Government’s right to recover if the 
injured party’s interests conflict with 
the Government's interests, or if the 

injured party’s attorney fails to keep the 
RJA parastih of developments or 
otherwise acts in a manner inconsistent 
with representing the Government’s 
interest. 

(c) If the injured party or his attorney 
fails to cooperate with the claims office, 
the RJA is authorized to direct the MTF 

| to withhold billing 
information and should vigorously 
pursue the Government's right to 
recover. In addition, as outlined in 32 
CFR 537.23, the RJA is authorized te 
direct the MTF to withhold release of 
medical records until the injured party 
provides the statement and other 
information required by § 536.226(a)(2); 
the RJA may not, however, direct the 
MTF to withhold medical records if the 
injured party’s attorney merely refuses 
to enter into a representation agreement. 
In appropriate cases, the claims office 
should intervene in pending litigation. 

(d) If the injured party's attorney 
improperly withholds or disburses 
money collected on behalf of the 
Govermment, the RJA should 
immediately initiate action to recover 
the money owed through litigation or 
through State disciplinary proceedings 
after appropriate coordination in 
— with AR 27—40 and AR 27- 


ee Claims personnel may obtain an 
assignment from the injured party or his 
attorney for the reasonable value of the 
care that the United States provided if 
this will facilitate collection. The 
absence of an assignment does not affect 
the Government’s independence right 
under the FMCRA, however, and an 
assignment is normally not necessary. 


Recovering and Deposition on Claims 


§536.227 The MTF Third Party Recovery 
Program (FPCP 

DOD Claims offices and MTFs manage 
complementary programs to recover for 
medical care furnished at DOD expense. 
Pursuant to a Memorandum of 
Agreement (MOA) between the Judge 
Advocate General and The Surgeon 
General and understandings with Navy 
and Air Force authorities, claims offices 
and MTF’s support each other's 
recovery programs. 


{a} As provided in the MOA, claims 
offices will recover from automobile 
insurers, while MTFs will recover from 
health benefits and medicare 

lemental insurance. 
= As provided i in the MOA, MTFs 
will obtain insurance and other relevant 


_ information from persons receiving 


inpatient and outpatient treatment for 
injuries resulting from an accident. MTF 
personne} will also screen emergency 
room logs, clinic records, and patient 
admission information to identify 
accident cases. MTFs will refer these 
cases to claims offices in a timely 
manner, assist claims offices in 
obtaining medical records and cost 
computations, and route requests for 
— records from os parties 
attorneys through the RJA. 

(c) In return, claims offices will notify 
the MTFs of the final disposition of 
cases referred, deposit money recovered 
under 10 U.S.C. 1095 to the operations 
and maintenance account of the MTF 
that provided the care (see § 536.231(d)), 
and report the amounts deposited to an 
MTP’s account on a monthly basis. 

(d) As provided in the MOA, the head 
of each claims office may enter into a 
local Memorandum of Agreement with 
his or her supporting Army MTF 
commander. Such agreements should 
cover the degree of staffing 
each office will provide, and time 
frames for providing records or 
information. Such agreements may also 
provide for the MTF to assist the claims 
office’s medical care recovery effort, 
either by giving back money deposited 
by the claims office into the MTF’s 
Operations & Maintenance fund to the 
claims office, or by providing personnel 
or other support. Any personnel 
provided or money returned to the 
claims office under such an agreement 
will only be used to support affirmative 
claims collection efforts. 

(e) If care was wholly or partly 
provided in an MTF on or after 5 
November 1990 and recovery is possible 
from both a health benefits insurer and 
an automobile insurer, the MTF will 
first attempt to collect from the health 
insurer. If the MTF cannot recover the 
full value of the Government’s claim 
from the health insurer, the MTF will 
foward the claim file to the installation 
claims office for collection from the 
automobile insurer. 


§ 536.228 Post demand procedures. 

(a) Uninsured Motorists. If the 
tortfeasor is an uninsured motorist, 
affirmative claims personne} wil! assert 
a demand against the tortfeasor, and 
will request suspension of the 
tortfeasor’s driving and registration 
privileges under a State financial 


responsibility law if the tortfeasor does 
not pay promptly. If collection from the 
samt _ feasible, claims 
personne] wil) pursue recovery from 
any State uninsured motorist’s fund or, 
on a medical care claim, from the 
injured party’s uninsured motorist’s 
coverage. 
(b) Periodic review of pending claims. 
Whether or not the injured party’s 
attorney has agreed to assert the 
Government's claim, claims personne} 
will review the status of pending claims 
every 60 days and take follow-up action 
as appropriate. Claims personne} should 
periodically contact the injured party's 
attorney to determine the status of 
pending cases, and should call or send 
follow-up letters to an insurer or 
tortfeasor who fails to respond to a 
demand or provides an unacceptable 
response. Follow-up action should be 
ee on the claims chronology 
t. 

(c) Adjusting the amount asserted. 
The RJA should adjust the amount 
asserted on a claim as further treatment 
is provided. The RJA should delay 
settlement if it appears that extensive 
treatment is or should 


consider this in i 

(d) Faswaadnenaienenae higher 
authorities. The RJA or head of a claims 
office will terminate action or will act 
on requests for waiver or offers to 
compromise that are within his or her 
settlement authority (see § 536.216). If a 
higher settlement authority must act on 
the claim, the RJA will forward a 
completed worksheet to the area claims 
office (if that office has authority to take 
action) or to USARCS as appropriate. 
When time is of the essence in securing 
a settlement, an RJA may contact 
USARCS telephonically for 
authorization to waive or compromise a 
claim. Prior to the expiration of the 
statute of limitations, the RJA should 
contact USARCS for guidance on 
disposing of any claim which cannot be 
recovered in full, compromised, 
terminated or litigated. 


§ 536.229 Settling affirmative claims. 

Claims personnel will reflect the basis 
for any settlements other than payment 
in full in the claims file. Note that under 
some circumstances, settlement 
authority may not waive or compromise 
a claim that he or she would normally 
have authority to act on (see 
§ 536.216(g)). 

(a) Payment in full. A settlement . 
authority may settle a medical care or 
property damage claim by recovering 
the full amount the Government’s claim 
as a lump sum, through installment 
payments, or as a repair in kind on a 
property damage claim. An offer for the 
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full amount of available insurance ~~ -::: 


would not “pay in full” a claim asserted 
' for a greater amount, and the RJA-would 
have to follow compromise procedures. 
(b) Compromise. (1) If there are - 
. difficulties.in recovering on a medical. .- 
care or property damage claim {as . 
. defined by part 4 CFR part 103 ofthe 
Federal Claims Collection Standards), a 
settlement authority may accept less 
than the amount asserted froma - - 
tortfeasor or insurer for the convenience 
- of the government. Acceptable bases for: 


compromise for the convenience of the 


government include inability ofthe . 


tortfeasor to pay, insufficient insurance, - 


‘probability that the government will’be 
unable to prove its case, or collection 
costs which are not commensurate with 

the amount being compromised. 

-- (2) If the injured party or the injured 
party’s attorney requests waiver or 
compromise of a medical care claim,.a 
settlement authority. may accept an. 
amount less than the amount asserted ‘to 
equitably apportion.the available funds 
and avoid undue hard-ship tothe. 
injured party. To do so, the settlement... 
authority must consider the fair value of 
the injured party’s claim, the future _ 

‘value of care provided by the United | 
States, and the potential recovery 
available. In evaluating a request, the 

' settlement authority may consider an 

offer by the injured party’s attorney to 


reduce his‘or her fee, but should not - . ' Fnittate iblention on-casss: RIA’s are 


make this a condition for granting a 
request. Prior to approval of any 
compromise based on undue hardship, 
the injured party must provide the 
following information: 

(i) Detailed information on what 
funds are available for recovery. 
' (ii) Reasonable value of the injured 
party’s claim for permanent injury, pain 
and suffering, decreased earning power, 
and any other items of special damages. 

(iii) Military, VA, and Social Security 
disability, and any other Government 
benefits accruing to the injured party. - 

(iv) Probability and amount of future 
medical expenses the Government 
and the injured 

(v) Present and gi prospective assets, 
income, and obligations of the injured 
party and those dependent on him or 
her. 

(vi) A statement regarding the 
financial condition of the debtor. 

(c) Termination of collection action. If 
.there are difficulties in recovering on a 
medical care or property damage claim 
(as defined by 4 CFR part 104.3 of the 
Federal Claims Collection Standards), a 
settlement authority may close the claim 
without recovery for the convenience of 
the Government. Acceptable bases for 
terminating collection action include 
lack of legal, merit to the claim, lack of 


evidence to substantiate the claim, costs 
of recovery. which. will exceed the 
amount recoverable, or inability to 
locate the debtor in instances where the 
likelihood of collection is too remote. to 
justify retention of the file. 

-(d)} Waiver. If the injured party or the » 
injured party’s attorney requests waiver 
or compromise of the government’s 
claim, a settlement authority may. close 
a medical care claim without recovery 
where collection of any part of the 
government's claim will-result in undue 
hardship to the injured party. Prior to 


. granting a request for waiver, the 


settlement authority will consider the 
factors outlined in § 536.229(b)(2) and 


. require the injured party to provide the 


items listed in § 536.229(b)(2) (i) thru - 
(vii). Property damage claims cannot be 
“waived.” 


§ 536.230 Litigation. 

If a tortfeasor or insurer refuses to 
settle, or if an:injured party’s attorney 
improperly withholds funds, the RJA 


_ must consider litigation to protect the 


interests of the United States. Litigation 
is particularly appropriate if a particular 


insurer consistently refuses to settle 


claims, or if the Government's interests 
are not adequately represented on a 
large claim. 

a) RJA’s. must maintain.close contact 
with local U.S.-Attorney’s offices to 
ensure that these. offices are willing to 


encouraged to obtain appdintments as 
Special Assistant U.S. Attorneys. 

(b) In order to directly initiate or 
intervene in litigation, an RJA must 
prepare a litigation report and formally 
refer the case through the Affirmative 


‘-Claims Branch, USARCS and the 


Litigation Division, OTJAG (as required 
by AR 27-40, chapter 5) to the U.S. 
Attorney. While the RJA should attempt 
to initiate litigation well before the 
expiration of the statute of limitations, 
the RJA may contact USARCS 
telephonically if statute of limitations 
problems necessitate quick action on-a 
case. The RJA should also contact 
USARCS ifa U.S. Attorney is reluctant 
to pursue an important case. An injured 
party’s attorney may represent the 
Government'’s interest in litigation 
without any special coordination. 

(c) The Department of Justice requires 
all cases involving damage to 
government property of $200,000 and 
under to go through the Department of 
Justice Central Intake Facility in Silver 
Spring, Maryland, before going to a 
United States attorney for litigation. 
Forward the agency. referral package 
cover sheet and all documentation 
normally provided to the U.S. Attorney 
on-all such cases to USARCS, which in 


turn will forward them to the Central: . 
Intake Facility through the Litigation. 
Division, Office of the Judge Advocate 
General, as appropriate. — 


§ 536.231. Administrative matters. 

(a) Receipts. The RJA may provide a 
receipt for payment. 

(b) Releases. The RJA may execute a 
release acknowledging that the _ 
Government has received payment in 
full of the amount asserted or 
compromise amount agreed upon, or the 
final installment payment; and should . 
try to use a release similar.to the release . 
printed as Figure 9-1, DA Pam 27-162. 


. The RJA may not; however, execute any. 


kind of indemnity agreemeat, nor may 
the RJA execute a release which . 
prejudices the Government's right to. 
recover on otii€r claims arising out of 
the same incident without the approval 
of the Chief, Personnel Claims and 
Recovery Division, USARCS. In 
addition, the RJA may not execute a 
release that purports to release any 
claim that the injured party may have 
other than for medical care furnished or 
to be furnished by the United States. 
The RJA will not execute a release if the 
Government's claim is waived or 
terminated. 

(c) Depositing property damage 
recovery. (1) For. damage to appropriated 
fund property. Monies recovered for 
damage to appropriated fund property 
will be deposited to Account 21R3019 | 
(Recoveries for Government Property 
Lost or Damaged). 

(2) For damage to NAFI property. 
Monies recovered for damage to NAFI 
property will be returned to the NAFI. 
If the NAFI no longer exists, forward the 
money to HQDA (DAAG-NAF), 
Alexandria, VA 22331-0321. Checks 
should be made out to the NAFI, or, if 
it no longer exists, to the Army Morale, 
Welfare, and Recreation Fund. 

(3) For damage to Army Stock Fund 
or Defense Business Operations Fund 
property. Monies recovered for damage 
to property belonging to one of these 
funds will be returned to that fund 
unless the fund has charged the cost of 
repair or replacement to an appropriated 
fund account. The Defense Business 
Operations Fund replaced the Army 
Industrial Fund. 

(d) Depositing medical care recovery. 
(1) To an MTF account. CONUS and 
OCONUS claims offices and command 
claims services will deposit money 
recovered from an automobile insurer 
for medical care provided in an MTF on 
or after'5 November 1990 in the 
Operations & Maintenance account of 
the Army, Navy or Air Force MTF that 
provided the care. Offices will deposit. 
money recovered from all types of 
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automobile insurance, including 
liability insurance, to MTF accounts. 

(2) To the General Treasury. Money 
recovered directly from tortfeasors, from 
workers’ compensation funds, from 
insurance other than automobile 
insurance (such as homeowner’s 
insurance), from automobile insurers for 
care provided in an MTF prior to 5 
November 1990, or from automobile 
insurers for care provided in a civilian 
hospital will be deposited in the 
Miscellaneous Receipts Account, 
21R3210. 

(3) Apportioning medical care 
recovery between accounts. Only money 
recovered under the provisions of 10 
U.S.C. 1095 can be deposited into an 
MTF account. Claims offices will often 
have to apportion money recovered 
among different accounts. 

(i) Apportioning money between MTF 
accounts and the General Treasury. 
Deposit money recovered from an 
automobile insurer for care provided . 
prior to 5 November 1990 or provided 
in a civilian hospital to the General 
Treasury. Deposit money recovered for 
care provided in an MTF after that date 
to the MTF’s account. If the amount 
recovered is less than the amount 
asserted, deposit money to the MTF’s 
account first, and deposit any remaining 
money to the General Treasury. 

(ii) Apportioning money between two 
or more MTF accounts. If care was 
provided by two or more MTF’s on or 
after 5 November 1990, and the claims 
office recovers less than the amount 
asserted, the claims office should give 
each MTF a pro rata share of the money 
recovered. For example, if MTF1 
provided $2,000 worth of care and 
MTF2 provided $1,000 worth of care, 
the claims office will deposit $800 of a 
$1,200 recovery to MTF1’s account and 
the remaining $400 to MTF2’s account. 

(e) Fiscal Integrity. Field claims 
offices must reconcile the property 
damage and medical care recovery 
accounts with their servicing finance 
and accounting offices. Field claims 
offices must ensure that their deposits 
have been credited to the proper 
accounts at least on a quarterly basis, 
and all accounts must be reconciled at 
the end of the fiscal year. 


Subpart N—Claims Office 
Administration 


Records and File Management 


§ 536.232 Records. 


Unless otherwise required by this 
part, claims JAs and claims attorneys 
charged with the responsibility for 
claims administration will maintain 

only such current and temporary 


records a required for the 
administrationof claims activities and 
for the preparation of prescribed reports. 
Basic records for each claims office 

(a) DA Form 1667 (Claims Journal 
(Personne]} (Tort) (Affirmative) Claims). 
Journals will be individually 
maintained for personnel claims, for 
affirmative claims, and for tort and 
special claims, corresponding to the 
automated claims data management 
programs for such claims, using the 
April 1988 version of this form. Each 
event requiring entry in the journal will. 
be recorded immediately upon receipt 
of information as to its occurrence. Use 
of the journal for personnel claims is 
optional, although modified use is 
highly recommended. . 

(b). Automated claims data base. The 
automated claims data base will be used 
for all claims opened in fiscal year 1988 
or later, and earlier year claims if they 
involve expenditures of funds in fiscal 
year 1988 or later, as follows: 

(1) Tort and Special Claims 
Management data base (all offices); 

(2) Personnel Claims Management 
data base (all offices except COE claims 
offices). 

(3) Affirmative Claims Management 
data base (all offices except COE claims 
offices). 

(c) Investigative files. A claims office 
will maintain separate investigative files 
on potentially compensable events 
(PCE) for every incident which it (or a 
unit claims officer) has investigated, or 
has received a copy of a report of 
incident or report of investigation from 
a unit claims officer or any other source. 
Similar files will be maintained for 
incidents investigated by a claims office 
or other Army official that might give 
rise to an affirmative claim in favor of 
the Army. The investigative file will be 
merged into a claims file when a claim 
is filed or asserted. Investigative files 
not otherwise merged into a claims file 
will be retained until transferred to 
another Army claims office or until the 
time for filing a claim has expired. 


§ 536.233 _ Arrangement of claims files. 


Instructions on the arrangement of 
claims files are found in § 536.196 and 
in DA Pam 27-162. Every file for a 
claim against the United States must 
ultimately contain the following: 

(a) For files processed under the 
automated claims data management 
system, a printout (i.e , “paper screen”) 
of the automated data pertaining to that 
claim. ~ 

(b) If the claim has been paid in whole 
or in part, a copy of the settlement 


agreement, if any, and the certified:copy - 


of the paid voucher (comeback copy 
from the finance and disbursing office). 
(c) The action or recommendation. - 
(d) The claim (initial and any 
amendment). 
(e) The report of claims officer, with 
exhibits. 


§ 536.234 Disposition of claims files. 

(a) The Commander, USARCS, is the 
proper authority for post settlement 
review of claims against the United 
States. Claims having the following file 
numbers under AR 25-400-2 will be 
forwarded to USARCS (subject to the 
provisions of b and c below) for 
disposition under the regulation: 27- 
20a,-27—20g, 27-20h, 27—20i, 27-20}, or 
27-20q. Claims having other 27-20 file 
numbers will be disposed locally: - 
according to the. instructions in AR 25— 
400-2. 

(b) Files of completed tort dleinse will 
not be forwarded to the Commander, 
USARCS prior to the expiration of any - 
appeal period or the 6-month period for 
filing suit, as applicable. The file of a 
tort claim in which an award that is 
final is not accepted by the claimant, 
within a reasonable time, will also be 
forwarded. 

(c) For personnel claims involving 
recovery action, claims files will be 
assembled and processed for local 
recovery action or forwarded for 
centralized recovery action in 
accordance with DA Pam-27-162, . 
chapter 3, §§ 536.195 and 536.196. After 
completion of final recovery action by 
field claims offices or command claims 
services such files will be forwarded to 
USARCS for retirement. 

(d) Files will be administratively 
closed as abandoned or withdrawn and 
forwarded to the Commander, USARCS, 
as provided herein. 

(1) Personnel claims. Claims under 
subpart K will be administratively 
closed as abandoned in the following 
situations: 

(i) The claimant affirmatively 
withdraws or abandons the claim prior 
to adjudication. Such files will contain 
evidence of the claimant’s intention to _ 
do so, such as a letter from the claimant 
or a memorandum of a telephone 
conversation with the claimant. 

(ii) The claimant cannot be located to 
be paid or, if the claim is not fully 
substantiated, to have his or her - 
intentions with regard to the claim 
ascertained (but, see paragraph (d)(1)(iv) 
of this section). 

(iii) For other reasons, final action on 
the claim cannot be taken. 

(iv) When a claimant has neither 
affirmatively abandoned nor fully 
substantiated a claim cognizable under 
subpart K, he or-she should be directed: 
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by certified mail to provide the required 
substantiation within a specified period, 
usually 30 days. If correspondence is 
returned as undeliverable, and the 
claimant is an active duty service 
member, a current military address can 
usually be obtained from the 
Commander, U.S. Army Enlisted 
Records and Evaluation Center, Army 
Worldwide Locator Service, ATTN: 
PCRE-RF, Fort Benjamin Harrison, IN 
46249-5301. If the claimant fails to 
respond, to the extent that the claim is 
substantiated and meritorious it should 
be paid; otherwise, it should be 
disapproved. 

(2) Tort claims. Each file will contain 
evidence of claimant’s intention to 
withdraw or abandon the claim, such as 
a letter or a memorandum for record of 
a telephone conversation with claimant. 

(i) Before apparently abandoned 
claims are forwarded to USARCS, a 
certified letter should be sent to the 
claimant requesting, his/her intentions 
within a specified period, usually 30 
days. If no reply is received within a 
reasonable time, usually 30 days, the 
files may be closed and forwarded to 
USARCS, except as follows: 

(ii) Tort claims under subparts D, E 
and F. Additionally, a paragraph of the 
letter should state that failure to 
respond will result in the presumption 
that the claim is abandoned. Further, it 
should be stated that if the claimant is 
dissatisfied with the action taken, the 
claimant may file suit in an appropriate 
United States District Court no later 
than six months from the date of 
mailing of the letter, or the claimant's 
remedy will be forever barred. 


(iii) In tort claims under subpart C, 
the last paragraph should advise the 
claimant that failure to respond will 
result in the 
is abandoned, dnd that if the claimant 
is dissatisfied with the action taken, the 
claimant has a right to appeal the action 
for a review and final decision. Further, 
it should be stated that the claimant 
only has 60 days to submit such an 
_ appeal. 

(iv) Only after each of the above 
actions has been completed, may a tort 
claim be considered to be abandoned, 
and be forwarded to USARCS for 
retirement. If correspondence to a 
claimant is returned as undelivered, and 
the claimant is an active duty service 
member, a current military address can 
usually be obtained from the 
Commander, U.S. Army Enlisted 
Records and Evaluation Center, Army 
Worldwide Locator Service, ATTN: 
PCRE-RF, Fort Benjamin Harrison, IN 
46249-5301. 


resumption that the claim. 


§ 536.235 Retrieval of-claims 

(a) Field claims offices wil 
occasionally have need of a file that has 
been sent to USARCS for centralized 
recovery or retirement (for example, 
action on a “late” reconsideration 
request). When requesting the return of 
a file from USARCS {either in writing or 
telephonically), the ——— office 
must provide— 

(1) The claim number. 

(2) The claimant's name. 

(3) The date the file was forwarded to 
USARCS. : 

{4) The name of the TGBL carrier (if 
the claim was a household goods or 
holdbaggage shipment claim). 

(5) Whether the file was forwarded for 
retirement or centralized recovery. 

(6) The reason the file is being 


vested. 

eb) If USARCS has already acted on a 
request for,reconsideration on a 
personne! claim, the file will notbe__. 
returned to a field office for action on 
a second request for reconsideration. In 
such cases, the request will be sent to 
USARCS for action. 


§ 536.236 Certified and registered mail. 

Correspondence to claimants and/or 
their attorneys denying or making final 
offers in tort claims under subparts C, D, 
E, F, G, H, and-L or the transmittal of 
an abandonment notice will be 
accomplished by certified or registered 
mail, return receipt requested. The 
return receipt card), upon its 
return to the claims office, will be 
retained as a part of the claims file as 
proof of receipt by the claimant or other 
addressee. 


§ 536.237 Maintenance of claims files. 

{a) The contents of each claim file for 
claims against the United States will be 
placed in a standard 9% inch by 11% 
inch manila folder. The name of the 
claimant, exactly as entered into the 
automated claims ent data 
base, will be placed on the top-left 
portion of the file folder. The complete 
nine-digit computer-generated claim 
number displayed in the automated 
database will be placed on the extreme 
top right-hand side of the folder. The 
fiscal year, office code, and claim 
sequence number will be separated by a 
dash mark (example, “88-011-0079"’). 
Both name and claim file number 
entries on the manila file folder will be 
printed legibly in blue-black ink. The 
claim file should be stapled together 
before inserting in the file folder; 


- however, the file need only be placed in 


the folder without stapling to the file 
folder. 

(b) Investigative files will also be 
maintained in manila folders. The date 


of the incident and general descriptive 


. data (for example; “1 Jul 86/auto 


accident (ist and Elm, Smallville)’ or 
“24 Sep 86/heart operation (Jones, John 
M.)’’) will be placed on top-left portion 
of the file folder. 

(c) AR 25-400-2 requires labeling of 
file folders and containers with specific 
information. In complying therewith, 
the following guidance is provided: 

(1) Only the “dummy” or “lead” 
folder will contain the disposition 
instructions required by AR 25—400-2, 
for files that have a common 
disposition. 

(2) When labeling individual file 
folders, only the information required 
by AR 25-400—2 will be typed on the 
label. The labe} will-be placed on-the 
top center portion of the folder. Under 
no circumstances will the information .. 
concerning the claim (see paragraph (a) 
of this coat be placed on this label. 


Monthly Claims Reporting System 


§ 536.238 General. 

(a) The Personnel Claims senile 
Program, the Affirmative Claims 
Management Program, and the Tort and 
Special Claims Management Program 
are the automated programs which 
generate a monthly status report on 
claims against the United States and 
recovery actions. Specific instructions 
pertaining to the USARCS Claims 
Automation Program are contained in 
DA PAM 27-162, chapter 1 and in 
documentation provided with the 
automation software. 

(b) The data contained in the USARCS 
Claims Automation Program and the 
monthly claims office status reports 
generated by the automation software 
provide the data necessary to make 
sound management decisions by claims 
officers, by heads of area claims offices, 
by SJAs responsible for OCONUS 
command claims services, and by the 
Commander, USARCS. The system 
provides a uniform method of 
assignment of claim file numbers to 
permit identification and retrieval of 
individual claim files, identifies delay 
in claims processing, and permits 
worldwide management contro] of all 
claims against the Government. The 
automated monthly reports forwarded to 
USARCS provide the data base used for . 
the preparation of claims budgetary 
status reports and periodic budget 
estimates to the USAFAC as well as to 
the Office of the Assistant Secretary of 
the Army (Financial Management). It is 
the responsibility of all claims office 
personnel to ensure that automated 
claims records are complete and 
accurate. 

(c) This section does not apply to the 
reporting of reimbursement obligations 
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to foreign countries pursuant to the 
NATO-SOFA or other similar treaties or 
agreements. 

(d) The Commander, USARCS, will 
furnish software and documentation for 
the Personnel Claims Management 
Program, the Affirmative Claims 
Management Program, and the Tort and 
Special Claims Management Program, 
with updated versions as required. 
These are the only programs authorized 
for recording and reporting claims in the 
Army Claims System. Local 
sual caiiies of these programs is not 
authorized. P 


§ 536.239 Reporting requirements. 

The head of each area claims office 
and command claims service will 
ensure that a monthly computer- 
generated claims report is prepared for 
each claims office with an office code 
within his or her area of responsibility 
and for each Foreign Claims 
Commission using the automation, 
programs provided by USARCS. The 
report(s) (tort claims only) and diskettes 
containing current claims data base(s) 
(for all programs) will be posted to 
USARCS by the fifth calendar day of the 
. month. In addition, a copy of any 
archive disk prepared during the 
reporting period will be forwarded for 
processing: Whenever possible, the data 
should be sent using a modem or other 
electronic data transfer system. Claims 
offices under the jurisdiction of a 
command claims service will forward 
their report(s) and diskettes through the 
command claims service and will . 
comply with any additional reporting 
requirements of the command claims 
service. Diskettes must be marked:with 
the office name, the office code, the type 
of claim record, the disk sequence 
number, the month and year, and the 
data base file name(s) contained in the 
diskette (for example, Fort Blank, 001, 
Tort Claims, 1 of 1, Mar 89, 
T9000103.1DB). Detailed instructions 
on the preparation of the monthly 
automated claims report and claims data 
diskettes are contained in DA PAM 27- 
162, chapter 12 and program 
documentation. If there are no changes 
from the previous month in the 
Affirmative Claims reports; the 
Personnel Claims report, or the Tort and 
Special Claims report, a negative report 
will be submitted within the stated time 
guidelines. 


§ 536.240 Error reports. 

USARCS will provide field claims 
offices with monthly error reports 
listing claims records that cannot be 
loaded into the USARCS data base due 
to data entry errors or omissions. Errors 
listed on the error reports must be 


corrected as soon as possible; 
resubmission of the corrected claims 
records will occur at the time of the next 
regular monthly reporting cycle. 


§ 536.241 - Preparation. 


(a) Reporting. Quarterly, each 
command claims service or office * 
authorized to assert affirmative claims 
will submit a copy of the “Previous 
Three Months” report generated by the 
Affirmative Claims Management 
Program to USARCS, ATTN: JACS-PCA. 


. Command claims services‘and offices 


will identify these reports by quarter 
and fiscal year {i.e., “ist Qtr, FY 93”} 
and forward them so that they arrive not 
later than the 7th calendar day of every 
quarter (i.e., 7 January, 7 April, 7 July, 
and 7 October each year). Offices 
authorized to assert affirmative claims 
which have no affirmative claims 
activity in a given quarter will forward 
negative reports. 


(b) Routing. Area claims offices and 
claims processing offices will forward 
these reports directly to USARCS 
through the senior Judge Advocate in 
the office, for example, the SJA. Claims 
processing offices will forward an 
additional copy to their area claims 
offices. 


(c) Special preparation instructions. 
Offices may manually correct any errors 
in the computer generated report using 
the following guidelines: 


(1) Claims first asserted in an 
indefinite amount will be reported in 
the period in which a reasonably 
accurate figure can first be determined. 


(2) When reporting the number of | 
claims collected during the report 
period, only the first collection will be 
counted for claims in which payments 
are received in installments. 


(3) When reporting the total-dollar 
amount collected during the reporting 
period, include any installments. The 
dollar value of any replacement or 
property repair should be included in 
the total with the replacement or repair 
value portion noted. 


Management of Claims Expenditure 
Allowance (CEA) 


§ 536.242 General. 


Each claims settlement or approval 
authority which is furnished a CEA by 
the USARCS budget office is responsible 
for managing that CEA. This includes 
knowing at all times how much of the 
CEA has been obligated, the remaining 
balance and a monthly assessment of 
whether the balance will cover claims 
obligation needs in the local office for 
the remainder of the current fiscal year. 


~ §536.243. CEA reporting requirements. 


(a) Each CONUS claims office having 
a CEA and command claims services 
will submit, to arrive not later than the 
7th calendar day ofevery month,a — 
report to USARCS, ATTN: JACS-BI, that 


‘includes the following: 


(1) The office code of the reporting 
office. 

(2) Dollars obligated for personnel and ~ 
tort claims during the prior month and 
the number of personnel and tort claims 
paid. 

(3) Dollars obligated for personnel and 
tort claims fiscal year to date (through 
the end of the prior month) and the total 
number of personnel and tort claims 
paid fiscal year to date. 

_ (4) Dollars deposited during the prior. 
month. 

Note: Ensure that the report of dollars 
deposited for the month and year to date 
includes only funds deposited is one of the 
claims appropriation accounts. Do not 
include money recovered through the 
affirmative claims program and deposited 
with miscellaneous receipts of the U.S. 
Treasury.) 

(5) Dollars deposited year to date 
through prior month. (See note at 
paragraph (a)(4) of this section.) 

(b) The report submitted at the 
beginning of August every year will also 


-- include the following: 


{1) The total CEA furnished to that 
office up to that time (initial CEA plus. 
or minus any changes). 

(2) The CEA balance. 

(3) The amount the office expects to 
be able to obligate in the remaining 2 
months of the fiscal year if sufficient 
funds are available. 

(4) The expected surplus or shortfall. 

(5) A proposed CEA for the next fiscal 
year and the rationale for any unusual 
increases. 

(c) Reports may be submitted 


‘ telephonically or by facsimile. 


§ 536.244 Solatia payment. 


Payment of solatia in accordance with 
local custom as an expression of 
sympathy toward a victim or his or her 
family is common in overseas 
commands (see DA PAM 27-162, 
chapter 8). Such payments are not to be 
made from the claims CEA. These 
payments are made from local operation 
and maintenance funds pursuant to 
directives established by the appropriate 


‘commander for the country concerned. 


This applies even where a command 
claims service is directed to administer ~ 
the command’s solatia program. 


Appendix A to Part 536—References 


Publications and forms referenced in this 
Appendix may be obtained from the National 
Technical Information Services, U.S. 
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Department of Commerce, 5285 
Road, Springfield, VA 22161. 
Required Publications 
A publicaticn is a publication that 
the reader must have to understand the 
subject. 
AR 15-6—Procedures for Investigating 
Officers and Boards of Officers 
AR 27-40—Litigation 
DA Pam 27-162—Claims 
DOD 4500.34-R—Personal Property Traffic 
Management Regulation 
Related Publications 


A related publication is merely a source of 
additional information. The user does not 
have to read it to understand this regulation. 
AFARS—Army Federal Acquisition 

Regulation Supplement 
AR 1—75—Administrative and Logistical 

Support of Overseas Security Assistance 

Organizations 
AR 10-72—Field Operating Agencies of the 

Judge Advocate General 


Recordkeeping System (MARKS) 

AR 27-3—Legal Assistance 

AR 27-60—Patents, Inventions, and 
Copyrights 

AR 37-100—Account/Code Structure 

AR 37-103—Disbursing Operations for 
Finance and Accounting Offices 

AR 37-104-3—Military Pay and Allowances 
Procedures: Joint Uniform Military Pay 
System Army (J{UMP-ARMY) 

AR 37-104-10—Military Pay and Allowance 
Procedures for Reserve Components of the 
Army 

AR 37-107—Accounts Payable 

AR 37-108—General Accounting and 
Reporting for Finance and Accounting 
Offices 

AR 4071—Composition, Mission, and 
Functions of the Army Medical 
De ent 

AR 40-3—Medical, Dental, and Veterinary 
Care 

AR 40—16—Special Notification-Injury Cases 

AR 40-66—Medical Record and Quality 
Assurance Administration 

AR 40-121—Uniformed Services Health 
Benefits Program 

AR 55—19—Marine Casualties 

AR 55-80—Highways for National Defense 

AR 60-20—Army and Air Force Exchange 
Service (AAFES) Operating Policies 

AR 190-9—Military Absentee and Deserter 
Apprehension Program 

AR 190-22—Searches, Seizures and 
Disposition of Property 

AR 215-1—Administration of Army Morale, 
Welfare, and Recreation Activities and 
Nonappropriated Fund Instrumentalities. 

AR 215-2—The Management and Operation 
of Army Morale, Welfare, and Recreation 
Activities and Nonappropriated Fund 
Instrumentalities 

AR 335-15—Management Information 
Control System 

AR 340-17—Release of Information and 
Records from Army Files 

AR 340-21—The Army Privacy 

AR 405-15—Real Estate Claims Founded 
Upon Contract 

AR 600-8-1—Army Casualty and Memorial 
Affairs and Line of Duty investigations 


Port Royal’ 


AR 608-10—Child t Services 
AR 735-5—Basic Policies and Procedures for 
Property Accounting 
DODD 5220.6—Defense Industria! Personnel 
Security Clearance Review Program 
DODD-5515.3—Settlement of Claims Under - 
10 U.S.C. 2733 and 2743, as amended 
-DODD 5515.8—Single Service Assignment of 
Responsibility for Processing of Claims 
DODD 5515.10—Settlement and Payment of 
Claims Under the Military Personne] and 
Civilian Employee Claims Act of 1964 
DODD 6000.6—Medical Malpractice Claims 
Against Military and Civilian Personnel of 
Armed Forces 


DODD 7045,13—DOD Credit Management 
and Debt Collection 

DOD Manual 4525.6-M—DOD Postal Manual 

FAR—Federation Acquisition Regulation 

JTR—Joint Travel Regulations 

Prescribed Forms 

DA Form 1208—Report Of Claims Officer 

DA Form 1666—Claims Settlement 
Agreement 

DA Form 1667—Claims journal for 
(Personnel) (Tort) (Affirmative) Claims 

DA Form 1668—Smalil Claims Certificate 

DA Form 2938-R—A ffirmative Claims Report 

DD Form 1840—Notice of Loss or Damage 

DD Form 1840R—Notice of Loss or Damage 

DD Form 1841—Government Inspection 


DD Form 1842—Claim for Loss of or Damage 
to Personal Property Incident to Service 

DD Form 1843—Demand on Carrier/ 
Contractor 

DD Form 1844—List of Property and Claims 
Analysis Chart 

DD Form 2526—Case Abstract for 
Malpractice Claims 

Standard Form 95—Claims for Damage, 
Injury or Death 

Standard Form 1034—Public Voucher for 
Purchases and Services Other than 
Personal 

Standard Form 1 145—Voucher for Payment 
Under Federal Tort Claims Act 


Referenced Forms 


DA Form 1863-1—Services and/or Supplies 
Provided by Civilian Hospitals 

DA Form 2135—-R—Receipt for Payment 
(LRA) 

DA Form 2631-R—Medical Care-Third Party 
Liability Notification (LRA) 

DA Form 2985—Admission and Coding 
Information 

DA Form 3154—MSA Invoice and Receipt 

DD Form 619-1—Statement of Accessorial 
Services Performed 

DD Form 1164—Service Order for Personal 
Privacy 

DD Form 1348-1—DOD Single Line Item 
Release/Receipt Document 

Standard Form 1049—Public Voucher for 
Refunds 


Appendix B to Part 536—Glossary 

Abbreviations 

AAFES—Army-Air Force Exchange Service 

ADP—automated data processing 

AFARS—Army Federal Acquisition 
Regulation Supplement 

ALR—American Law 

ARNG—Army National Guard 


AWOL—absent without leave =~ 

CHAMPUS—Civilian Health and Medical 
Program of the Uniform Services 

CMCHS—Civilian-Militery Contingency 
Hospital System 

COE—Chief of Engineers 

CONUS—continental United States 

DA—Department of Army 

DOD— nt of Defense 

FAR—Fi 1 Acquisition Regulation 

FCA—Foreign Claims Act 

FCC—family child care 

FECA—Federal Employees Compensation 
Act 

FTCA—Federal Tort Claims Act 

GAO—Government Accounting Office 

GBL—Government bill of lading 

GSA—General Services Administration 

ITGBL— international through Government 
bill of lading 

JA—judge advocate 

JTR—Joint Travel Regulations 

MAAG—Military Assistance and Advisory 
Grou 

MACOM—major Army command 

MCA—Military Claims Act 

NATO—North Atlantic Treaty Organization 

NG—National Guard 

NGB—National Guard Bureau : 

NGCA—National Guard Claims Act 

NTS—nontemporary storage 

POV—privately owned vehicle 

PPGBL—personal property Government bill 
of lading 

RCP—replacement cost protection’ 

RIMP—risk management program 

RJA—tecovery judge advocate 

ROTC—Reserve Officer’s Training Corps 

SjA—staff judge advocate 

SOFA—Status of Forces Agreement 

SPCMCA—special court-martial convening 
authority 

TAJAG—The Assistant Judge Advocate 
General 

TDA—table of distribution and allowances 

TDY—temporary duty 

TGB Government bill of lading 

TjJAG—The Judge Advocate General 

UCMJ]—Uniform Code of Military Justice 

USAFAC—U.S. Army Finance and 
Accounting Center 

USAR—U.S. Army Reserve 

USARCS—U.S. Army Claims Service 

USAREUR—U.S. Army, Europe 

USARSO—U.S. Army South 

VA—Department of Veterans Affairs 

WESTCOM—U.S. Army Western Command 


Terms 
Affirmative Claims 


The Government's statutory right to 
recover money, property, or repayment in 
kind incurred as a result of property loss, 
damage, or destruction by any individual, 
partnership, association, or other legal entity. 
foreign or domestic, except an 
instrumentality of the United States. Also, 
the Government's statutory right to recover 
the reasonable medical costs expended for 
hospital, medical, surgical, or dental care and 
treatment (including prostheses and medical 
appliances) incurred under circumstances 
creating tort liability upon some third person. 


Civilian employee 


A person whose activities the Government 
has the right to direct and control, not only 
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as to the result to be accomplished but also 
as the means used. This includes, but is not 
limited to, full-time Federal civilian officers 
and employees. This term should be 
distinguished from “‘independent contractor” 
for whose actions the Government generally 
is not liable. The decision as to who’is a 
civilian employee is a Federal question 
determined under Federal, not under local 
law. 


Claim ; 

A demand for payment of a specified sum 
of money (other than the ordinary obligations 
incurred for services, supplies, or equipment) 
and, unless otherwise specified in this 
regulation, in writing and signed by the 
claimant or a properly designated 
representative. 


Claim file 
A file containing the report of the claims 
officer or other report of investigation, 


supporting documentations, and pertinent 
correspondence. 


Claim approval authority 


Except for claims under subpart G, I, and 
K and subject to any limitations found in 
specific provisions of this regulation, the 
authority to approve and pay a claim in the 
amount presented or in a lesser amount upon 
the execution of a settlement agreement by 
the claimant. Under subpart K the authority 
of a designated Government agent to 
adjudicate and pay a claim in a meritorious 
amount within the monetary limits 
prescribed in that subpart. A person with 
approval authority may not disapprove a 
claim in its entirety or to make a final offer 
subject to any limitations found in specific 
provisions of this regulation. 


Claim settlement authority 


The authority to approve a claim, deny a 
claim in its entirety, or make a final offer 
subject to any limitations found in specific 
provisions of this regulation. 


Claims attorney 


ADA or DOD civilian attorney assigned to 
a judge advocate or legal office who has been 
designated by the Commander, U.S. Army 
Claims Service. 


Claims judge advocate 


An officer of the Judge Advocate General’s 
Corp designated by a command or staff judge 


advocate to be in immediate charge of claims 
activities of the command. 


Claims officer 


A commissioned officer, warrant officer, or 
qualified civilian employee detailed by the 
commander of an installation or unit who is 
trained or experienced in the investigation of 
claims. 


Claimant 


An individual, partnership, association, 
corporation, country, state, territory, or other 
political subdivision of such country. It does 
not include the U.S. Government or any of 
its instrumentalities, except as prescribed by 
statute. Indian tribes are not proper party 
claimants but individual Indians can be 
claimants. 


Combat activities 


Activities resulting directly or indirectly 
from action by the enemy, or by the U.S. 
Armed Forces engaged in, or in immediate 
preparation for, impending armed conflict. 


Disaster 


A sudden and extraordinary calamity 
occasioned by activities of the Army, other 
than combat, resulting in extensive civilian 
property damage or personal injuries and 
creating a large number of potential claims. 


Federal agency 


A Federal agency includes executive 
departments and independent establishments 
of the United States and corporations acting 
as instrumentalities or agencies of the United 
States but does not include any contractor 
with the United States. 


Final offer 


An offer of payment by a settlement 
authority in full and final settlement of a 
claim which, if not accepted, constitutes a 
final action for purposes of filing suit under 
subpart D or filing an appeal under subpart 
C or F provided such offer is made in writing 
and meets the other requirements of a final 
action as set forth in this regulation. 


Government vehicle 


A vehicle owned or on loan to any agency 
of the U.S. Government, or privately owned 
and operated by a member or civilian 
employee of the Army in the scope of his or 
her office or employment with the U.S. 
Government, including vehicles being 
operated on joint operations of the U.S. 
Armed Forces. 


Medical claims judge advocate 


A judge advocate assigned to an Army | 
Medical Center, under an agreement between 
The Judge Advocate General and The 
Surgeon General, to perform the primary 
duty of investigating and processing medical 
malpractice claims. 


Medical claims investigator 


A senior legal specialist or qualified 
civilian assigned to assist a medical claims 
judge advocate on a full-time basis. A 
medical claims investigator is authorized to 
administer oaths under the provisions of 
Article 136(b}(7), Uniform Code of Military 
Justice, when performing his or her 
investigative duties. 


Medical malpractice claim 


A claim arising out of substandard or 
inadequate care of an Army patient. 


Military personnel 


Members of the Army on active duty for 
training or inactive duty training as defined 
in AR 310-25 and 10 U.S.C. 101(22), 101(23), 
and 101(30). This includes members of the 
District of Columbia Army National Guard 
while performing active duty or training 
under 32 U.S.C. 316, 502, 503, 504, or 505. 


Noncombat activities 


Authorized activities essentially military in 
nature, having little parallel in civilian 
pursuits, and which historically have been 
considered as furnishing a proper basis for 
payment of claims. Examples are practice 
firing of missiles and weapons, training and 
field exercises, and maneuvers which 
include the operation of aircraft and vehicles, 
use and occupancy of real estate, and 
movement of combat or other vehicles 
designed especially for military use. 
Activities excluded are those incident to 
combat, whether in time of war or not, and 
use of military personnel and civilian 
employees in connection with civil 
disturbances: 


Personal property 

Property consisting solely of corporeal 
personal property, that is, tangible things. 
Kenneth L. Denton, 
Army Federal Register Liaison Officer. 
[FR Doc. 94-—29167 Filed 12-—9-94; 8:45 am] 
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' DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
[Docket No. 930-0403) 


‘Supplements to New Drug 
Applications, Abbreviated New Drug 
Applications, or Abbreviated Antibiotic 
Applications for Nonsterile Drug 
Products; Draft Guideline 


AGENCY: Food and DRg Administration, 
HHS. 


* ‘ACTION: Notice. 


. before the 





SUMMARY: The Food and Drug 
Administration (FDA) is publishing a 


draft guideline entitled ‘‘Draft Guideline . 


on Supplements to NDA’s, ANDA’s, or 
AADA’s for Nonsterile Drug Products.”’. 
. This draft guideline is intended to help 
distinguish between manufacturing — 
changes that soquine prior approval 
through a supplement to an approved . 
new drug application (NDA), 
abbreviated new drug application 
(ANDA), or abbreviated antibiotic 
application (AADA), manufacturing 
changes that require a supplement but 
that may. be-made prior to-approval of 
the supplement, and those 
manufacturing changes that need:only 
to be described in an annual report. The 
draft guideline covers certain changes in 
the method of manufacture that involve 
equipment changes, reprocessing of 
drug products that fail to meet 
specifications, and changes made to the 
physical facility. The draft guideline 
also advises manufacturers.of their 
statutory obligation to comply with the 
current good manufacturing practice 
regulations regardless of whether or not 
they submit a supplement to an 
application. 
DATES: Written comments by March 14, 
1995. 
ADDRESSES: Submit written comments 
on the draft guideline to the Dockets 
Management Branch (HFA-305), Food 
and Drug Administration, rm. 1-23, 
12420 Parklawn Dr., Rockville, MD’ 
20857. 
FOR FURTHER INFORMATION CONTACT: 
Walter A. Brown, Center for Drug 
Evaluation and Research (HFD-323), 
Food and Drug Administration, 7500 
Standish Pl., Rockville, MD 20855, 301-— 
594-1089. 
SUPPLEMENTARY INFORMATION: FDA 
regulations, in § 314.70 (21 CFR 314.70), 
require applicants to notify FDA about 
each change in condition established in 
an approved NDA, ANDA, or AADA. 
Applicants notify FDA of such changes 
through a. supplemental application 
and, depending on the type of change, 


may or may.not need FDA approval . — 
may be implemented 
(see §-314.70(b) and (c)). Examples of 
changes toa drug product that require 
prior FDA approval include: (1) Adding 


--or deleting an ingredient or otherwise 


changing the composition of the drug 
product;:(2) relaxing the limits for a 
specification; (3) establishing a new 
regulatory analytical method or deleting 


’ a specification or regulatory analytical 


method; (4) changing the method of 
manufacturing of the drug product, 


. including changing or relaxing an in- 
' process control; (5) using a different 


facility or establishment; and (6) 
establishing a new procedure for 
reprocessing a batch of the drug product 
that fails to meet specifications (see 
§ 314.70(b)(2)). Examples of changes to 
a drug product that may be made before 
FDA approval of a supplemental 
application include adding a new 
specification or test method or changing 
the methods, facilities, or controls to 
provide increased assurance that the 
drug will have the characteristics of 
identity, strength, quality, and purity 
which it purports or is represented to 
possess (see §314.70(c)(1)). 

‘The regulations also permit applicants 
to make some changes, including, but 


- not limited to, changes.to comply with 


an official compendium or an editorial 
or minor change in labeling, without 
submitting a supplemental application; 
instead, these changes are described in 
an annual report (see § 314.70(d)). 

FDA has prepared the draft guideline 
to help distinguish between some 
manufacturing changes that require 
prior approval through a supplement to 
an approved NDA, ANDA, or AADA, 
some changes that require a supplement 
but that may be made prior to approval 
of the supplement, and some changes 
that ordinarily may be described only in 
an annual report. The guideline covers 
changes in the method of manufacture 
that involve certain equipment changes, 
reprocessing of drug products, and 
certain changes made to the physical 
facility. For example, the draft guideline 
explains that changing to equipment of 
different design or operating principles 
from previously utilized equipment 
would require prior FDA approval, but 
changing to equipment of the same 
design and operating principles from 
the same or a different manufacturer - 
could be described in the annual report. 

FDA is making this draft guideline 
available for public comment before 
issuing a final guideline. If, following 
receipt of comments, the agency 
concludes that a guideline will assist 
firms in complying with the supplement 
regulations at § 314.70, FDA will 
prepare.a final guideline and will 


announce its availability i in the Federal 
Register. 

A person.may follow the guideline or 
may choose to use alternative 
procedures even theugh they are not 
provided for in the guideline. If a person 
chooses to use alternative procedures, 
that person may wish to discuss the 
matter further with the agency to — 
prevent an expenditure of money and 
effort on activities that FDA may later™ - 
determine to be unacceptable. - 

Guidelines are generally issued under 
§ 10.90(b) (21 CFR 10.90(b)), which 
provides for the use of guidelines to 
establish procedures or standards of © 
general applicability that are not legal © 
requirements but that are acceptable to 
FDA. The agency is now in the process 
of revising § 10.90(b). Therefore, this 
draft guideline is not being issued under 
the authority of § 10.90(b); and it does 
not create or confer any rights, 
privileges, obligations, or benefits for or 
on any person, nor does it operate to | 
bind FDA in any way. 

Interested persons may, on or befure 
March 14, 1995, submit to the Dockets 
Management Branch (address above) 
written comments on the draft 
guideline. Two copies of any comments 
are to be submitted, exceptthat' =‘ 
individuals may submit one copy. 
Comments are to be identified with the 
docket number found in brackets in the 
heading of this document. The draft 
guideline and received comments may 
be seen in the office above between 9 
a.m. and 4 p.m., Monday through 
Friday. 

The text of the draft guideline follows: 


Draft Guideline on Supplements to NDA’s, 
ANDA’s, or AADA’s for Nonsterile Drug 
Products 


I. Purpose 


This guideline informs interested persons 
of certain practices and procedures for 
notifying the Food and Drug Administration 
(FDA) of changes in approved applications 
for nonsterile drug products. The information 
may be useful to persons seeking to comply 
with certain regulations on supplements and 
other changes to an approved application 
(§ 314.70 (21 CFR 314.70)). 


II. Introduction 


Guidelines are generally issued under 21 
CFR 10.90, and, as such, state principles and 
practices of general applicability that are-not 
legal requirements but are acceptable to FDA. 
However, FDA is now in the process of 
revising § 10,90(b). This guideline is not, 
therefore, being-issued under the authority of 
§ 10.90(b), and it does not create or confer 
any rights, privileges, obligations, or benefits 
for or on any person, nor does it bind FDA 
in any way. 

The agency advises that this guideline 
represents its-current position on the 
requirements for filing supplements to 
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applications set forth at § 314.70. If a person 
chooses to depart from the practices and 
procedures set forth in:this guideline, that 
person may wish to discuss the matter _ 
further with FDA to prevent an expenditure 
of money and effort on activities that FDA 
‘may later determine to be unacceptable. 

This guideline may be amended from time 
to time if FDA determines that an 
amendment would be useful based_on its 
experience in using this guideline, through 
its regulatory efforts, and through comments 
submitted by interested persons. 


Il. Background 


Applicants with an approved application 
must notify FDA about-each change in.an 
approved application that is beyond any, 
variation already provided for in that 
application (see § 314.70). The purpose of 
this guideline i is to help clarify the provisions 
of § 314.70 in order to distinguish between 
those manufacturing changes that need to be 
submitted as a preapproval supplement {i.e., 
a supplement that requires FDA approval 
before the change is made) to the approved 
new drug application (NDA), abbreviated 
new drug application (ANDA), or abbreviated 
antibiotic application (AADA), those that 
require a supplement but that may be made 
prior to approval of the supplement, and 
those that only need to be described in the 
anniaal report. 

The applicant may wish to consider this 
guideline when deciding whether to.submit 
a preapproval supplement, a supplement for 
a change that may be implemented prior to 
approval of the supplement, or an annual 
report for the following changes that may 
affect the manufacture of nonsterile drug 
products: 

1. A change in the equipment that affects 

the method of manufacture, 

2. A change in reprocessing a batch that 

fails to meet specifications, or 

3. The use of different facilities. 

Regardless of whether a supplement or an 
annual report is filed, the manufacturer in 
making such changes must conform to the 
current good manufacturing practice (CGMP) 
requirements of the Federal Food, Drug, and 
‘Cosmetic Act (21 U.S.C. 351(a)(2)(B))} 
regulations (21.CFR parts 210 and 211). 
Therefore, changes affecting the method of 
manufacture, such as: changed equipment, 
new reprocessing procedures, or the use of 
different facilities, require validation under 
the:CGMP regulations before the drug 
product may. be shipped. 


IV. Guidance 


A. Changes in Methods of Minufactiin That 
Involve Changes of Equipment 
(§ 314.70(b)(2}(v)). 


1. Changes That Require Filing a Preapproval 
Supplement. 

(i) Changing to equipment of different 
design or operating principles from 
previously utilized equipment (e.g., 
changing froma V blender to a ribbon 
blender). 

(ii) Changing to equipment that changes 
the basic methodology of manufacturing 
(e.g., changing from a tray dryer to a 
- fluid bed dryer or.spray. dryer). . 

2. Changes That Ordinarily May be Described 
Only in the Annual Report 


(i) Changing to equipment of the:same . 
design and operating principles from the 
same or a different manufacturer. 

(ii) Changing to the same equipment with 
a different capacity; however, the 
capacity should not exceed 10 times the 
test batch size. (See Office of Generic 
Drugs Policy and Procedure Guide #22— 
90 (revised), dated: September 13, 1990, 
on scale-up batch size production 
requirements for nonantibiotic, solid, 
oral dosage form drug products.) 

Usually changes in volume require a 
change and validation of parameters 
such as mixing time and speed. Such 
validation studies should reflect no 
change in product formulation or 
quantitative composition. The applicant 
should also perform comparative 
multiple-point dissolution profiles for 
solid oral dosage forms as part of the 
validation. 


B. Reprocessing of Drug Products That Fail 
to Meet Specifications (§.314.70(b}(2)(x)). 


1. Changes that Require Filing a Preapproval 
Supplement; Establishing New Procedures 
for Reprocessing of Drug Products That Fail 
to Meet Specifications. 

(i) Applicants should submit proposed, 
detailed reprocessing procedures when 
requesting authorization to reprocess. 
Applicants may propose such 
procedures as part of their original 
applications or they may submit them as 
preapproval supplements. 

ii) Reprocessing procedures submitted 
with the original application normally 
cover only procedures which can be 
anticipated reasonably, are not 
materially influenced by the type of drug 
involved {i.e., there is no definite or 
potential effect on the manufacturing 
process or performance characteristics of 
the drug), and are ones with which the 
applicant has experience. Preapproval 
supplement submissions may also cover 
such procedures, but are more likely to 

‘ cover a deficiency where the type of drug 
may have a material influence, and the 
reprocessing may be product specific or 
specific to the problem causing the need 
for the reprocessing. (See Office of 
Generic Drugs Policy and Procedure 
Guide #23-90, dated August 9, 1990.) 

(A) Reprocessing procedures submitted in 
an original application should be 
accompanied by supporting data. 

(B) The applicant may choose to submit the 

_Teprocessing information after approval 
of the NDA, ANDA, or AADA; however, 
the supplement regulations require that 
the reprocessing procedures and the 
supporting data be approved by FDA 
prior to release for shipment of products 
made with the new procedure. 

(C) Examples of supporting data needed for 

. Teprocessing procedures may include, 
but are not limited to: 

(1) A copy of the full investigative report 
pertaining to the out-of-specification 
result including all corrective actions. 

(2) Full analytical data and results 
regarding the reprocessed material. 

(3) A.3-month accelerated stability study, 
including multipoint dissolution: =~ 
profiles, conducted before.the drug: «: 


product is released into commerce; with 

“commitment to conduct long-term : 
studies and submit the pisulting data to 
FDA. 

(4) Data previously generated for similar 
products, such as data to allow 
adjustment for appearance and physical 
parameters for other tablets or capsules. 

(iii) Applicants may reprocess a drug 

product using a procedure approved in 
an NDA, ANDA, or AADA, but the 
CGMP regulations require that the 
resulting product not be shipped until 
there is validation of the specific 
reprocessing procedures for that drug © 
product. 

2. Changes That Ordinarily May be Described 
Only in the Annual Report. 

The repetition of-one step a single time per 
batch in the approved‘sequence of the 
manufacturing process does not require a 
supplemental application and may be 
described in the next annual report. For 
example, where in-process material does not 
meet specifications, a firm could repeat the 
pertinent step, such as the filtering, drying, 
milling, or blending procedure. Such 
reprocessing must be done in conformance 
with the CGMP regulations. 

FDA notes the following limitations and 
caveats regarding the repetition of one 
step of the manufacturing process. 

(i) The repeated step should be done 
within the manufacturing parameters 
and the variations provided for in the 
approved formulation. 

(ii) The output should conform to 
established specifications based on in- 
process testing. 

(iii) The repetition of one step should be 
a random and infrequent event: If a 
‘manufacturer finds that.a step must be 
consistently repeated to meet 
specifications, this constitutes a. change 
in the manufacturing process and 
requires a preapproval supplement. 

C. Changes Made to the Physical Facility 
(§ 314.70(b)(1)(v), (b)(2)(vi), and (c}(3)). 
1. Changes That Require Filing a Preapproval 


. Supplement (§ 314.70(b)(1)(v) and (b)(2)(vi)). 


(i) A preapproval supplement must be filed 
for changes regarding the use of a 
different, separate facility or 
establishment to manufacture the drug 
substance, where: 

(A) “[T]he manufacturing process in the 
new facility or establishment differs 
materially from that in the former facility 
or establishment” (§ 314.70(b)(1)(v}(a)), 


or 

(B) “[T]he new facility or establishment 
has not received a satisfactory * * * 
CGMP inspection within the previous 2 
years covering that manufacturing 
process” (§ 314.70(b)(1}(v)(b)). 

(ii) Use of a different, separate facility or 
establishment for the manufacture of the 
drug product (§ 314.70(b)(2)(vi)). 

(iii) The addition to, or relocation of 
structures within, any portion of the 

~ existing facility or establishment used to 
manufacture a drug product or drug 

. substance that’results-in a materially 
different. manufacturing: process. ~ 
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2. Changes That Require Filing a 
Supplement, but Which May be Made Before 
Receiving FDA Approval (§ 314.70(c}{3)). 
The manufacturer must file a supplement - 
for the use of a different, separate facility or 
establishment to manufacture the drug 
substance. However, that change may be 
implemented prior to FDA approval where: 
(i) “(T]he manufacturing process in the 
new facility or establishment does not 
differ materially from that in the former 
facility or establishment” 
(§ 314.70{c){3)}, and 
(ii) The new facility or establishment has 
received a satisfactory CGMP inspection 
covering the manufacturing process 
within the previous 2 years. 
3. Changes That Ordinarily May be Described 
Only in the Annual Report (§ 314.70{d)). 
The following changes are examples of 
those that generally do not adversely 


affeet product processing or plant utility 
systems, do not usually require prior 
notice to FDA, are ly not 
considered to create ‘different facility or 
establishment’’ and therefore may be 
described in the next annual report. 

(i) Relocating precessing areas or structures 
within, or through addition to, any 
portion of the existing facility or 
establishment used to manufacture the 
drug product or drug substance where: 

(A) The manufacturing process in the 
changed facility or establishment does 
not differ materially from that in the 
former facility or establishment, and 

(B) The changed facility or establishment 
has received a satisfactory CGMP 
inspection within the previous 2 years 
covering the manufacturing ess 
related to the portion of the facility that 
was changed. 


{ii} Relocating equipment within the 
approved facility or establishment. 

(iii) Relocating nonprocessing rooms or 
areas within the approved facility or 
establishment. 

(iv) Adding new interior partitions or walls 
to increase control over the environment. 
For example, the separation of 
processing areas to prevent cross- 
contamination. 

(v) Replacing or adding new surfaces to 
enhance cleaning. 

(vi) Replacing or adding improved lighting. 

Dated: November 23, 1994. 

William K. Hubbard, 

Interim Deputy Commissioner for Policy. 
{FR Doc. 94-30405 Filed 12-9—94; 8:45 am} 
BILLING CODE 4160-01-F 
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DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 


Solicitation of Proposals for Big Game 
Guide-Outfitter on National Wildlife 
Refuges in Alaska 


AGENCY: Fish and Wildlife Service, 
Interior. 


ACTION: Notice of solicitation. 





SuMMARY: The U.S. Fish and Wildlife 
Service (Service) is soliciting proposals 
from State of Alaska registered guide- 
outfitters to conduct commercial big 
game guiding services on eight national 
wildlife refuges in Alaska. 


DATES: Proposals must be mailed and 
postmarked by January 13, 1995, or 
hand-delivered by 4:30 p.m., Alaska 
standard time, to the refuges listed 
under the heading ADDRESSES below. 


ADDRESSES: Refuges and their respective 
use area receiving proposals for big. 
game guiding-outfitting services are as 
follows: 


Alaska Peninsula National Wildlife 
Refuge—Area AKP02—2355 
Kachemak Bay Dr., Suite 101, Homer, 
AK 99603-8021; Telephone (907) 
235-6546; 


’ Innoko National Wildlife Refuge—Area 


INNO3—Box 69, McGrath, AK 99627; 
Telephone (907} 524-3251; 

Izembek National Wildlife Refuge— 
Areas IZM01 and. IZM03—Box 127, 
Cold Bay, AK 99571; Telephone (907) 
532-2445; 

Kenai National Wildlife Refuge—Area 
KENO3—PO Box 2139, Ski Hill Road, 
Soldotna, AK 99699-2139; Telephone 
(907) 262-7021; 5 

Koyukuk National Wildlife Refuge— 
Areas KOY01 and KOY02—PO Box 
287, Galena, AK 99741; Telephone 
(907) 656-1231; : ° 

Nowitna National Wildlife Refuge— 
Areas NOW01, NOW02, and 
NOW03—PO Box 287, Galena, AK 
99741; Telephone (907) 656—1231; 

Tetlin National Wildlife Refuge—Area 
TETO3—PO Box 779, Tok, AK 99780; 
Telephone (907) 883-5312; 

Yukon Delta National Wildlife Refuge— 
Area YKD02—PO Box 346, Bethel, AK 
99576; Telephone (907) 543-3151. 

FOR FURTHER INFORMATION CONTACT: 

Daryle R. Lons, U.S. Fish and Wildlife 

Service, 1011 East Tudor Road, 

Anchorage, Alaska 99503; Telephone 

(907) 786-3354. 5 

SUPPLEMENTARY INFORMATION: The _ 

Service is soliciting proposals from 

State of Alaska registered guide- 

outfitters to conduct commercial big 


game guiding within 12 use areas of 8 
national wildlife refuges. Proposals are 
being accepted by the following national 
wildlife refuges: Alaska Peninsula 
National Wildlife Refuge, Use Area 
AKP02; Innoko National Wildlife 
Refuge, Use Area INNO3; Izembek 
National Wildlife Refuge, Use Areas 
IZM01 and IZMO03; Kenai National 
Wildlife Refuge, Use Area KEN03; 
Koyukuk National Wildlife Refuge, Use 
Areas KOY01 and KOY02; Nowitna 
National Wildlife Refuge, Use Areas 
NOW01, NOW02, and NOW03; Tetlin 
National Wildlife Refuge, Use Area 
TETO3; and Yukon Delta National 
Wildlife Refuge, Use Area YKD02. 

These offerings are for use areas 
which were not awarded during 
previous solicitations or have become 
vacant after being previously awarded. 
The authorized use period of these 
permits will be July 1, 1995 through 
June 30, 1998. Copies of the solicitation 
request can be obtained by writing to 
the contact person identified under the 
heading FOR FURTHER INFORMATION 
CONTACT above. 

Dated: November 29, 1994. 
Mollie H. Beattie, 
Director, U.S. Fish and Wildlife Service. 
[FR Dec. 94-30469 Filed 12-9-94; 8:45 am] 
BILLING CODE 4310-65-P 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


Office of the Assistant Secretary for 
Housing—Federal Housing 
Commissioner | 


24 CFR Part 3282 


[Docket No. R-94—1760; FR-3788-4-01] 


interpretative Bulletin for : 
Manufactured Home Procedural and 
Enforcement Regulations 


AGENCY: Office of the Assistant — 
Secretary for Housing—Federal Housing 
Commissioner, HUD. 


ACTION: Notice of Interpretative Bulletin. 





SUMMARY: HUD has issued regulations 
implementing the National 
Manufactured Housing Construction 
and Safety Standards Act of 1974 and 
providing for consumer complaint 
handling and remedial actions. The 
regulations require that when a . 
manufacturer receives information that 
may indicate the existence of a problem 
in a manufactured home for which the 
manufacturer is responsible for 
providing notification, the manufacturer 
must conduct investigations and 
inspections to determine whether it 
must notify consumers and dealers and, 
possibly, correct affected homes. Some 
manufacturers are not adequately 
carrying out their responsibilities under 
the regulations. Accordingly, the 
Department finds it necessary to 
reiterate, through this Interpretative 
Bulletin, its policy with regard to the 
regulations. 


DATES: Date of issuance: October 31, 
1994. 


FOR FURTHER INFORMATION CONTACT: 
Stuart Margulies, Chief, State and 
Consumer Liaison Branch, Office of 
Manufactured Housing and Regulatory 
Functions, Department of Housing and 
Urban Development, 451 Seventh Street, 
SW., ATTN: Mailroom B-133, 
Washington, DC 20410-8000. 
Telephones: (voice) (202) 755-7430; 
(TDD) (202) 708—4594. (These are not 
toll-free numbers.) 


SUPPLEMENTARY INFORMATION: 
Accordingly, the following 
Interpretative Bulletin, which includes 
the Secretary’s determination that it 
should not be subject to notice-and- 
comment rulemaking, has been issued 
by the Department: 


_ is further 


Interpretative Bulletin to the 
Regulations 


Manufactured Home Procedural and 
Enforcement Regulations 24 CFR Part 
3282 


Interpretative Bulletin I-1-94 


The U.S. Department of Housing and 
Urban Development has issued 


regulations implementing the National .. 


Manufactured Housing Construction 
and Safety Standards Act of 1974, 42 
U.S.C. 5401 et seq. The Manufactured 
Home Procedural and Enforcement 
Regulations (“Regulations”), in part, 
provide for consumer complaint 


handling and remedial actions. 24 CFR 


part 3282, subpart I. 

Section 3282.404(b) of the regulations 
(24 CFR 3282.404(b)) provides that 
whenever the manufacturer receives 
from any source information that may 
indicate the existence of a problem in a 
manufactured home for which the 
manufacturer is responsible for 
providing notification under 
§ 3282.404(a), the manufacturer is 
required, as soon as possible, but not 
later than 20 days after receipt of the 
information, to carry out any necessary 
investigations and inspections to 
determine whether the manufacturer is 
responsible for providing notification 
under § 3282.404(a). The manufacturer 
required to maintain complete 
records of all such information and 
determinations in a form that will allow 
the Secretary, the Secretary’s Agent or a 
State Administrative Agency (“SAA”) 
readily to discern who made the 
determination with respect to a 
particular piece of information, what the 
determination was, and the basis for the 
determination. Such records are 
required to be kept for a minimum of 
five years from the date the 
manufacturer received the information. 

Section 3282.404(a) of the Regulations 
(24 CFR 3282.404(a)) requires 
notification of consumers and dealers 
when the manufacturer has information 
that a Defect exists or may exist in a 
class of manufactured homes produced 
by the manufacturer. Notification of 
consumers and dealers is also required 
with respect to all manufactured homes 
produced by the manufacturer in which 
there exists or may exist an Imminent 
Safety Hazard or Serious Defect. In the 
case of Imminent Safety Hazards and 
Serious Defects, correction of the 
affected homes is also required under 24 
CFR 3282.406. 

The Department's policy with regard 
to § 3282.404 of the Regulations has 
been consistent since the inception of 
the manufactured housing program and 
has been espoused at SAA and Primary 


Inspection Agency (“PIA”) workshops 
and in materials distributed to SAAs, 
PIAs, and manufacturers at those 
workshops. Notwithstanding, it has 
come to the Department’s attention that 
some manufacturers are not making the 
required determinations for each 
problem or maintaining complete 
records of the determinations if they are 
being made. In some cases, ' 
manufacturers are making one 


‘ determination for an unrelated group of 


problems in a home. Therefore, the 
Department finds it necessary, in light 
of this apparent noncompliance, to 
reiterate the policy. 

Accordingly, the Department of 
Housing and Urban Development 
interprets 24 CFR 3282.404(b) as 
follows: 

Whenever the manufacturer receives 
from any source (including, but not 
limited to: Home purchasers or owners, 
dealers, PIAs, SAAs, component 
suppliers and the manufacturer’s own 


-employees) information that may 


indicate the existence of a 
Noncompliance, Defect, Serious Defect 
or Imminent Safety Hazard in a 
manufactured home, the manufacturer 
shall; as soon as possible, but not later 
than 20 days after receipt of the 
information, carry out any necessary 
investigations and inspections to 
determine whether the manufacturer is 
responsible for providing notification 
under 24 CFR 3282.404{a). 

If, on its face, the information clearly 
indicates the problem is a 
Noncompliance, the manufacturer shall 
make the determination that notification 
is not required and need not do 
anything further unless required, by the 
Secretary or an SAA, to notify 
consumers and dealers pursuant to 24 
CFR 3282.407. However, the 
manufacturer must keep complete 
records of such information, the 
determination, and the basis for that 
determination. 

If, however, the information indicates 
that the problem in the manufactured 
home is or may be a Defect, Serious 
Defect or Imminent Safety Hazard, the 
manufacturer shall carry out necessary 
investigations and inspections to 
determine the extent and seriousness of 
the problem. The manufacturer shall 
then make a determination whether 
notification (and correction) is required. 

In some cases, what the problem is — 
will not be apparent from the face of the 
information. For example, a consumer 
complaint about a crack in the 
wallboard may, at first glance, appear to 
be a nonstandard cosmetic item. 
However, upon further investigation, it 
may become apparent that the crack is 
a symptom of a structural problem. 
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Such.a structural problem may be a 
Serious Defect resulting from an 
improper design and may have been 
incorporated into numereus homes. 
Therefore, the manufacturer must 
thoroughly investigate and consider all 
the information it receives or already 
has in its possession and must obtain . 
any additional information necessary to 
make the determination. In making the 
class determination, the manufacturer 
must review relevant information to 
determine whether it has produced 
other homes that have or may have the 
same problem (for example: prior 
consumer complaints, PIA inspection 
records, information from suppliers, 
‘information from dealers, designs, 
quality control records, etc.). In 
determining what records of other 
homes should be reviewed to look for 
similar problems, the manufacturer may 
need to pay close attention to homes 
with similar characteristics to the home 
known to have the problem (for 
example: similar models, homes with 
similar options or construction, homes 
containing components similar to the 
subject home, etc.). 

If it is questionable whether a 
particular home definitely is in or not in 
a class of affected homes, the 
manufacturer should presume that the 
home is affected and treat it as part of 
the class. Moreover, even if a home has 

~ been corrected by a third party, the 
manufacturer is still responsible for 
conducting the necessary investigations 


and making the necessary 
determinations. Under 24 CFR 
3282.366(b), the Production Inspection 
Primary Inspection Agency (IPIA) is 
responsible for reviewing a 
determination with regard to a class of 
potentially affected homes including the 
determination of whether or not a class 
exists. In addition, both IPIAs and 
Design Approval Primary Inspection 
Agencies are responsible for assisting 
the Secretary or an SAA in identifying 
the class of manufactured homes. 

The manufacturer shall maintain 
complete records of all such information 
and determinations in a form that will 
allow the Secretary, the Secretary's 


. agent, or an SAA readily to discern who 


made the determination with respect to 
a particular piece of information, what 
the determination was, and the full 
basis for the determination (not merely 
a conclusion). Such basis must include 
a description of and the findings from _ 
the investigations and inspections the 
manufacturer carried out to determine 
whether notification (and correction) is 
required and whether the Defect, 
Serious Defect, or Imminent Safety 
Hazard is or may be in a class of homes. 
Often, this will require that the 
manufacturer determine the source of 
the problem. Such records must be kept 
for a minimum of five years from the 
date the manufacturer received the 
information. 

Failure to comply with the 
requirements of Subpart I of the 


Regulations and this Interpretative 


* Bulletin may subject the manufacturer 


to civil and criminal penalties under 42 
U.S.C. 5410, and a possible action for 
injunctive relief under 42 U.S.C. 5411. 
Similar actions may be brought by SAAs 
under their State statutory authorities. 


This Interpretative Bulletin is issued 
pursuant to 24 CFR 3282.113. The 
Secretary has received requests from 
State officials urging immediate action 
on this matter, because of the difficulty 
they are finding in monitoring the 
manufacturers’ compliance with the 
Regulations and ultimately protecting 
the public. In addition and as noted 
above, this Interpretative Bulletin does 
not denote any change in policy held by — 
the Department. Therefore, due to the 
need for expeditious resolution of these 
issues and the fact that this is not a 
change in the position or policy of the 
Department, the Secretary deems it not 
to be in the public interest to issue the 
interpretation for public comment in the 
Federal Register or otherwise to treat 
this Interpretative Bulletin as 
rulemaking. 


Authority: 42 U.S.C. 5403 and 3535(d). 
Dated: October 31, 1994. 
Nicolas P. Retsinas, 


Assistant Secretary for Housing—Federal 
Housing Commissioner. _ 

{FR Doc. 94—30420 Filed 12—9-94; 8:45 am] 
BILLING CODE 4210-27-P 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


Office of the Assistant Secretary for 
Fair Housing and Equal Opportunity 


24 CFR Part 100 
[Docket No. R-94—-1706; FR-3502-N-05] 
RIN 2529-AA66 


Housing for Oider Persons—Defining 
Significant Facilities and Services— 
Notice of Withdrawal of Proposed Rule 


AGENCY: Office of the Secretary and 
Office of the Assistant Secretary for Fair 
Housing and Equal Opportunity, HUD. 
ACTION: Notice of withdrawal - 
proposed rule. 


SUMMARY: This notice announces the 
intent of the Department of Housing and 
Urban Development not to proceed to 
final rulemaking on the July 7, 1994 
proposed rule that would have amended 
24 CFR part 100 to implement section 
919 of the Housing and Community 
Development Act of 1992. Section 919 
requires the Secretary of HUD to issue 
“rules defining what are ‘significant 
facilities and services especially 
designed to meet the physical or social 
needs of older persons’ required under 
section 807(b)(2) of the Fair Housing Act 
to meet the definition of the term 
‘housing for older persons’ in such 
section.” The Department intends to 
issue a second proposed rule concerning 
implementation of section 919. 

DATES: This withdrawal is made on 
December 12, 1994. 

FOR FURTHER INFORMATION CONTACT: Sara 
Pratt, Director, Office of Investigations, 
Office of Fair Housing and Equal 
Opportunity, room 5204, U.S. 
Department of Housing and Urban 
Development, 451 Seventh Street SW., 
Washington, DC 20410-0500, telephone 
(202) 708-0836 (not a toll-free number). 
The toll-free TDD number is: 1-800 
877-9275. 


SUPPLEMENTARY INFORMATION: 
I. Background 


The Fair Housing Act (Title VIII of the 
Civil Right Act of 1968, as amended by 
the Fair Housing Amendments Act of 





1988, 42 U.S.C. 3601-19) exempts 
‘housing for older persons” from the 
prohibitions against discrimination 
because of familial status. The purpose 
of the prohibition against discrimination 
on the basis of familial status and the 
“housing for older persons” exemption 
is to protect families with children from 
discrimination in housing without 
unfairly limiting housing choices for 
elderly persons (see 134 Cong. Rec. S 
19722 (Aug. 1, 1988) statement of 
Senator Karnes). 

On January 23, 1989 (54 FR 3232), 
HUD published a final rule 
implementing the Fair Housing Act. 
This rule included regulations 
governing housing for older persons. 
The “housing for older persons” - 
regulations implement, other 
things, section 807(b)(2)(C) of the Fair 
Housing Act, which exempts housing 
intended and operated for occupancy by 
at least one person 55 years of age or 
older per unit that satisfies certain 
criteria. These regulations are codified 
in 24 CFR part 100, subpart E. 

The Congress mandated that, in 
determining whether housing qualifies 
as housing for persons 55 years of age 
or older, the Secretary develop 

regulations which require at least the 
following factors: | 

(1) The existence of significant 
facilities and services specifically 
designed to meet the physical or social 
needs of older persons, or if the 
provision of such facilities is not 
practicable, that such housing is 
necessary to provide important housing 

unities for older persons; and 
2) That at least 80 percent of the 
units are occupied by at least one 
person 55 years of age or older per unit; 


an 

(3) The publication of, and adherence 
to, policies and procedures which 
demonstrate an intent by the owner or 
manager to provide housing for persons 
55 years of age or older. 

Section 919 of the Housing and 
Community Development Act of 1992 - 
(Pub. L. 102-550, approved October 28, 
1992 (the 1992 Act)), requires the 
Secretary of HUD to issue rules further 
defining what are “significant facilities 
and services especially designed to meet 
the physical or social needs of older 


persons” required under section 
807(b)(2) of the Fair Housing Act to 
meet the definition of the term “housing 
for older persons.” On July 7, 1994 (59 
FR 34902), the Department published a 
proposed rule that would define the 
significant facilities and services 
requirements governing ‘55 or over 
housing,” as required by section $19. 
The July 7, 1994 proposed rule provided 
for a public comment period that 
extended through November 30, 1994. 
In addition to the July 7, 1994 proposed 
rule, the Department held five public 
meetings on the proposed rule across 
the country. The meetings took place in 
Fontana, CA; Tampa, FL; Phoenix, AZ; 
Washington, DC; and Spokane, WA. 


Based on the written comments 
received on the proposed rule, and the 
comments received at the five public 
meetings, the Department intends to 
propose significant changes to the July 
7, 1994 proposed rule. As a result of the 
significant changes to the July 7, 1994 
proposed rule, the Department intends 
to issue a second proposed rule, and not 
proceed to final rulemaking on the July 


_ 7, 1994 proposed rule. 


On the basis of the public comments 
received on the July 7, 1994 proposed 
rule, the proposals to be made in the 
second proposed rule include: (1) 
Providing for a simple self-certification 
process so that a senior community can 
feel secure that it is a senior community; 
(2) clarifying that expensive facilities 
and services such as medical facilities 
and congregate dining are not required; 
and (3) providing greater weight to 
services provided by the residents and 
homeowners themselves, and 
recognizing that sense of community 
and self-help that is an essential part of 
senior citizen living. The second 
proposed rule, which is anticipated to 
be issued in the first quarter of calendar 
year 1995, will address these issues in 
greater detail, and solicit public 
comment. 


- Dated: December 6, 1994. 
Roberta Achtenberg, 
Assistant Secretary for Fair Housing and 


‘Equal Opportunity. 


{FR Doc. 94~30457 Filed 12—9-94; 8:45 am] 
BILLING CODE 4210-28-P 
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Title 3— 


The President 


Proclamation 6761 of December 8, 1994 


Human Rights Day, Bill of Rights Day, and Human Righ 
Week, 1994 . : 


By the President of the United States of America 


A Proclamation 


Every generation is blessed with its own moral leaders and visionaries. 
Through the years, America has been graced by the wisdom and guidance 
of Thomas Jefferson, Abraham Lincoln, Woodrow Wilson. Many of us aspire 
to live the teachings of Martin Luther King, Jr. The youth of today might 
find strength in the courage of Vaclav Havel or Nelson Mandela. Regardless 
of the visionary, regardless of the generation, the content of the vision 
endures: a commitment to freedom, an expectation of justice, and a belief 
in the infinite value of humanity. 


From a jail cell in Birmingham, Alabama, Dr. King penned some of the 
most eloquent words of the United States civil rights movement: ‘Any 
law that uplifts human personality is just. Any law that degrades human 
personality is unjust.” Even in a place of absolute confinement, King recog- 
nized that discrimination, ignorance, and intolerance are far more imprison- 
ing barriers than any common construction of steel and barbed wire. And 
true freedom demands more than beating down prison walls. Equality only 
comes by striking at injustice with reason and the power of the law. 


Our Bill of Rights and the United Nations Universal Declaration of Human 
Rights are powerful statements indeed. They have moved humankind closer 
to realizing a society of ‘‘just”” laws—a society that upholds what we believe 
is righteous and affirms what we know is right. 


Yet in celebrating the freedoms that are ours as beneficiaries of democracy, 
we are no less bound to those who remain prisoners of prejudice, poverty, 
and violence. In this Nation and in countries around the world, it is unfortu- 
nate that much of Dr. King’s work remains undone. Today, we rededicate 
ourselves to Dr. King’s dream, to joining President Mandela as he works 
to renew South Africa, to standing with President Havel as he promotes 
prosperity in the Czech Republic—to championing the cause of human dig- 
nity for people everywhere on Earth. Freedom is the ability to reach out 
and the responsibility to help build. With the wind of justice at our backs, 
freedom is the strength to lift all humanity to higher ground. 


NOW, THEREFORE, I, WILLIAM J. CLINTON, President of the United States 
of America, by virtue of the authority vested in me by the Constitution 
and laws of the United States, do hereby proclaim December 10, 1994, 
as ‘Human Rights Day,” December 15, 1994, as “Bill of Rights Day,” and 
the week beginning December 10, 1994, as “Human Rights Week.” I call 
upon all of the people of the United States to mark these dbservances 
with appropriate programs, ceremonies, and activities. 
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IN WITNESS WHEREOF, I have hereunto set my hand this eighth day 

_ of December, in the year of our Lord nineteen hundred and ninety-four, 
and of the Independence of the United States of America the two. hundred 
and nineteenth. 


[FR Doc. 94~—30674 
Filed 12-9-94; 11:23 am] 
Billing code 3195-01-P 
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INFORMATION AND ASSISTANCE 


CFR PARTS AFFECTED DURING DECEMBER 





Federal Register 


Index, finding aids & general information 
Public inspection announcement line 
Corrections to published documents 
Document drafting information 

Machine readable documents 


Code of Federal Regulations 

Index, finding aids & general information 

Printing schedules 

Laws ; 
Public Laws Update Service (numbers, dates, etc.) 
Additional information 


Presidential Documents 
Executive orders and proclamations 


Public Papers of the Presidents 
_ Weekly Compilation of Presidential Documents 


The United States Government Manual 
General information 

Other Services 

Data base and machine readable specifications 
- Guide to Record Retention Requirements 
Legal staff 

Privacy Act Compilation . 

Public Laws Update Service (PLUS) 
TDD for the hearing impaired 


202-523-5227 
523-5215 
523-5237 
523-3187 
523-3447 


523-5227 
523-3419 


523-6641 
523-5230 








ELECTRONIC BULLETIN BOARD 


Free Electronic Bulletin Board service for Public Law 
numbers, Federal Register finding aids, and list of 
documents on public inspection. 


FAX-ON-DEMAND 


You may access our Fax-On-Demand service. You only need a fax 
machine and there is no charge for the service except for long 
distance telephone charges the user may incur. The list of 
documents on public inspection and the daily Federal Register’s 
table of contents are available using this service. The document 
numbers are 7050-Public Inspection list and 7051-Table of 
Contents list. The public inspection list will be updated 
immediately for documents filed on an emergency basis. 

NOTE: YOU WILL ONLY GET A LISTING OF DOCUMENTS ON 
FILE AND NOT THE ACTUAL DOCUMENT. Documents on 
public inspection may be viewed and copied in our office located 
at 800 North-Capitol Street, N.W., Suite 700. The Fax-On-Demand 
telephone number is: 301-713-6905 


202-275-0920 





FEDERAL REGISTER PAGES AND DATES, DECEMBER 





61521-61766 
61767-62282 
62283-62550 
62551-62968 
62969-63240 
63241-63690 
63691-63880 
63881-64108 




















At the end of each month, the Office of the Federal Register 
publishes separately a List of CFR Sections Affected (LSA), which 
lists parts and sections affected by documents published since the 


_ revision date of each title. 


3 CFR > seams Rules: 
Proclamations: : 
6758 381 
6759 10 CFR 
6760 
6761 
Executive Orders: 
October 8, 1914 
(Revoked in part by 



































12941 
Administrative Orders: 
Memorandums: 
November 30, 1994 


5 CFR 




























































































61787 
208 .......:..62987, 63241, 63706 
‘ti ..62562, 62987, 63241, 
63712 

63714 

62562 
62562 


62562 
62303 















































19 63936 
61832 
62354 
563 62356 


14 CFR 


39 q.seoceiee: 61523, 61789, 61791, 
, 61792, 61794, 62306, 62307, 
62308, 62563, 63716 

71 -c...2-.---61523, 62310, 62311, 
62312, 62313, 62314, 62315, 

- 637718, 63884 
73 63245, 63885 
95 61524 
OF cccesd 61525, 61527, 63886, 


62218, 62234, 62276. 


Proposed Rules: 
Ch. 1 63274 
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39 ....:..0ci62995, 62997, 62998, 
63275, 63277, 63278, 63281, 
63734 

62360, 62361, 62362, 

62363, 62364, 62365, 63937, 
63938, 63939, 63940 

107 62956 
108 62956 
109 62956 
ES 63868 
63868 
62956 
63868 
62956 
63736 
62359 
































61796 
62566 





63941 





63688 








62315 
63656 
63676 
63676 
63676 














61843 
63652 








63245 





.--61798 



















































































Gh. 1 : 62644 
1307 63738 
1309 63738 
1310 63738 
1313 63738 
1316 63738 


24 CFR 




















61800 
61800 
61800 
61800 
62514 
62514 
61800 
63247 
64100 





























64104 





61764 





62570, 63248 
63248 





62644 
61844, 62370 











82 
91 
548 


29 CFR 


2606 
2609 


30 CFR 
906 
920 
Proposed Rules: 
934 
944 





























31 CFR 
103 


32 CFR 


536 
537 64016 
Proposed Rules: 

320 61858 
766... 61561 


33 CFR 


117 63897 
63022, 63024, 63898 

Proposed Rules: 
63068, 63943, 63944, 
63945 
162 63947 
165 63947 


34 CFR 


668 61716 
674 61716 
676 61716 
682 ---61716 






































685 61664 
61716 








63878 





--61859 





63025 
63025 
63025 
63025 
63025, 63043 














63951, 63966 
63951 


.---63966 











----62584 











61801, 62585, 62896 
61545, 61546, 63045, 
63046, 63254, 63255, 63721, 
63723, 63724 
62896 
61801, 62585 
61549, 61820, 62324 
63255 
62456 
62456 
180 61552, 63256 
260 62896 
262 62896 
264 ....62896 
265 ----62896 
270 62896 
271 62896 
Proposed Rules: 
61545, 61546, 62646, 
62649, 63069, 63286, 63288, 
63740, 63742 
63 62652, 62681 
63289 
.-61571 
61859 
63299 
62788, 62875 





















































..62601 

















42 CFR 
57 
410 
414 
493 
Proposed Rules: 
1003 

















43 CFR 


Public Land Orders: 

773 

3953 (Revoked in part 
by PLO 7105) 

4056 (Revoked in part 
by PLO 7105) 








63300 





63726 

63726 
62328, 63726 
.--63726 
63726 
63726 




















Proposed Rules: 
61 61929 


45 CFR ; 
60 61554 


Proposed Rules: : 
1309 61575 


46 CFR 


16 62218 
501 62329 
514 63903 
552 63903 
560 63903 
572: 63903 


47 CFR. 





























63049 
61828 
61828, 63270 

63909 

62330, 62609, 62613, 
63049, 63726 

63049 

62330, 62614 














Proposed Rules: 

21 63743 
63 63971 
64 ; 63750 
73 62390 
74 63743 
76 62703 
90 63974 


48 CFR 


501 63258 
538 63258 
552 63258 


Proposed Rules: 
































62345 
61738, 61740 

















201-21 
201-22 
201-24 
201-39 

















62498 
62498 
62704 
61734 
61734, 61738, 61740, 

62498 
61861 
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62218, 62234, 62242 
62218, 62234 















































1084... 


395 


Rules: 





1043 








50 CFR’ 
15 





17 





216 





651. 





663 





675. 





Proposed Rules: 


61744 


, 63162, 


63975, 
63987 
63324 





62391 





61864 





678... 





62391 








LIST. OF PUBLIG LAWS 





This completes the listing of 
public laws. enacted during the 
second session of the 103d 
Congress. It may be used in 
conjunction with “P-LUS” 
(Public Laws Update Service) 
on 202-523-6641. The text of 
laws is not published in the 
Federal Register but may be 
ordered in individual pamphiet 
form (referred to as “slip 
laws”) from the 


Superintendent of Documents, . 


U.S. Government Printing 


Office, Washington, DC 20402 
(phone, 202-512-2470). 


during the first session of the 
104th Congress, which 
convenes on January 4, 1995. 
A cumulative list of Public _ 
Laws for the second session 
of the 103d Congress will be 
published in Part ll of the 
Federal Register 'on Monday, 
December 19,'-1994. 

H.R. 5110/P.L. 103-465 
Uruguay Round Agreements | 
Act (Dec. 8, 1994; 108 Stat. 


** 4809;'245 pages) 


Last List November 15, 1994 
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CFR CHECKLIST 








This checklist, prepared by the Office of the Federal Register, is 
published weekly. it is arranged in the order of CFR titles, stock 
numbers, prices, and revision dates. 
An asterisk (*) precedes each entry that has been issued since last _ 
week and which is now available for sale at the Government Printing 
Office. 
A checklist of current CFR volumes comprising a complete CFR set, 
also appears in the latest issue of the LSA (List of CFR Sections 
Affected), which is revised monthly. 
The annuat rate for subscription to all revised volumes is $829.00 
domestic, $207.25 additional for foreign mailing. 
Mait orders to the Superintendent of Documents, Attn: New Orders, 
P.O. Box 371954, ee ee All orders must be 
accompanied by remittance (check, money order, GPO Deposit 
Account, VISA, or Master Card). Charge orders may be telephoned 
to the GPO Order Desk, Monday through Friday, at (202) 512-1800 
cage me aa eastern time, or FAX your charge orders 
to (202) 512-2233 
Title Stock Number Price Revision Date 
1, 2 (2 Reserved) (869-022-0000 1-2) $5.00 Jon. 1, 1994 
3 (1993 Compilation 
* and Parts 100 and 

‘Jan. 1, 1994 


. 1, 1994 





. 1, 1994 
. 1, 1994 


. 1, 1994 


§ § 





1, 1994 

1, 1994 

1, 1993 

1, 1994 

1, 1994 

1, 1994 

1, 1994 

1, 1994 

1, 1994 

: a (869-022-00075-6) 32.00 
1, 1994 23.00 
1, 1994 (869-022-00077-2) 21.00 
1, 1994 











36.00 


Jon. 
Jan. 
éjon. 
Jon. 
Jan. 
Jan. 
Jan. 
Jon. 
Jon. 
Jan. 
Jon. 
Jan. 
Jon. 
Jan. 
Jon. 
Jan. 
Jan. 
Jan. 
Jon. 


17.00 


roy 
> 








§§ 1.61-1.169 
&§ 1.170-1.300 





§§ 1.1001-1.1400 
§§ 1.1401-End 
29 
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Stock Number 
(869-022-00 102-7) 


(869-022-00 103-5) 
(869-022-00 104-3) 


(869-022-00105-1) 
(869-022-00106-0) 





(869-022-00 107-8) 


1900-1910 (§§ 1901.1 to 

1910.999) 
1910 (§§ 1910.1000 to 

end) (869-019-001 12-3) 
“1911-1925 (869-022-001 13-2) 





(869-022-001 15-9) 


(869-022-001 17-5) 
(869-022-001 18-3) 


(869-022-00119-1) ...... 


(869-022-00120-5) 


(869-022-001 14-1) ...... 





(869-022-00121-3) 
(869-022-00122-1) 
(869-022-00123-0) 
(869-022-00 124-8) 
.»-» (869-022-00125-6) 
(869-022-00 126-4) 


(869-019-00127-1) 
(869-019-00 128-0) 
(869-022-00129-9) 


(869-022-00 130-2) 
(869-0 19-00131-0) 
(869-019-00 132-8) 


(869-022-00133-7) 


(869-022-00 134-5) 
(869-022-00135-3) 


(869-022-00136-1) ...... 


(869-022-00 137-0) 
(869-022-00 138-8) 


(869-022-00139-6) 


(869-0 19-00140-9) 
(869-022-0014 1-8) 
(869-022-00 142-6) 
- (869-022-00143-4) 
(869-019-00 144-1) 
(869-022-00 145-1) 
(869-019-00 146-8) 
(869-022-00147-7) 
(869-022-00 148-5) 
(869-022-00149-3) 
(869-022-00 150-7) 
(869-022-0015 1-5) 
(869-022-00 152-3) 
(869-019-00153-1) 
Pe eae prey (869-019-00154-9) 








Revision Date Title 
Apr. 1, 1994 


Apr. 1, 1994 
Apr. 1, 1994 


July 1, 1994 
July 1, 1994 


July 1, 1994 
July 1, 1994 
July 1, 1994 
July 1, 1994 


July 1, 1994 


July 1, 1993 
July 1, 1994 
July 1; 1994 
July 1, 1994 


July 1, 1994 
July 1, 1994 
July 1, 1994 


July 1, 1994 
July 1, 1994 


2 July 1, 1984 
2 July 1, 1984 
2 July 1, 1984 
July 1, 1994 
July 1, 1994 
July 1, 1994 
5 July 1, 1991 
July 1, 1994 
July 1, 1994 


July 1, 1993 
July 1, 1993 
July 1, 1994 


July 1, 1994 
July 1, 1993 
July 1, 1993 


July 1, 1994 


July 1, 1994 
July 1, 1994 


July 1, 1994 


July 1, 1994 
July 1, 1994 


Juiy 1, 1994 


July 1, 1993 
July 1, 1994 
July 1, 1994 
July 1, 1994 
July 1, 1993 
July 1, 1994 
July 1, 1993 
July 1, 1994 
July 1, 1994 
July 1, 1994 
July 1, 1994 
July 1, 1994 
July 1, 1994 
July 1, 1993 
July 1, 1993 


Stock Number 


(869-022-00155-8) 
41 Chapters: 
1, 1-1 to 1-10 





1, 1-11 to Appendix, 2 (2 Reserved) 














10-17 . 





18, Vol. |, Parts 1-5 





18, Vol. tl, Parts 6-19 








18, Vol. lil, Parts 20-52 
00 





(869-019-00 160-3) 
(869-019-00161-1) 
(869-019-00 162-0) 


(869-019-00163-8) 


(869-0 19-00 165-4) 
(869-019-00 166-2) 


(869-019-00167-1) 
(869-0 19-00168-9) 
(869-019-00 169-7) 
(869-019-00170-1) 


(869-019-0017 1-9) 
(869-019-00172-7) 
(869-019-00173-5) 
(869-0 19-00174-3) 
(869-019-00175-1) 
(869-019-009 176-0) 
(869-019-00177-8) 
(869-0 19-00178-5) 
(869-0 19-00179-4) 





(869-019-00180-8) 
(869-019-00 181-6) 
(869-019-00 182-4) 
(869-019-00183-2) 
(869-019-00 184-1) 


1 (Parts 1-51) 

1 (Parts 52-99) 

2 (Parts 201-251) 
2 (Parts 252-299) 
3-6 


(869-0 19-00185-9) 
(869-019-00186-7) 
(869-0 19-00187-5) 
(869-019-00188-3) 
(869-0 19-00189-1) 
7-14 (869-019-00190-5) 
(869-019-0019 1-3) 
(869-019-009 192-1) 








(869-0 19-00193-0) 
(869-019-00194-8) 
(869-0 19-00195-6) 
(869-019-00196-4) 
(869-019-00 197-2) 
(869-0 19-00198-1) 
(869-0 19-00199-9) 


Revision Date 
July:1, 1994 


3 July 1, 1984 
3 July 1, 1984 
3 July 1, 1984 
3July 1, 1984 
3 July 1, 1984 
3 July 1, 1984 
3 July 1, 1984 
3 July 1, 1984 
3 July 1, 1984 
3 July 1, 1984 
3 July 1, 1984 

July 1, 1994 

July 1, 1994 

July 1, 1994 

July 1, 1994 


Oct. 1, 1993 
Oct. 1, 1993 
Oct. 1, 1993 


Oct. 1, 1993 
Oct. 1, 1993 
Oct. 1, 1993 


. 1, 1993 


. 1, 1993 
- 1, 1993 
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Title Stock Number 
Complete 1994 CFR set 
Microfiche CFR Edition: 

Complete set eeane mailing) icipsclapmseied .. 188,00 


Price Revision Date 
829.00 1994 





Complete set (one-time mailing) 


Individual copies 





1 Because Title 3 is an annual compilation, this volume and all previous volumes 
should be retained as a permanent reference source. 

2The July 1, 1985 edition of 32 CFR Parts 1-189 contains a note only for 
Parts 1-39 inclusive. For the full text of the Defense Acquisition Regulations 
in Parts 1-39, consult the three CFR volumes issued as of July 1, 1984, containing 
those parts. 

3The July 1, 1985 edition of 41 CFR Chapters 1-100 contains a note only 
for Chapters 1 to 49 inclusive. For the full text of procurement regulations 
in Chapters 1 to 49, consult the eleven CFR volumes issued as of July 1 
1984 containing those chapters. 

4No amendments to this volume were: promulgated during the period Apr 
1, 1990 to Mar. 31, 1994. The CFR volume issued April 1, 1990, should be 
retained. 

5No amendments to this volume were promulgated during the period July 
¥, 1991 to June 30, 1994. The CFR volume issued July 1, 1991, should be retained. 

No amendments fo this volume were promulgated during the period January 
1, 1993 to December 31, 1993. The CFR volume issued January 1, 1993, shouid 


be retained. 








“es $ 


Printed on recycled paper 


Ter aeRea ewe g 





